CODE OF CRIMINAL PROCEDURE
TITLE 1. CODE OF CRIMINAL PROCEDURE

CHAPTER 38. EVIDENCE IN CRIMINAL ACTIONS

Art. 38.01. TEXAS FORENSIC SCIENCE COMMISSION

Sec. 1. CREATION. The Texas Forensic Science Commission is
created.

Sec. 2. DEFINITIONS. In this article:

(1) "Accredited field of forensic science" means a
specific forensic method or methodology validated or approved by
the commission under this article.

(2) "Commission" means the Texas Forensic Science
Commission.

(3) "Crime laboratory" has the meaning assigned by
Article 38.35.

(3—-a) "DNA QA database" means a database maintained by
a crime laboratory and used to identify possible contamination or
other quality assurance events with respect to a DNA sample.

(3-b) "Elimination sample" means a blood sample or
other biological sample or specimen voluntarily provided by the
victim of an offense or another individual not involved in the
alleged offense whose DNA is likely to be present at the scene of
the crime to isolate and identify the DNA of a potential
perpetrator.

(4) "Forensic analysis" means a medical, chemical,
toxicologic, ballistic, or other expert examination or test
performed on physical evidence, including DNA evidence, for the
purpose of determining the connection of the evidence to a criminal
action, except that the term does not include the portion of an
autopsy conducted by a medical examiner or other forensic
pathologist who is a licensed physician.

(4-a) "Forensic examination or test not subject to
accreditation”" means an examination or test described by Article
38.35(a) (4)(A), (B), (C), or (D) that is exempt from accreditation.

(5) "Office of capital and forensic writs" means the
office of capital and forensic writs established under Subchapter

B, Chapter 78, Government Code.
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(6) "Physical evidence" has the meaning assigned by
Article 38.35.

Sec. 3. COMPOSITION. (a) The commission is composed of
nine members appointed by the governor as follows:

(1) two members who must have expertise in the field of
forensic science;

(2) one member who must be a prosecuting attorney that
the governor selects from a list of 10 names submitted by the Texas
District and County Attorneys Association;

(3) one member who must be a defense attorney that the
governor selects from a list of 10 names submitted by the Texas
Criminal Defense Lawyers Association;

(4) one member who must be a faculty member or staff
member of The University of Texas who specializes 1in clinical
laboratory medicine that the governor selects from a list of five
names submitted by the chancellor of The University of Texas
System;

(5) one member who must be a faculty member or staff
member of Texas A&M University who specializes in <clinical
laboratory medicine that the governor selects from a list of five
names submitted by the chancellor of The Texas A&M University
System;

(6) one member who must be a faculty member or staff
member of Texas Southern University that the governor selects from
a list of five names submitted by the chancellor of Texas Southern
University;

(7) one member who must be a director or division head
of the University of North Texas Health Science Center at Fort Worth
Missing Persons DNA Database; and

(8) one member who must be a faculty or staff member of
the Sam Houston State University College of Criminal Justice and
have expertise in the field of forensic science or statistical
analyses that the governor selects from a 1list of five names
submitted by the chancellor of the Texas State University System.

(b) Each member of the commission serves a two-year
term. The terms expire on September 1 of:

(1) each odd-numbered year, for a member appointed
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under Subsection (a) (1), (2), (3), or (4); and

(2) each even-numbered year, for a member appointed
under Subsection (a)(5), (6), (7), or (8).

(c) The governor shall designate a member of the commission
to serve as the presiding officer.

Sec. 3-a. RULES. The commission shall adopt rules
necessary to implement this article.

Sec. 3-b. CODE OF PROFESSIONAL RESPONSIBILITY. (a) The
commission shall adopt a code of professional responsibility to
regulate the conduct of persons, laboratories, facilities, and
other entities regulated under this article.

(b) The commission shall publish the code of professional
responsibility adopted under Subsection (a).

(c) The commission shall adopt rules establishing sanctions
for code violations.

(d) The commission shall update the code of professional
responsibility as necessary to reflect changes in science,
technology, or other factors affecting the persons, laboratories,
facilities, and other entities regulated under this article.

Sec. 4. DUTIES. (a) The commission shall:

(1) develop and implement a reporting system through
which a crime laboratory may report professional negligence or
professional misconduct;

(2) require a crime laboratory that conducts forensic
analyses to report professional negligence or professional
misconduct to the commission; and

(3) investigate, in a timely manner, any allegation of
professional negligence or professional misconduct that would
substantially affect the integrity of:

(A) the results of a forensic analysis conducted
by a crime laboratory;

(B) an examination or test that is conducted by a
crime laboratory and that is a forensic examination or test not
subject to accreditation; or

(C) testimony related to an analysis,
examination, or test described by Paragraph (A) or (B).

(a-1) The commission may initiate an investigation of a



forensic analysis or a forensic examination or test not subject to
accreditation, without receiving a complaint submitted through the
reporting system implemented under Subsection (a) (1), if the
commission determines by a majority vote of a quorum of the members
of the commission that an investigation of the analysis,
examination, or test would advance the integrity and reliability of
forensic science in this state.

(b) If the commission conducts an investigation under
Subsection (a)(3) of a crime laboratory that is accredited under
this article pursuant to an allegation of professional negligence
or professional misconduct involving an accredited field of
forensic science, the investigation:

(1) must include the preparation of a written report
that identifies and also describes the methods and procedures used
to identify:

(A) the alleged negligence or misconduct;

(B) whether negligence or misconduct occurred;

(C) any corrective action required of the
laboratory, facility, or entity;

(D) observations of the commission regarding the
integrity and reliability of the forensic analysis conducted;

(E) best practices identified by the commission
during the course of the investigation; and

(F) other recommendations that are relevant, as
determined by the commission; and

(2) may include one or more:

(A) retrospective reexaminations of other
forensic analyses conducted by the laboratory, facility, or entity
that may involve the same kind of negligence or misconduct; and

(B) follow-up evaluations of the laboratory,
facility, or entity to review:

(i) the implementation of any corrective
action required under Subdivision (1) (C); or
(ii) the conclusion of any retrospective
reexamination under Paragraph (A).
(b-1) If the commission conducts an investigation under

Subsection (a)(3) of a crime laboratory that is not accredited



under this article or the investigation involves a forensic
examination or test not subject to accreditation, the investigation
may include the preparation of a written report that contains:

(1) observations of the commission regarding the
integrity and reliability of the applicable analysis, examination,
or test conducted;

(2) Dbest practices identified by the commission during
the course of the investigation; or

(3) other recommendations that are relevant, as
determined by the commission.

(b-2) If the commission conducts an investigation of a
forensic analysis under Subsection (a-1), the investigation must
include the preparation of a written report that contains:

(1) observations of the commission regarding the
integrity and reliability of the forensic analysis conducted;

(2) Dbest practices identified by the commission during
the course of the investigation; and

(3) other recommendations that are relevant, as
determined by the commission.

(c) The commission by contract may delegate the duties
described by Subsections (a)(1l) and (3) and Sections 4-d(b) (1),
(b-1), and (d) to any person the commission determines to be
qualified to assume those duties.

(d) The commission may require that a crime laboratory
investigated under this section pay any costs incurred to ensure
compliance with Subsection (b), (b-1), or (b-2).

(e) The commission shall make all investigation reports
completed under Subsection (b), (b-1), or (b-2) available to the
public. A report completed under Subsection (b), (b-1), or (b-2),
in a subsequent civil or criminal proceeding, 1is not prima facie
evidence of the information or findings contained in the report.

(f) The commission may not make a determination of whether
professional negligence or professional misconduct occurred or
issue a finding on that question in an investigation initiated
under Subsection (a-1l) or for which an investigation report may be
prepared under Subsection (b-1).

(g) The commission may not issue a finding related to the



guilt or innocence of a party in an underlying civil or criminal
trial involving conduct investigated by the commission under this
article.

(h) The commission may review and refer cases that are the
subject of an investigation under Subsection (a) (3) or (a-1) to the
office of capital and forensic writs in accordance with Section
78.054(b), Government Code.

Sec. 4-a. FORENSIC ANALYST LICENSING. (a) Notwithstanding
Section 2, in this section:

(1) "Forensic analysis" has the meaning assigned by
Article 38.35.

(2) "Forensic analyst" means a person who on behalf of
a crime laboratory accredited under this article technically
reviews or performs a forensic analysis or draws conclusions from
or interprets a forensic analysis for a court or crime
laboratory. The term does not include a medical examiner or other
forensic pathologist who is a licensed physician.

(b) A person may not act or offer to act as a forensic
analyst unless the person holds a forensic analyst license. The
commission by rule may establish classifications of forensic
analyst licenses if the commission determines that it is necessary
to ensure the availability of properly trained and qualified
forensic analysts to perform activities regulated by the
commission.

(c) The commission by rule may establish voluntary
licensing programs for forensic examinations or tests not subject
to accreditation.

(d) The commission by rule shall:

(1) establish the qualifications for a license that
include:

(A) successful completion of the education
requirements established by the commission;

(B) specific course work and experience,
including instruction in courtroom testimony and ethics in a crime
laboratory;

(C) successful completion of an examination

required or recognized by the commission; and
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(D) successful completion of proficiency testing

to the extent required for crime laboratory accreditation;

(2) set fees for the issuance and renewal of a license;
and
(3) establish the term of a forensic analyst license.
(e) The commission by rule may recognize a certification

issued by a national organization in an accredited field of
forensic science as satisfying the requirements established under
Subsection (d) (1) (C) to the extent the commission determines the
content required to receive the certification is substantially

equivalent to the content of the requirements wunder that

subsection.
(f) The commission shall issue a license to an applicant
who:
(1) submits an application on a form prescribed by the
commission;

(2) meets the qualifications established by
commission rule; and
(3) pays the required fee.

Sec. 4-b. ADVISORY COMMITTEE. (a) The commission shall
establish an advisory committee to advise the commission and make
recommendations on matters related to the licensing of forensic
analysts under Section 4-a.

(b) The advisory committee consists of nine members as
follows:

(1) one prosecuting attorney recommended by the Texas
District and County Attorneys Association;

(2) one defense attorney recommended by the Texas
Criminal Defense Lawyers Association; and

(3) seven members who are forensic scientists, crime
laboratory directors, or crime laboratory quality managers,
selected by the commission from a list of 20 names submitted by the
Texas Association of Crime Laboratory Directors.

(c) The commission shall ensure that appointments under
Subsection (b)(3) include representation from municipal, county,
state, and private crime laboratories that are accredited under

this article.



(d) The advisory committee members serve staggered two-year
terms, with the terms of four or five members, as appropriate,
explring on August 31 of each year. An advisory committee member
may not serve more than two consecutive terms. A vacancy on the
advisory committee is filled by appointing a member in the same
manner as the original appointment to serve for the unexpired
portion of the term.

(e) The advisory committee shall elect a presiding officer
from among its members to serve a one-year term. A member may serve
more than one term as presiding officer.

(f) The advisory committee shall meet annually and at the
call of the presiding officer or the commission.

(g) An advisory committee member 1is not entitled to
compensation. A member is entitled to reimbursement for actual and
necessary expenses incurred in performing duties as a member of the
advisory committee subject to the General Appropriations Act.

(h) Chapter 2110, Government Code, does not apply to the
advisory committee.

Sec. 4-c. DISCIPLINARY ACTION. (a) On a determination by
the commission that a license holder or crime laboratory has
committed professional negligence or professional misconduct under
this article, violated the code of professional responsibility
under this article, or otherwise violated this article or a rule or
order of the commission under this article, the commission may, as
applicable:

(1) revoke or suspend the person's license or crime
laboratory's accreditation;
(2) refuse to renew the person's license or crime

laboratory's accreditation; or

(3) reprimand the license holder or crime laboratory.
(b) The commission may place on probation a person whose
license 1is suspended. If a license suspension is probated, the

commission may require the license holder to:

(1) report regularly to the commission on matters that
are the basis of the probation; or

(2) continue or review continuing professional

education until the license holder attains a degree of skill
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satisfactory to the commission in those areas that are the basis of
the probation.

(c) The commission shall give written notice by certified
mail of a determination described by Subsection (a) to the
applicable license holder or crime laboratory. The notice must:

(1) include a brief summary of the alleged negligence,
misconduct, or violation;

(2) state the disciplinary action taken by the
commission; and

(3) inform the license holder or crime laboratory of
the license holder's or crime laboratory's right to a hearing before
the Judicial Branch Certification Commission on the occurrence of
the negligence, misconduct, or violation, the imposition of a
disciplinary action, or both.

(d) Not later than the 20th day after the date the license
holder or crime laboratory receives the notice under Subsection
(c), the 1license holder or crime laboratory may accept the
disciplinary action or request a hearing by submitting a written
request to the Judicial Branch Certification Commission to contest
the findings of fact or conclusions of law, the occurrence of the
negligence, misconduct, or violation, or the imposition of a
disciplinary action, as applicable. If the license holder or crime
laboratory fails to timely submit a request, the commission's
disciplinary action becomes final and is not subject to review by
the Judicial Branch Certification Commission.

(e) If the license holder or crime laboratory requests a
hearing, the Judicial Branch Certification Commission shall
conduct a hearing to determine whether there 1is substantial
evidence to support the determination under Subsection (a) that the
negligence, misconduct, or violation occurred. If the Judicial
Branch Certification Commission upholds the determination, the
Judicial Branch Certification Commission shall determine the type
of disciplinary action to be taken. The Judicial Branch
Certification Commission shall conduct the hearing, and any appeal
of that commission's decision, in accordance with the procedures
provided by Subchapter B, Chapter 153, Government Code, as

applicable, and the rules of the Judicial Branch Certification
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Commission.
Sec. 4-d. CRIME LABORATORY ACCREDITATION PROCESS.
(a) Notwithstanding Section 2, in this section "forensic
analysis" has the meaning by Article 38.35.

(b) The commission by rule:

(1) shall establish an accreditation process for crime
laboratories and other entities conducting forensic analyses of
physical evidence for use in criminal proceedings; and

(2) may modify or remove a crime laboratory exemption
under this section if the commission determines that the underlying
reason for the exemption no longer applies.

(b-1) As part of the accreditation process established and
implemented under Subsection (b), the commission may:

(1) establish minimum standards that relate to the
timely production of a forensic analysis to the agency requesting
the analysis and that are consistent with this article and
applicable laws;

(2) wvalidate or approve specific forensic methods or
methodologies; and

(3) establish procedures, policies, standards, and
practices to improve the quality of forensic analyses conducted in
this state.

(b-2) The commission may require that a 1laboratory,
facility, or entity required to be accredited under this section
pay any costs incurred to ensure compliance with the accreditation
process.

(b-3) A laboratory, facility, or entity that must be
accredited under this section shall, as part of the accreditation
process, agree to consent to any request for cooperation by the
commission that is made as part of the exercise of the commission's
duties under this article.

(c) The commission by rule may exempt from the accreditation
process established under Subsection (b) a crime laboratory
conducting a forensic analysis or a type of analysis, examination,
or test if the commission determines that:

(1) independent accreditation is unavailable or

inappropriate for the laboratory or the type of analysis,

10
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examination, or test performed by the laboratory;

(2) the type of analysis, examination, or test
performed by the laboratory is admissible under a well-established
rule of evidence or a statute other than Article 38.35;

(3) the type of analysis, examination, or test
performed by the laboratory is routinely conducted outside of a
crime laboratory by a person other than an employee of the crime
laboratory; or

(4) the laboratory:

(A) 1is located outside this state or, if located
in this state, is operated by a governmental entity other than the
state or a political subdivision of the state; and

(B) was accredited at the time of the analysis
under an accreditation process with standards that meet or exceed
the relevant standards of the process established under Subsection
(b).

(d) The commission may at any reasonable time enter and
inspect the premises or audit the records, reports, procedures, or
other quality assurance matters of a crime laboratory that is
accredited or seeking accreditation under this section.

(e) The commission may collect costs incurred under this
section for accrediting, inspecting, or auditing a crime
laboratory.

(f) If the commission provides a copy of an audit or other
report made under this section, the commission may charge $6 for the
copy, 1n addition to any other cost permitted under Chapter 552,
Government Code, or a rule adopted under that chapter.

Sec. 4-e. DNA QA DATABASE; STORAGE AND REMOVAL OF CERTAIN
DNA RECORDS. The commission shall adopt rules:

(1) requiring a DNA QA database to be maintained
separately from any other 1local, state, or federal database,
including the CODIS DNA database established by the Federal Bureau
of Investigation;

(2) prohibiting a crime laboratory from uploading or
storing a DNA record created from an elimination sample, or any
other information derived from that record, in any database other

than the DNA QA database maintained by the crime laboratory;

11
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(3) prohibiting a crime laboratory from allowing any
other person to access the crime laboratory's DNA QA database; and

(4) requiring each crime laboratory that maintains a
DNA QA database to, not later than three months after the date on
which a forensic DNA analysis of an elimination sample 1is
completed, remove from the DNA QA database the DNA record created
from the elimination sample and any other information derived from
that record that is contained in the database.

Sec. 5. REIMBURSEMENT. A member of the commission may not
receive compensation but is entitled to reimbursement for the
member's travel expenses as provided by Chapter 660, Government
Code, and the General Appropriations Act.

Sec. 6. ASSISTANCE. The Texas Legislative Council, the
Legislative Budget Board, and The University of Texas at Austin
shall assist the commission in performing the commission's duties.

Sec. 7. SUBMISSION. The commission shall submit any report
received under Section 4(a)(2) and any report prepared under
Section 4(b) (1) to the governor, the lieutenant governor, and the
speaker of the house of representatives not later than December 1 of
each even—-numbered year.

Sec. 8. ANNUAL REPORT. Not later than December 1 of each
year, the commission shall prepare and publish a report that
includes:

(1) a description of each complaint filed with the
commission during the preceding 12-month period, the disposition of
each complaint, and the status of any complaint still pending on
December 31;

(2) a description of any specific forensic method or
methodology the commission designates as part of the accreditation
process for crime laboratories established by rule under this
article;

(3) recommendations for best practices concerning the
definition of "forensic analysis" provided by statute or by rule;

(4) developments in forensic science made or used in
other state or federal investigations and the activities of the
commission, if any, with respect to those developments; and

(5) other information that is relevant to

12
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investigations involving forensic science, as determined by the
presiding officer of the commission.

Sec. 9. ADMINISTRATIVE ATTACHMENT TO OFFICE OF COURT
ADMINISTRATION. (a) The commission is administratively attached
to the Office of Court Administration of the Texas Judicial System.

(b) The Office of Court Administration of the Texas Judicial
System shall provide administrative support to the commission as
necessary to enable the commission to carry out the purposes of this
article.

(c) Only the commission may exercise the duties of the
commission under this article. Except as provided by Subsection
(b), the Office of Court Administration of the Texas Judicial
System does not have any authority or responsibility with respect
to the duties of the commission under this article.

Sec. 10. OPEN RECORDS LIMITATION. Information that is
filed as part of an allegation of professional misconduct or
professional negligence or that is obtained during an investigation
of an allegation of professional misconduct or professional
negligence is not subject to release under Chapter 552, Government
Code, until the conclusion of an investigation by the commission
under Section 4.

Sec. 11. REPORT INADMISSIBLE AS EVIDENCE. A written report
prepared by the commission under this article is not admissible in a
civil or criminal action.

Sec. 12. COLLECTION OF CERTAIN FORENSIC EVIDENCE. The
commission shall establish a method for collecting DNA and other
forensic evidence related to unidentified bodies located less than
120 miles from the Rio Grande River.

Sec. 13. TEXAS FORENSIC SCIENCE COMMISSION OPERATING
ACCOUNT. The Texas Forensic Science Commission operating account
is an account in the general revenue fund. The commission shall
deposit fees collected under Section 4-a for the issuance or
renewal of a forensic analyst 1license to the credit of the
account. Money in the account may be appropriated only to the
commission for the administration and enforcement of this article.

Sec. 14. FUNDING FOR TRAINING AND EDUCATION. The

commission may use appropriated funds for the training and
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education of forensic analysts.

Added by Acts 2005, 79th Leg., Ch.

September 1, 2005.
Amended by:

Acts 2013, 83rd
June 14, 2013.

Acts 2013, 83rd
June 14, 2013.

Acts 2013, 83rd
June 14, 2013.

Acts 2013, 83rd
June 14, 2013.

Acts 2015, 84th
September 1, 2015.

Acts 2015, 84th
September 1, 2015.

Acts 2015, 84th
September 1, 2015.

Acts 2015, 84th
September 1, 2015.

Acts 2015, 84th
September 1, 2015.

Acts 2015, 84th
September 1, 2015.

Acts 2015, 84th
September 1, 2015.

Acts 2015, 84th
September 1, 2015.

Acts 2015, 84th

September 1, 2015.

Acts 2017, 85th Leg.

September 1, 2017.

Acts 2017, 85th Leg.,

Leg.

Leg.

Leg.

Leg.

Leg.

Leg.

Leg.

Leg.

Leg.

Leg.

Leg.

Leg.

Leg.

14

R.S., Ch.

24.001(4), eff. September 1, 2017.

Acts 2017, 85th Leg., R.S.

September 1, 2017.

Acts 2019, 86th Leg., R.S., Ch. 574 (S.B.

14

R.S.,

1224

. 782

. 782

. 782

. 782

. 1215

. 1215

. 1276

. 1276

. 1276

. 1276

. 1276

. 1276

. 1276

212

Ch.

(H.B.

(S.B.

(S.B.
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1068),

1238),

1238),

1238),

1238),

1743),

. 1743),

. 1287),

. 1287),

. 1287),

. 1287),

. 1287),

. 1287),

. 1287),

1124),

, Ch. 1115 (S.B. 298),

284),

Sec. 1,

Sec. 1,

Sec. 2,

Sec. 3,

Sec. 4,

Sec. 8,

Sec. 9,

Sec. 1,

Sec. 2,

Sec. 3,

Sec. 4,

Sec. 5,

Sec. o,

Sec. 7,

Sec. 1,

eff.

eff.

eff.

eff.

eff.

eff.

eff.

eff.

eff.

eff.

eff.

eff.

eff.

eff.

eff.

Sec.

eff.

eff.
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September 1, 2019.

Acts 2021, 87th Leg., R.S., Ch. 934 (H.B. 3774), Sec. 10.01,
eff. September 1, 2021.

Acts 2021, 87th Leg., R.S., Ch. 934 (H.B. 3774), Sec. 10.02,
eff. September 1, 2021.

Acts 2021, 87th Leg., R.S., Ch. 934 (H.B. 3774), Sec. 10.03,
eff. September 1, 2021.

Acts 2021, 87th Leg., R.S., Ch. 934 (H.B. 3774), Sec. 10.04,
eff. September 1, 2021.

Acts 2021, 87th Leg., R.S., Ch. 934 (H.B. 3774), Sec. 10.05,
eff. September 1, 2021.

Acts 2021, 87th Leg., R.S., Ch. 934 (H.B. 3774), Sec. 10.06,
eff. September 1, 2021.

Acts 2023, 88th Leg., R.S., Ch. 742 (H.B. 3506), Sec. 1, eff.
September 1, 2023.

Acts 2023, 88th Leg., R.S., Ch. 742 (H.B. 3506), Sec. 2, eff.
September 1, 2023.

Acts 2023, 88th Leg., R.S., Ch. 861 (H.B. 3474), Sec. 12.004,
eff. September 1, 2023.

Acts 2023, 88th Leg., R.S., Ch. 1149 (S.B. 991), Sec. 1, eff.

September 1, 2023.

Art. 38.02. EFFECT UNDER PUBLIC INFORMATION LAW OF RELEASE
OF CERTAIN INFORMATION. A release of information by an attorney
representing the state to defense counsel for a purpose relating to
the pending or reasonably anticipated prosecution of a criminal
case 1is not considered a voluntary release of information to the
public for purposes of Section 552.007, Government Code, and does
not waive the right to assert in the future that the information is
excepted from required disclosure under Chapter 552, Government
Code.
Added by Acts 2009, 81st Leg., R.S., Ch. 630 (H.B. 1360), Sec. 1,

eff. June 19, 2009.

Art. 38.03. PRESUMPTION OF INNOCENCE. All persons are
presumed to be innocent and no person may be convicted of an offense

unless each element of the offense is proved beyond a reasonable
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doubt. The fact that he has been arrested, confined, or indicted
for, or otherwise charged with, the offense gives rise to no
inference of guilt at his trial.

Acts 1965, 59th Leg., vol. 2, p. 317, ch. 722.

Amended by Acts 1981, 67th Leg., p. 2247, ch. 539, Sec. 1, eff. June

12, 1981.

Art. 38.04. JURY ARE JUDGES OF FACTS. The jury, in all cases,
is the exclusive judge of the facts proved, and of the weight to be
given to the testimony, except where it is provided by law that
proof of any particular fact is to be taken as either conclusive or
presumptive proof of the existence of another fact, or where the law
directs that a certain degree of weight is to be attached to a
certain species of evidence.

Acts 1965, 59th Leg., vol. 2, p. 317, ch. 722.

Art. 38.05. JUDGE SHALL NOT DISCUSS EVIDENCE. In ruling upon
the admissibility of evidence, the judge shall not discuss or
comment upon the weight of the same or its bearing in the case, but
shall simply decide whether or not it is admissible; nor shall he,
at any stage of the proceeding previous to the return of the
verdict, make any remark calculated to convey to the jury his
opinion of the case.

Acts 1965, 59th Leg., vol. 2, p. 317, ch. 722.

Art. 38.07. TESTIMONY IN CORROBORATION OF VICTIM OF SEXUAL
OFFENSE. (a) A conviction under Chapter 21, Section 20A.02(a) (3),
(4), (7), or (8), Section 22.011, or Section 22.021, Penal Code, is
supportable on the uncorroborated testimony of the victim of the
sexual offense if the victim informed any person, other than the
defendant, of the alleged offense within one year after the date on
which the offense is alleged to have occurred.

(b) The requirement that the victim inform another person of
an alleged offense does not apply if at the time of the alleged
offense the victim was a person:

(1) 17 years of age or younger;

(2) 65 years of age or older; or
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(3) 18 years of age or older who by reason of age or physical
or mental disease, defect, or injury was substantially unable to
satisfy the person's need for food, shelter, medical care, or
protection from harm.
Added by Acts 1975, 64th Leg., p. 479, ch. 203, Sec. 6, eff. Sept. 1,
1975.
Amended by Acts 1983, 68th Leg., p. 2090, ch. 382, Sec. 1, eff.
Sept. 1, 1983; Acts 1983, 68th Leg., p. 5317, ch. 977, Sec. 7, eff.
Sept. 1, 1983; Acts 1993, 73rd Leg., ch. 200, Sec. 1, eff. May 19,
1993; Acts 1993, 73rd Leg., ch. 900, Sec. 12.01, eff. Sept. 1,
1993. Amended by Acts 2001, 77th Leg., ch. 1018, Sec. 1, eff. Sept.
1, 2001.
Amended by:

Acts 2011, 82nd Leg., R.S., Ch. 1 (S.B. 24), Sec. 2.05, eff.

September 1, 2011.

Art. 38.071. TESTIMONY OF CHILD WHO IS VICTIM OF OFFENSE.

Sec. 1. This article applies only to a hearing or proceeding
in which the court determines that a child younger than 13 years of
age would be unavailable to testify in the presence of the defendant
about an offense defined by any of the following sections of the
Penal Code:

(1) Section 19.02 (Murder);

(2) Section 19.03 (Capital Murder) ;

(3) Section 19.04 (Manslaughter) ;

(4) Section 20.04 (Aggravated Kidnapping) ;

(5) Section 21.11 (Indecency with a Child);

(6) Section 22.011 (Sexual Assault) ;

(7) Section 22.02 (Aggravated Assault) ;

(8) Section 22.021 (Aggravated Sexual Assault) ;

(9) Section 22.04(e) (Injury to a Child, Elderly
Individual, or Disabled Individual) ;

(10) Section 22.04(f) (Injury to a Child, Elderly
Individual, or Disabled Individual), if the conduct is committed
intentionally or knowingly;

(11) Section 25.02 (Prohibited Sexual Conduct) ;

(12) Section 29.03 (Aggravated Robbery) ;

17


http://www.legis.state.tx.us/tlodocs/82R/billtext/html/SB00024F.HTM
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=19.02
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=19.03
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=19.04
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=20.04
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=21.11
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=22.011
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=22.02
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=22.021
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=22.04
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=22.04
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=25.02
https://statutes.capitol.texas.gov/GetStatute.aspx?Code=PE&Value=29.03

(13) Section 43.25 (Sexual Performance by a Child);

(14) Section 21.02 (Continuous Sexual Abuse of Young
Child or Disabled Individual) ;

(15) Section 43.05(a)(2) (Compelling Prostitution);
or

(16) Section 20A.02(a)(7) or (8) (Trafficking of
Persons) .

Sec. 2. (a) The recording of an oral statement of the child
made before the indictment is returned or the complaint has been
filed 1is admissible into evidence if the court makes a
determination that the factual issues of identity or actual
occurrence were fully and fairly inquired into in a detached manner
by a neutral individual experienced in child abuse cases that seeks
to find the truth of the matter.

(b) If a recording is made under Subsection (a) of this
section and after an indictment is returned or a complaint has been
filed, by motion of the attorney representing the state or the
attorney representing the defendant and on the approval of the
court, both attorneys may propound written interrogatories that
shall be presented by the same neutral individual who made the
initial inquiries, if possible, and recorded under the same or
similar circumstances of the original recording with the time and
date of the inquiry clearly indicated in the recording.

(c) A recording made under Subsection (a) of this section is
not admissible 1into evidence wunless a recording made under
Subsection (b) is admitted at the same time if a recording under
Subsection (b) was requested prior to the time of the hearing or
proceeding.

Sec. 3. (a) On its own motion or on the motion of the
attorney representing the state or the attorney representing the
defendant, the court may order that the testimony of the child be
taken in a room other than the courtroom and be televised by closed
circuit equipment in the courtroom to be viewed by the court and the
finder of fact. To the extent practicable, only the judge, the
court reporter, the attorneys for the defendant and for the state,
persons necessary to operate the equipment, and any person whose

presence would contribute to the welfare and well-being of the
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child may be present in the room with the child during his
testimony. Only the attorneys and the judge may question the child.
To the extent practicable, the persons necessary to operate the
equipment shall be confined to an adjacent room or behind a screen
or mirror that permits them to see and hear the child during his
testimony, but does not permit the child to see or hear them. The
court shall permit the defendant to observe and hear the testimony
of the child and to communicate contemporaneously with his attorney
during periods of recess or by audio contact, but the court shall
attempt to ensure that the child cannot hear or see the defendant.
The court shall permit the attorney for the defendant adequate
opportunity to confer with the defendant during cross-examination
of the child. On application of the attorney for the defendant, the
court may recess the proceeding before or during cross—-examination
of the child for a reasonable time to allow the attorney for the
defendant to confer with defendant.

(b) The court may set any other conditions and limitations on
the taking of the testimony that it finds just and appropriate,
taking into consideration the interests of the child, the rights of
the defendant, and any other relevant factors.

Sec. 4. (a) After an indictment has been returned or a
complaint filed, on its own motion or on the motion of the attorney
representing the state or the attorney representing the defendant,
the court may order that the testimony of the child be taken outside
the courtroom and be recorded for showing in the courtroom before
the court and the finder of fact. To the extent practicable, only
those persons permitted to be present at the taking of testimony
under Section 3 of this article may be present during the taking of
the child's testimony, and the persons operating the equipment
shall be confined from the child's sight and hearing as provided by
Section 3. The court shall permit the defendant to observe and hear
the testimony of the child and to communicate contemporaneously
with his attorney during periods of recess or by audio contact but
shall attempt to ensure that the child cannot hear or see the
defendant.

(b) The court may set any other conditions and limitations on

the taking of the testimony that it finds just and appropriate,
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taking into consideration the interests of the child, the rights of
the defendant, and any other relevant factors. The court shall also
ensure that:

(1) the recording is both visual and aural and is recorded on
film or videotape or by other electronic means;

(2) the recording equipment was capable of making an accurate
recording, the operator was competent, the quality of the recording
is sufficient to allow the court and the finder of fact to assess
the demeanor of the child and the interviewer, and the recording is
accurate and is not altered;

(3) each voice on the recording is identified;

(4) the defendant, the attorneys for each party, and the
expert witnesses for each party are afforded an opportunity to view
the recording before it is shown in the courtroom;

(5) before giving his testimony, the child was placed under
oath or was otherwise admonished in a manner appropriate to the
child's age and maturity to testify truthfully;

(6) the court finds from the recording or through an in camera
examination of the child that the child was competent to testify at
the time the recording was made; and

(7) only one continuous recording of the child was made or the
necessity for pauses in the recordings or for multiple recordings
is established at the hearing or proceeding.

(c) After a complaint has been filed or an indictment
returned charging the defendant, on the motion of the attorney
representing the state, the court may order that the deposition of
the child be taken outside of the courtroom in the same manner as a
deposition may be taken in a civil matter. A deposition taken under
this subsection is admissible into evidence.

Sec. 5. (a) On the motion of the attorney representing the
state or the attorney representing the defendant and on a finding by
the court that the following requirements have been substantially
satisfied, the recording of an oral statement of the child made
before a complaint has been filed or an indictment returned is
admissible into evidence if:

(1) no attorney or peace officer was present when the

statement was made;
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(2) the recording is both visual and aural and is recorded on
film or videotape or by other electronic means;

(3) the recording equipment was capable of making an accurate
recording, the operator of the equipment was competent, the quality
of the recording is sufficient to allow the court and the finder of
fact to assess the demeanor of the child and the interviewer, and
the recording is accurate and has not been altered;

(4) the statement was not made in response to questioning
calculated to lead the child to make a particular statement;

(5) every voice on the recording is identified;

(6) the person conducting the interview of the child in the
recording is expert in the handling, treatment, and investigation
of child abuse cases, present at the hearing or proceeding, called
by the state, and subject to cross—-examination;

(7) immediately after a complaint was filed or an indictment
returned, the attorney representing the state notified the court,
the defendant, and the attorney representing the defendant of the
existence of the recording;

(8) the defendant, the attorney for the defendant, and the
expert witnesses for the defendant were afforded an opportunity to
view the recording before it is offered into evidence and, if a
proceeding was requested as provided by Subsection (b) of this
section, in a proceeding conducted before a district court Jjudge
but outside the presence of the jury were afforded an opportunity to
cross—-examine the child as provided by Subsection (b) of this
section from any time immediately following the filing of the
complaint or the returning of an indictment charging the defendant
until the date the hearing or proceeding begins;

(9) the recording of the cross-examination, if there is one,
is admissible under Subsection (b) of this section;

(10) before giving his testimony, the child was placed under
oath or was otherwise admonished in a manner appropriate to the
child's age and maturity to testify truthfully;

(11) the court finds from the recording or through an in
camera examination of the child that the child was competent to
testify at the time that the recording was made; and

(12) only one continuous recording of the child was made or
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the necessity for pauses in the recordings or for multiple
recordings has been established at the hearing or proceeding.

(b) On the motion of the attorney representing the defendant,
a district court may order that the cross-examination of the child
be taken and be recorded before the judge of that court at any time
until a recording made in accordance with Subsection (a) of this
section has been introduced into evidence at the hearing or
proceeding. On a finding by the court that the following
requirements were satisfied, the recording of the
cross—examination of the child is admissible into evidence and
shall be viewed by the finder of fact only after the finder of fact
has viewed the recording authorized by Subsection (a) of this
section if:

(1) the recording is both visual and aural and is recorded on
film or videotape or by other electronic means;

(2) the recording equipment was capable of making an accurate
recording, the operator of the equipment was competent, the quality
of the recording is sufficient to allow the court and the finder of
fact to assess the demeanor of the child and the attorney
representing the defendant, and the recording is accurate and has
not been altered;

(3) every voice on the recording is identified;

(4) the defendant, the attorney representing the defendant,
the attorney representing the state, and the expert witnesses for
the defendant and the state were afforded an opportunity to view the
recording before the hearing or proceeding began;

(5) the child was placed under oath before the
cross—-examination began or was otherwise admonished in a manner
appropriate to the child's age and maturity to testify truthfully;
and

(6) only one continuous recording of the child was made or the
necessity for pauses in the recordings or for multiple recordings
was established at the hearing or proceeding.

(c) During cross—-examination under Subsection (b) of this
section, to the extent practicable, only a district court judge,
the attorney representing the defendant, the attorney representing

the state, persons necessary to operate the equipment, and any
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other person whose presence would contribute to the welfare and
well-being of the child may be present in the room with the child
during his testimony. Only the attorneys and the judge may question
the child. To the extent practicable, the persons operating the
equipment shall be confined to an adjacent room or behind a screen
or mirror that permits them to see and hear the child during his
testimony but does not permit the child to see or hear them. The
court shall permit the defendant to observe and hear the testimony
of the child and to communicate contemporaneously with his attorney
during periods of recess or by audio contact, but shall attempt to
ensure that the child cannot hear or see the defendant.

(d) Under Subsection (b) of this section the district court
may set any other conditions and limitations on the taking of the
cross—examination of a child that it finds just and appropriate,
taking into consideration the interests of the child, the rights of
the defendant, and any other relevant factors.

Sec. 6. If the court orders the testimony of a child to be
taken under Section 3 or 4 of this article or if the court finds the
testimony of the child taken under Section 2 or 5 of this article is
admissible into evidence, the child may not be required to testify
in court at the proceeding for which the testimony was taken, unless
the court finds there is good cause.

Sec. 7. In making any determination of good cause under this
article, the court shall consider the rights of the defendant, the
interests of the child, the relationship of the defendant to the
child, the character and duration of the alleged offense, any court
finding related to the availability of the child to testify, the
age, maturity, and emotional stability of the child, the time
elapsed since the alleged offense, and any other relevant factors.

Sec. 8. (a) In making a determination of unavailability
under this article, the court shall consider relevant factors
including the relationship of the defendant to the child, the
character and duration of the alleged offense, the age, maturity,
and emotional stability of the child, and the time elapsed since the
alleged offense, and whether the child is more likely than not to be
unavailable to testify because:

(1) of emotional or physical causes, 1including the
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confrontation with the defendant; or

(2) the child would suffer undue psychological or physical
harm through his involvement at the hearing or proceeding.

(b) A determination of unavailability under this article can
be made after an earlier determination of availability. A
determination of availability under this article can be made after
an earlier determination of unavailability.

Sec. 9. If the court finds the testimony taken under Section 2
or 5 of this article is admissible into evidence or if the court
orders the testimony to be taken under Section 3 or 4 of this
article and if the identity of the perpetrator is a contested issue,
the child additionally must make an in-person identification of the
defendant either at or before the hearing or proceeding.

Sec. 10. In ordering a child to testify under this article,
the court shall take all reasonable steps necessary and available
to minimize undue psychological trauma to the child and to minimize
the emotional and physical stress to the child caused by relevant
factors, including the confrontation with the defendant and the
ordinary participation of the witness in the courtroom.

Sec. 11. In a proceeding under Section 2, 3, or 4 or
Subsection (b) of Section 5 of this article, if the defendant is not
represented by counsel and the court finds that the defendant is not
able to obtain counsel for the purposes of the proceeding, the court
shall appoint counsel to represent the defendant at the proceeding.

Sec. 12. In this article, "cross—-examination" has the same
meaning as in other legal proceedings in the state.

Sec. 13. The attorney representing the state shall determine
whether to use the procedure provided in Section 2 of this article
or the procedure provided in Section 5 of this article.

Added by Acts 1983, 68th Leg., p. 3828, ch. 599, Sec. 1, eff. Aug.
29, 1983. Sec. 3 amended by Acts 1987, 70th Leg., ch. 998, Sec. 1,
eff. Aug. 31, 1987. Amended by Acts 1987, 70th Leg., 2nd C.S., ch.
55, Sec. 1, eff. Oct. 20, 1987; Sec. 3(a) amended by Acts 1991, 72nd
Leg., ch. 266, Sec. 1, eff. Sept. 1, 1991; Sec. 1 amended by Acts
1995, 74th Leg., ch. 76, Sec. 14.24, eff. Sept. 1, 1995; Sec. 1
amended by Acts 2001, 77th Leg., ch. 338, Sec. 1, eff. Sept. 1,

2001; Sec. 2(c) amended by Acts 2001, 77th Leg., ch. 338, Sec. 2,

24



eff. Sept. 1, 2001; Sec. 3(a) amended by Acts 2001, 77th Leg., ch.
338, Sec. 3, eff. Sept. 1, 2001; Sec. 4(a), (b) amended by Acts
2001, 77th Leg., ch. 338, Sec. 4, eff. Sept. 1, 2001; Sec. 5(a), (b)
amended by Acts 2001, 77th Leg., ch. 338, Sec. 5, eff. Sept. 1,
2001; Sec. 8(a) amended by Acts 2001, 77th Leg., ch. 338, Sec. o6,
eff. Sept. 1, 2001; Sec. 9 amended by Acts 2001, 77th Leg., ch. 338,
Sec. 7, eff. Sept. 1, 2001; Sec. 10 amended by Acts 2001, 77th Leg.,
ch. 338, Sec. 8, eff. Sept. 1, 2001.
Amended by:

Acts 2007, 80th Leg., R.S., Ch. 593 (H.B. 8), Sec. 3.16, eff.
September 1, 2007.

Acts 2011, 82nd Leg., R.S., Ch. 1 (S.B. 24), Sec. 2.06, eff.
September 1, 2011.

Acts 2021, 87th Leg., R.S., Ch. 221 (H.B. 375), Sec. 2.11,

eff. September 1, 2021.

Art. 38.072. HEARSAY STATEMENT OF CERTAIN ABUSE VICTIMS
Sec. 1. This article applies to a proceeding 1in the
prosecution of an offense under any of the following provisions of
the Penal Code, if committed against a child younger than 18 years
of age or a person with a disability:
(1) Chapter 21 (Sexual Offenses) or 22 (Assaultive
Offenses) ;
(2) Section 25.02 (Prohibited Sexual Conduct) ;
(3) Section 43.25 (Sexual Performance by a Child);
(4) Section 43.05(a) (2) or (3) (Compelling
Prostitution) ;
(5) Section 20A.02(a) (5), (6), (7), or (8)
(Trafficking of Persons) ;
(6) Section 20A.03 (Continuous Trafficking of
Persons), if based partly or wholly on conduct that constitutes an
offense under Section 20A.02(a) (5), (6), (7), or (8); or
(7) Section 15.01 (Criminal Attempt), if the offense
attempted is described by Subdivision (1), (2), (3), (4), (5), or
(6) of this section.

Sec. 2.
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Text of subsection as amended by Acts 2009, 81st Leg., R.S., Ch. 284

(S.B. 643), Sec. 1

(a) This article applies only to statements that describe
the alleged offense that:
(1) were made by the child or person with a disability
against whom the offense was allegedly committed; and
(2) were made to the first person, 18 years of age or
older, other than the defendant, to whom the child or person with a

disability made a statement about the offense.

Text of subsection as amended by Acts 2009, 81lst Leg., R.S., Ch. 710

(H.B. 2846), Sec. 2

(a) This article applies only to statements that:
(1) describe:
(A) the alleged offense; or
(B) 1if the statement 1is offered during the
punishment phase of the proceeding, a crime, wrong, or act other
than the alleged offense that is:

(i) described by Section 1;

(ii) allegedly committed by the defendant
against the child who is the victim of the offense or another child
younger than 14 years of age; and

(iii) otherwise admissible as evidence
under Article 38.37, Rule 404 or 405, Texas Rules of Evidence, or
another law or rule of evidence of this state;

(2) were made by the child against whom the charged
offense or extraneous crime, wrong, or act was allegedly committed