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UTILITIES CODE


TITLE 1. GENERAL PROVISIONS


CHAPTER 1. GENERAL PROVISIONS


Sec.A1.001.AAPURPOSE OF CODE. (a) This code is enacted as a


part of the state’s continuing statutory revision program, begun by


the Texas Legislative Council in 1963 as directed by the


legislature in the law codified as Section 323.007, Government


Code. The program contemplates a topic-by-topic revision of the


state’s general and permanent statute law without substantive


change.


(b)AAConsistent with the objectives of the statutory


revision program, the purpose of this code is to make the law


encompassed by this code more accessible and understandable by:


(1)AArearranging the statutes into a more logical


order;


(2)AAemploying a format and numbering system designed


to facilitate citation of the law and to accommodate future


expansion of the law;


(3)AAeliminating repealed, duplicative,


unconstitutional, expired, executed, and other ineffective


provisions; and


(4)AArestating the law in modern American English to


the greatest extent possible.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A1.002.AACONSTRUCTION OF CODE. Chapter 311, Government


Code (Code Construction Act), applies to the construction of each


provision in this code except as otherwise expressly provided by


this code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A1.003.AAREFERENCE IN LAW TO STATUTE REVISED BY CODE. A


reference in a law to a statute or a part of a statute revised by


this code is considered to be a reference to the part of this code


that revises that statute or part of that statute.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 3. GAS REGULATION


SUBTITLE A. GAS UTILITY REGULATORY ACT


CHAPTER 101. GENERAL PROVISIONS AND OFFICE OF PUBLIC UTILITY


COUNSEL


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A101.001.AASHORT TITLE. This subtitle may be cited as


the Gas Utility Regulatory Act.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A101.002.AAPURPOSE AND FINDINGS. (a) This subtitle is


enacted to protect the public interest inherent in the rates and


services of gas utilities. The purpose of this subtitle is to


establish a comprehensive and adequate regulatory system for gas


utilities to assure rates, operations, and services that are just


and reasonable to the consumers and to the utilities.


(b)AAGas utilities are by definition monopolies in the areas


they serve. As a result, the normal forces of competition that


regulate prices in a free enterprise society do not operate. Public


agencies regulate utility rates, operations, and services as a


substitute for competition.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A101.003.AADEFINITIONS. In this subtitle:


(1)AA"Affected person" means:


(A)AAa gas utility affected by an action of a


regulatory authority;


(B)AAa person whose utility service or rates are


affected by a proceeding before a regulatory authority; or


(C)AAa person who:


(i)AAis a competitor of a gas utility with


respect to a service performed by the utility; or


(ii)AAwants to enter into competition with a


gas utility.


(2)AA"Affiliate" means:
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(A)AAa person who directly or indirectly owns or


holds at least five percent of the voting securities of a gas


utility;


(B)AAa person in a chain of successive ownership


of at least five percent of the voting securities of a gas utility;


(C)AAa corporation that has at least five percent


of its voting securities owned or controlled, directly or


indirectly, by a gas utility;


(D)AAa corporation that has at least five percent


of its voting securities owned or controlled, directly or


indirectly, by:


(i)AAa person who directly or indirectly


owns or controls at least five percent of the voting securities of a


gas utility; or


(ii)AAa person in a chain of successive


ownership of at least five percent of the voting securities of a gas


utility;


(E)AAa person who is an officer or director of a


gas utility or of a corporation in a chain of successive ownership


of at least five percent of the voting securities of a gas utility;


or


(F)AAa person determined to be an affiliate under


Section 101.004.


(3)AA"Allocation" means the division among


municipalities or among municipalities and unincorporated areas of


the plant, revenues, expenses, taxes, and reserves of a gas utility


used to provide gas utility service in a municipality or for a


municipality and unincorporated areas.


(4)AA"Corporation" means a domestic or foreign


corporation, joint-stock company, or association, and each lessee,


assignee, trustee, receiver, or other successor in interest of the


corporation, company, or association, that has any of the powers or


privileges of a corporation not possessed by an individual or


partnership. The term does not include a municipal corporation,


except as expressly provided by this subtitle.


(5)AA"Counsellor" means the chief executive of the


Office of Public Utility Counsel.
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(6)AA"Facilities" means all of the plant and equipment


of a gas utility and includes the tangible and intangible property,


without limitation, owned, operated, leased, licensed, used,


controlled, or supplied for, by, or in connection with the business


of the gas utility.


(7)AA"Gas utility" includes a person or river authority


that owns or operates for compensation in this state equipment or


facilities to transmit or distribute combustible hydrocarbon


natural gas or synthetic natural gas for sale or resale in a manner


not subject to the jurisdiction of the Federal Energy Regulatory


Commission under the Natural Gas Act (15 U.S.C. Section 717 et


seq.).AAThe term includes a lessee, trustee, or receiver of a gas


utility.AAThe term does not include:


(A)AAa municipal corporation;


(B)AAa person or river authority to the extent the


person or river authority:


(i)AAproduces, gathers, transports, or sells


natural gas or synthetic natural gas under Section 121.004 or


121.005;


(ii)AAdistributes or sells liquefied


petroleum gas; or


(iii)AAtransports, delivers, or sells


natural gas for fuel for irrigation wells or any other direct


agricultural use;


(C)AAa person to the extent the person:


(i)AAsells natural gas for use as vehicle


fuel;


(ii)AAsells natural gas to a person who later


sells the natural gas for use as vehicle fuel; or


(iii)AAowns or operates equipment or


facilities to sell or transport natural gas for ultimate use as


vehicle fuel;


(D)AAa person not otherwise a gas utility who


furnishes gas or gas service only to itself, its employees, or its


tenants as an incident of employment or tenancy, if the gas or gas


service is not resold to or used by others;


(E)AAa person excluded from being considered a gas
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utility under Section 121.007; or


(F)AAan electric cooperative, as that term is


defined by Section 11.003, or its subsidiary, that is excluded from


regulation as a gas utility by Section 121.008.


(8)AA"Municipally owned utility" means a utility owned,


operated, and controlled by a municipality or by a nonprofit


corporation the directors of which are appointed by one or more


municipalities.


(9)AA"Order" means all or a part of a final disposition


by a regulatory authority in a matter other than rulemaking,


without regard to whether the disposition is affirmative or


negative or injunctive or declaratory. The term includes the


setting of a rate.


(10)AA"Person" includes an individual, a partnership of


two or more persons having a joint or common interest, a mutual or


cooperative association, a limited liability company, and a


corporation.


(11)AA"Proceeding" means a hearing, investigation,


inquiry, or other procedure for finding facts or making a decision


under this subtitle. The term includes a denial of relief or


dismissal of a complaint.


(12)AA"Rate" means:


(A)AAany compensation, tariff, charge, fare,


toll, rental, or classification that is directly or indirectly


demanded, observed, charged, or collected by a gas utility for a


service, product, or commodity described in the definition of gas


utility in this section; and


(B)AAa rule, regulation, practice, or contract


affecting the compensation, tariff, charge, fare, toll, rental, or


classification.


(13)AA"Regulatory authority" means either the railroad


commission or the governing body of a municipality, in accordance


with the context.


(14)AA"Service" has its broadest and most inclusive


meaning. The term includes any act performed, anything supplied,


and any facilities used or supplied by a gas utility in the


performance of the utility’s duties under this subtitle to its
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patrons, employees, other gas utilities, and the public. The term


also includes the interchange of facilities between two or more gas


utilities.


(15)AA"State agency" has the meaning assigned by


Section 572.002, Government Code, to the extent the state agency


must obtain the approval described by Section 31.401(a), Natural


Resources Code.


(16)AA"Test year" means the most recent 12 months,


beginning on the first day of a calendar or fiscal year quarter, for


which operating data for a gas utility are available.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 11, Sec. 1, eff. May 3, 1999.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 709 (H.B. 2174), Sec. 1, eff.


June 15, 2007.


Acts 2011, 82nd Leg., R.S., Ch. 4 (S.B. 312), Sec. 1, eff.


April 21, 2011.


Sec.A101.004.AAPERSON DETERMINED TO BE AFFILIATE. (a) The


railroad commission may determine that a person is an affiliate for


purposes of this subtitle if the railroad commission after notice


and hearing finds that the person:


(1)AAactually exercises substantial influence or


control over the policies and actions of a gas utility;


(2)AAis a person over which a gas utility exercises the


control described by Subdivision (1);


(3)AAis under common control with a gas utility; or


(4)AAactually exercises substantial influence over the


policies and actions of a gas utility in conjunction with one or


more persons with whom the person is related by ownership or blood


relationship, or by action in concert, that together they are


affiliated with the gas utility within the meaning of this section


even though neither person may qualify as an affiliate


individually.


(b)AAFor purposes of Subsection (a)(3), "common control with


a gas utility" means the direct or indirect possession of the power


to direct or cause the direction of the management and policies of


5



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=572.002

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=NR&Value=31.401

http://www.legis.state.tx.us/tlodocs/80R/billtext/html/HB02174F.HTM

http://www.legis.state.tx.us/tlodocs/82R/billtext/html/SB00312F.HTM





another, without regard to whether that power is established


through ownership or voting of securities or by any other direct or


indirect means.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A101.005.AAADMINISTRATIVE PROCEDURE. Chapter 2001,


Government Code, applies to a proceeding under this subtitle except


to the extent inconsistent with this subtitle.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A101.006.AACUMULATIVE EFFECT; APPLICATION TO GAS


UTILITIES. (a) This subtitle is cumulative of laws existing on


September 1, 1983, relating to the jurisdiction, power, or


authority of the railroad commission over a gas utility, and,


except as specifically in conflict with this subtitle, that


jurisdiction, power, and authority are not limited by this


subtitle.


(b)AAThis subtitle applies to all gas utilities, including a


gas utility that is under the jurisdiction, power, or authority of


the railroad commission in accordance with a law other than this


subtitle.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A101.007.AALIBERAL CONSTRUCTION. This subtitle shall be


construed liberally to promote the effectiveness and efficiency of


regulation of gas utilities to the extent that this construction


preserves the validity of this subtitle and its provisions.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A101.008.AACONSTRUCTION WITH FEDERAL AUTHORITY. This


subtitle shall be construed to apply so as not to conflict with any


authority of the United States.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 101.009.AASTATE AUTHORITY TO SELL OR CONVEY NATURAL GAS.


(a)AAIn this section:


(1)AA"Commissioner" means the commissioner of the
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General Land Office.


(2)AA"Public retail customer" means a retail customer


that is an agency of this state, a state institution of higher


education, a public school district, a political subdivision of


this state, a military installation of the United States, or a


United States Department of Veterans Affairs facility.


(b)AAThe commissioner, acting on behalf of the state, may


sell or otherwise convey natural gas generated from royalties taken


in kind as provided by Sections 52.133(f), 53.026, and 53.077,


Natural Resources Code, directly to a public retail customer.


(c)AATo ensure that the state receives the maximum benefit


from the sale of natural gas generated from royalties taken in kind,


the commissioner shall use all feasible means to sell that natural


gas first to public retail customers that are military


installations of the United States, agencies of this state,


institutions of higher education, or public school districts.AAThe


remainder of the natural gas, if any, may be sold to public retail


customers that are political subdivisions of this state or to a


United States Department of Veterans Affairs facility.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 22, eff. Sept. 1, 1999.


Amended by Acts 2003, 78th Leg., ch. 149, Sec. 20, eff. May 27,


2003.


Transferred, redesignated and amended from Utilities Code, Section


35.102 by Acts 2019, 86th Leg., R.S., Ch. 53 (H.B. 2263), Sec. 5,


eff. May 17, 2019.


SUBCHAPTER B. OFFICE OF PUBLIC UTILITY COUNSEL


Sec.A101.051.AAOFFICE OF PUBLIC UTILITY COUNSEL. The


independent office of public utility counsel represents the


interests of residential consumers.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A101.052.AAOFFICE POWERS AND DUTIES. (a) The office:


(1)AAmay appear or intervene as a party or otherwise


represent residential consumers, as a class, in appeals to the


railroad commission only at the written request of an affected
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municipality’s governing body;


(2)AAmay initiate or intervene as a matter of right or


otherwise appear in a judicial proceeding that involves an action


taken by the railroad commission in a proceeding in which the office


was a party;


(3)AAis entitled to the same access as a party, other


than railroad commission staff, to records gathered by the railroad


commission under Section 102.203;


(4)AAis entitled to discovery of any nonprivileged


matter that is relevant to the subject matter of a proceeding or


petition before the railroad commission;


(5)AAmay represent an individual residential consumer


with respect to the consumer ’s disputed complaint concerning


utility services that is unresolved before the railroad commission;


and


(6)AAmay recommend legislation to the legislature that


the office determines would positively affect the interests of


residential consumers.


(b)AAThe office may represent only as a class the residential


consumers of a municipality that makes a request under Subsection


(a)(1).


(c)AAThis section does not limit the authority of the


railroad commission to represent residential consumers.


(d)AAThe appearance of the counsellor in a proceeding does


not preclude the appearance of other parties on behalf of


residential consumers. The counsellor may not be grouped with any


other party.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A101.053.AAPROHIBITED ACTS. (a) The counsellor may not:


(1)AAhave a direct or indirect interest in a gas utility


company regulated under this subtitle; or


(2)AAprovide legal services directly or indirectly to


or be employed in any capacity by a gas utility company regulated


under this subtitle, its parent, or its subsidiary companies,


corporations, or cooperatives.


(b)AAThe prohibition under Subsection (a) applies during the
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period of the counsellor’s service and until the first anniversary


of the date the counsellor ceases to serve as counsellor.


(c)AAThis section does not prohibit a person from otherwise


engaging in the private practice of law after the person ceases to


serve as counsellor.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A101.054.AAPERSONNEL. (a) The counsellor may employ


lawyers, economists, engineers, consultants, statisticians,


accountants, clerical staff, and other employees as the counsellor


determines necessary to carry out this subchapter.


(b)AAAn employee receives compensation as prescribed by the


legislature from the assessment imposed by Subchapter A, Chapter


16.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 3. GAS REGULATION


SUBTITLE A. GAS UTILITY REGULATORY ACT


CHAPTER 102. JURISDICTION AND POWERS OF RAILROAD COMMISSION AND


OTHER REGULATORY AUTHORITIES


SUBCHAPTER A. GENERAL POWERS OF RAILROAD COMMISSION


Sec.A102.001.AARAILROAD COMMISSION JURISDICTION. (a) The


railroad commission has exclusive original jurisdiction over the


rates and services of a gas utility:


(1)AAthat distributes natural gas or synthetic natural


gas in:


(A)AAareas outside a municipality; and


(B)AAareas inside a municipality that surrenders


its jurisdiction to the railroad commission under Section 103.003;


and


(2)AAthat transmits, transports, delivers, or sells


natural gas or synthetic natural gas to a gas utility that


distributes the gas to the public.


(b)AAThe railroad commission has exclusive appellate


jurisdiction to review an order or ordinance of a municipality


exercising exclusive original jurisdiction as provided by this


subtitle.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2001, 77th Leg., ch. 1233, Sec. 63, eff. Sept. 1, 2001.


Sec.A102.002.AALIMITATION ON RAILROAD COMMISSION


JURISDICTION. Except as otherwise provided by this subtitle, this


subtitle does not authorize the railroad commission to:


(1)AAregulate or supervise a rate or service of a


municipally owned utility; or


(2)AAaffect the jurisdiction, power, or duty of a


municipality that has elected to regulate and supervise a gas


utility in the municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A102.003.AARAILROAD COMMISSION POWERS RELATING TO


REPORTS. The railroad commission may:


(1)AArequire a gas utility to report to the railroad


commission information relating to the gas utility and an affiliate


inside or outside this state as useful in administering this


subtitle;


(2)AAestablish the form for a report;


(3)AAdetermine the time for a report and the frequency


with which the report is to be made;


(4)AArequire that a report be made under oath;


(5)AArequire the filing with the railroad commission of


a copy of:


(A)AAa contract or arrangement between a gas


utility and an affiliate;


(B)AAa report filed with a federal agency or a


governmental agency or body of another state; and


(C)AAan annual report that shows each payment of


compensation, other than salary or wages subject to federal income


tax withholding:


(i)AAto residents of this state;


(ii)AAwith respect to legal, administrative,


or legislative matters in this state; or


(iii)AAfor representation before the


legislature of this state or any governmental agency or body; and


(6)AArequire that a contract or arrangement described


by Subdivision (5)(A) that is not in writing be reduced to writing


and filed with the railroad commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.004.AAREPORT OF SUBSTANTIAL INTEREST. The railroad


commission may require disclosure of the identity and respective


interests of each owner of at least one percent of the voting


securities of a gas utility or its affiliate.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.005.AAASSISTANCE TO MUNICIPALITY. On request of a


municipality, the railroad commission may advise and assist the
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municipality with respect to a question or proceeding arising under


this subtitle. Assistance provided by the railroad commission may


include aid to a municipality on a matter pending before the


railroad commission, a court, or the municipality’s governing body,


such as making a staff member available as a witness or otherwise


providing evidence.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.006.AA ADMINISTRATIVE HEARINGS IN CONTESTED CASES.


(a)AAThe railroad commission by rule shall provide for


administrative hearings in contested cases to be conducted by one


or more members of the railroad commission, by railroad commission


hearings examiners, or by the State Office of Administrative


Hearings.AAThe rules must provide for a railroad commission


hearings examiner or the State Office of Administrative Hearings to


conduct each hearing in a contested case that is not conducted by


one or more members of the railroad commission.AAA hearing must be


conducted in accordance with the rules and procedures adopted by


the railroad commission.


(b)AAThe railroad commission may delegate to a railroad


commission hearings examiner or to the State Office of


Administrative Hearings the authority to make a final decision and


to issue findings of fact, conclusions of law, and other necessary


orders in a proceeding in which there is not a contested issue of


fact or law.


(c)AAThe railroad commission by rule shall define the


procedures by which it delegates final decision-making authority


under Subsection (b) to a railroad commission hearings examiner or


to the State Office of Administrative Hearings.


(d)AAFor purposes of judicial review, the final decision of a


railroad commission hearings examiner or an administrative law


judge of the State Office of Administrative Hearings in a matter


delegated under Subsection (b) has the same effect as a final


decision of the railroad commission unless a member of the


commission requests formal review of the decision.


(e)AAThe State Office of Administrative Hearings shall


charge the railroad commission a fixed annual rate for hearings
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conducted by the office under this section only if the legislature


appropriates money for that purpose.AAIf the legislature does not


appropriate money for the payment of a fixed annual rate under this


section, the State Office of Administrative Hearings shall charge


the railroad commission an hourly rate set by the office under


Section 2003.024(a), Government Code, for hearings conducted by the


office under this section.


Added by Acts 2001, 77th Leg., ch. 1233, Sec. 64, eff. Sept. 1,


2001. Amended by Acts 2003, 78th Leg., ch. 200, Sec. 3, eff. Sept.


1, 2003.


Amended by:


Acts 2015, 84th Leg., R.S., Ch. 228 (H.B. 2154), Sec. 25, eff.


September 1, 2015.


SUBCHAPTER B. RESTRICTIONS ON CERTAIN TRANSACTIONS


Sec.A102.051.AAREPORT OF CERTAIN TRANSACTIONS; RAILROAD


COMMISSION CONSIDERATION. (a) Not later than the 60th day after


the date the transaction takes effect, a gas utility shall report to


the railroad commission:


(1)AAa sale, acquisition, or lease of a plant as an


operating unit or system in this state for a total consideration of


more than $1 million; or


(2)AAa merger or consolidation with another gas utility


operating in this state.


(b)AAOn the filing of a report with the railroad commission,


the railroad commission shall investigate the transaction


described by Subsection (a), with or without a public hearing, to


determine whether the action is consistent with the public


interest. In reaching its determination, the railroad commission


shall consider the reasonable value of the property, facilities, or


securities to be acquired, disposed of, merged, or consolidated.


(c)AAIf the railroad commission finds that a transaction is


not in the public interest, the railroad commission shall take the


effect of the transaction into consideration in ratemaking


proceedings and disallow the effect of the transaction if the


transaction will unreasonably affect rates or service.
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(d)AAThis section does not apply to:


(1)AAthe purchase of a unit of property for


replacement; or


(2)AAan addition to the facilities of a gas utility by


construction.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 32, Sec. 1, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., Ch. 1000 (H.B. 474), Sec. 1, eff.


September 1, 2005.


Sec.A102.052.AAREPORT OF PURCHASE OF VOTING STOCK IN GAS


UTILITY. A gas utility may not purchase voting stock in another gas


utility doing business in this state unless the utility reports the


purchase to the railroad commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.053.AAREPORT OF LOAN TO STOCKHOLDERS. A gas utility


may not loan money, stocks, bonds, notes, or other evidence of


indebtedness to a person who directly or indirectly owns or holds


any stock of the gas utility unless the gas utility reports the


transaction to the railroad commission within a reasonable time.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. RECORDS


Sec.A102.101.AARECORDS OF GAS UTILITY. (a) Each gas utility


shall keep and provide to the regulatory authority, in the manner


and form prescribed by the railroad commission, uniform accounts of


all business transacted by the gas utility.


(b)AAThe railroad commission may prescribe the form of books,


accounts, records, and memoranda to be kept by a gas utility,


including:


(1)AAthe books, accounts, records, and memoranda of:


(A)AAthe provision of and capacity for service;


and


(B)AAthe receipt and expenditure of money; and
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(2)AAany other form, record, and memorandum that the


railroad commission considers necessary to carry out this subtitle.


(c)AAFor a gas utility subject to regulation by a federal


regulatory agency, compliance with the system of accounts


prescribed for the particular class of utilities by the federal


agency may be considered sufficient compliance with the system


prescribed by the railroad commission. The railroad commission may


prescribe the form of books, accounts, records, and memoranda


covering information in addition to that required by the federal


agency. The system of accounts and the form of books, accounts,


records, and memoranda prescribed by the railroad commission for a


gas utility or class of utilities may not be inconsistent with the


systems and forms established by a federal agency for that gas


utility or class of utilities.


(d)AAEach gas utility shall:


(1)AAkeep and provide its books, accounts, records, and


memoranda accurately and faithfully in the manner and form


prescribed by the railroad commission; and


(2)AAcomply with the directions of the regulatory


authority relating to the books, accounts, records, and memoranda.


(e)AAIn this section, "gas utility" includes a municipally


owned utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.102.AAMAINTENANCE OF OFFICE AND RECORDS IN THIS


STATE. (a) Each gas utility shall maintain an office in this state


in a county in which some part of the utility ’s property is located.


The gas utility shall keep in this office all books, accounts,


records, and memoranda required by the railroad commission to be


kept in this state.


(b)AAA book, account, record, or memorandum required by the


regulatory authority to be kept in this state may not be removed


from this state except as prescribed by the railroad commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.103.AACOMMUNICATIONS WITH REGULATORY AUTHORITY.


(a) The regulatory authority shall adopt rules governing


6







communications with the regulatory authority or a member or


employee of the regulatory authority by:


(1)AAa gas utility;


(2)AAan affiliate; or


(3)AAa representative of a gas utility or affiliate.


(b)AAA record of a communication must contain:


(1)AAthe name of the person contacting the regulatory


authority or member or employee of the regulatory authority;


(2)AAthe name of the business entity represented;


(3)AAa brief description of the subject matter of the


communication; and


(4)AAthe action, if any, requested by the gas utility,


affiliate, or representative.


(c)AARecords compiled under Subsection (b) shall be


available to the public monthly.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.104.AAJURISDICTION OVER AFFILIATE. The railroad


commission has jurisdiction over an affiliate that has a


transaction with a gas utility under the railroad commission’s


jurisdiction to the extent of access to an account or a record of


the affiliate relating to the transaction, including an account or


a record of joint or general expenses, any portion of which may be


applicable to the transaction.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. REQUIRED REPORTS AND FILINGS


Sec.A102.151.AASCHEDULE FILINGS. (a) A gas utility shall


file with each regulatory authority schedules showing all rates


that are:


(1)AAsubject to the regulatory authority’s original or


appellate jurisdiction; and


(2)AAin effect for a gas utility service, product, or


commodity offered by the gas utility.


(b)AAThe gas utility shall file as a part of the schedules


required under Subsection (a) each rule or regulation that relates
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to or affects:


(1)AAa rate of the gas utility; or


(2)AAa gas utility service, product, or commodity


furnished by the gas utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.152.AADEPRECIATION ACCOUNT. The railroad


commission shall require each gas utility or municipally owned


utility to carry a proper and adequate depreciation account in


accordance with:


(1)AAthe rates and methods prescribed by the railroad


commission under Section 104.054; and


(2)AAany other rule the railroad commission adopts.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.153.AAACCOUNTS OF PROFITS AND LOSSES. A gas utility


or municipally owned utility shall keep separate accounts showing


profits or losses from the sale or lease of merchandise, including


an appliance, a fixture, or equipment.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.154.AAREPORT OF CERTAIN EXPENSES. A regulatory


authority may require a gas utility to annually report the


utility’s expenditures for:


(1)AAbusiness gifts and entertainment; and


(2)AAadvertising or public relations, including


expenditures for institutional and consumption-inducing purposes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. AUDITS AND INSPECTIONS


Sec.A102.201.AAINQUIRY INTO MANAGEMENT AND AFFAIRS. A


regulatory authority may inquire into the management and affairs of


each gas utility and shall keep itself informed as to the manner and


method in which each gas utility is managed and its affairs are


conducted.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A102.202.AAAUDIT OF ACCOUNTS. A regulatory authority


may require the examination and audit of the accounts of a gas or


municipally owned utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.203.AAINSPECTION. At a reasonable time for a


reasonable purpose, a regulatory authority and, to the extent


authorized by the regulatory authority, its counsel, agent, or


employee may:


(1)AAinspect and obtain copies of the papers, books,


accounts, documents, and other business records of a gas utility


within its jurisdiction; and


(2)AAinspect the plant, equipment, and other property


of a gas utility within its jurisdiction.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.204.AAEXAMINATIONS UNDER OATH. In connection with


an investigation taken under Section 102.203, the regulatory


authority may:


(1)AAexamine under oath an officer, agent, or employee


of a gas utility; or


(2)AAauthorize the person conducting the action to make


the examination under oath.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.205.AAENTERING PREMISES OF GAS UTILITY. (a) A


member, agent, or employee of a regulatory authority may enter the


premises occupied by a gas utility to conduct an inspection,


examination, or test or to exercise any other authority provided by


this subtitle.


(b)AAA member, agent, or employee of the regulatory authority


may act under this section only during reasonable hours and after


reasonable notice to the gas utility.


(c)AAA gas utility is entitled to be represented when an


inspection, examination, or test is conducted on its premises. The


gas utility is entitled to a reasonable time to secure a
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representative before the inspection, examination, or test begins.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.206.AAPRODUCTION OF OUT-OF-STATE RECORDS. (a) A


regulatory authority may require, by order or subpoena served on a


gas utility, the production, at the time and place in this state


that the regulatory authority designates, of any books, accounts,


papers, or records kept by that gas utility outside this state or,


if ordered by the railroad commission, verified copies of the


books, accounts, papers, or records.


(b)AAA gas utility that fails or refuses to comply with an


order or subpoena under this section violates this subtitle.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER F. GENERAL PROVISIONS RELATING TO PROCEEDINGS BEFORE


REGULATORY AUTHORITY


Sec.A102.251.AARECORD OF PROCEEDING. The regulatory


authority shall keep a record of each proceeding before the


authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A102.252.AARIGHT TO BE HEARD. Each party to a proceeding


before a regulatory authority is entitled to be heard by attorney or


in person.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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ut.103.pdf


UTILITIES CODE


TITLE 3. GAS REGULATION


SUBTITLE A. GAS UTILITY REGULATORY ACT


CHAPTER 103. JURISDICTION AND POWERS OF MUNICIPALITY


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A103.001.AAMUNICIPAL JURISDICTION. To provide fair,


just, and reasonable rates and adequate and efficient services, the


governing body of a municipality has exclusive original


jurisdiction over the rates, operations, and services of a gas


utility within the municipality, subject to the limitations imposed


by this subtitle, unless the municipality surrenders its


jurisdiction to the railroad commission under Section 103.003.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2001, 77th Leg., ch. 1233, Sec. 65, eff. Sept. 1, 2001.


Sec.A103.002.AAFRANCHISES. (a) This subtitle does not


restrict the rights and powers of a municipality to grant or refuse


a franchise to use the streets and alleys in the municipality or to


make a statutory charge for that use.


(b)AAA municipality that performs a regulatory function


under this subtitle may make each charge that is authorized by:


(1)AAthis subtitle; or


(2)AAthe applicable franchise agreement.


(c)AAA franchise agreement may not limit or interfere with a


power conferred on the railroad commission by this subtitle.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A103.003.AASURRENDER OF MUNICIPAL JURISDICTION TO


RAILROAD COMMISSION; REINSTATEMENT OF JURISDICTION. (a) A


municipality may elect to have the railroad commission exercise


exclusive original jurisdiction over gas utility rates,


operations, and services in the municipality by ordinance or by


submitting the question of the surrender of its jurisdiction to the


voters at a municipal election.


(b)AAThe governing body of a municipality shall submit at a
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municipal election the question of surrendering its jurisdiction to


the railroad commission if the governing body receives a petition


signed by a number of qualified voters of the municipality equal to


at least the lesser of 20,000 or 10 percent of the number of voters


voting in the last preceding general election in the municipality.


(c)AAA municipality may not elect to surrender its


jurisdiction while a case involving the municipality is pending.


(d)AAA municipality that surrenders its jurisdiction to the


railroad commission may reinstate its jurisdiction. The provisions


of this section governing the surrender of jurisdiction apply to


the reinstatement of jurisdiction.


Added by Acts 2001, 77th Leg., ch. 1233, Sec. 66, eff. Sept. 1,


2001.


SUBCHAPTER B. RATE DETERMINATION


Sec.A103.021.AAMUNICIPAL PROCEEDINGS. (a) A municipality


regulating a gas utility under this subtitle shall require the


utility to submit information as necessary to make a reasonable


determination of rate base, expenses, investment, and rate of


return in the municipality.


(b)AAA municipality shall make a determination under


Subsection (a) using the procedures and requirements prescribed by


this subtitle.


(c)AAA municipality shall retain personnel necessary to make


the determination of reasonable rates.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A103.022.AARATE ASSISTANCE AND COST REIMBURSEMENT. (a)


The governing body of a municipality participating in or conducting


a ratemaking proceeding may engage rate consultants, accountants,


auditors, attorneys, and engineers to:


(1)AAconduct investigations, present evidence, and


advise and represent the governing body; and


(2)AAassist the governing body with litigation or a gas


utility ratemaking proceeding before a regulatory authority or


court.
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(b)AAThe gas utility in the ratemaking proceeding shall


reimburse the governing body of the municipality for the reasonable


cost of the services of a person engaged under Subsection (a) to the


extent the applicable regulatory authority determines reasonable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A103.023.AAMUNICIPAL STANDING. (a) A municipality has


standing in each case before the railroad commission that relates


to a gas utility’s rates and services in the municipality.


(b)AAA municipality’s standing is subject to the right of the


railroad commission to consolidate that municipality with another


party on an issue of common interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A103.024.AAJUDICIAL REVIEW. A municipality is entitled


to judicial review of a railroad commission order relating to a gas


utility’s rates and services in a municipality as provided by


Section 105.001.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. APPEAL OF MUNICIPAL ORDER


Sec.A103.051.AAAPPEAL BY PARTY. A party to a rate proceeding


before a municipality’s governing body may appeal the governing


body’s decision to the railroad commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A103.052.AAAPPEAL BY RESIDENTS. The residents of a


municipality may appeal to the railroad commission the decision of


the municipality’s governing body in a rate proceeding by filing


with the railroad commission a petition for review signed by a


number of qualified voters of the municipality equal to at least the


lesser of 20,000 or 10 percent of the qualified voters of the


municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A103.053.AAAPPEAL BY RATEPAYERS OUTSIDE MUNICIPALITY.
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(a) The ratepayers of a municipally owned utility who are outside


the municipality may appeal to the railroad commission an action of


the municipality’s governing body affecting the municipally owned


utility’s rates by filing with the railroad commission a petition


for review signed by a number of ratepayers served by the utility


outside the municipality equal to at least the lesser of 10,000 or


five percent of those ratepayers.


(b)AAA petition for review is properly signed if signed by a


person or the spouse of a person in whose name residential utility


service is carried.


(c)AAFor purposes of this section, each person who receives a


separate bill is a ratepayer. A person who receives more than one


bill may not be counted as more than one ratepayer.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A103.054.AAFILING OF APPEAL. (a) An appeal under this


subchapter is initiated by filing a petition for review with the


railroad commission and serving a copy of the petition on each party


to the original rate proceeding.


(b)AAThe appeal must be initiated not later than the 30th day


after the date of the final decision by the governing body of the


municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A103.055.AAHEARING AND ORDER. (a) An appeal under this


subchapter is de novo and based on the test year presented to the


municipality adjusted for known changes and conditions that are


measurable with reasonable accuracy.


(b)AAThe railroad commission shall enter a final order


establishing the rates the railroad commission determines the


municipality should have set in the ordinance to which the appeal


applies.


(c)AAIf the railroad commission fails to enter a final order


within 185 days after the date the appeal is perfected, the rates


proposed by the gas utility are considered to be approved by the


railroad commission and take effect on the expiration of the


185-day period.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A103.056.AAAPPLICABILITY OF RATES. Temporary or


permanent rates set by the railroad commission are prospective and


observed from the date of the applicable railroad commission order,


except an interim rate order necessary to provide a gas utility the


opportunity to avoid confiscation during the period beginning on


the date a petition for review is filed with the railroad commission


and ending on the date of a final order establishing rates.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 3. GAS REGULATION


SUBTITLE A. GAS UTILITY REGULATORY ACT


CHAPTER 104. RATES AND SERVICES


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A104.001.AAAUTHORIZATION TO ESTABLISH AND REGULATE


RATES. (a) The railroad commission is vested with all the


authority and power of this state to ensure compliance with the


obligations of gas utilities in this subtitle.


(b)AAThe regulatory authority may establish and regulate


rates of a gas utility and may adopt rules for determining:


(1)AAthe classification of customers and services; and


(2)AAthe applicability of rates.


(c)AAA rule or order of the regulatory authority may not


conflict with a ruling of a federal regulatory body.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.002.AACOMPLIANCE WITH SUBTITLE. A gas utility may


not:


(1)AAcharge, collect, or receive a rate for utility


service except as provided by this subtitle; or


(2)AAimpose a rule or regulation except as provided by


this subtitle.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.003.AAJUST AND REASONABLE RATES. (a) The


regulatory authority shall ensure that each rate a gas utility or


two or more gas utilities jointly make, demand, or receive is just


and reasonable. A rate may not be unreasonably preferential,


prejudicial, or discriminatory but must be sufficient, equitable,


and consistent in application to each class of consumer. In


establishing a gas utility ’s rates, the railroad commission may


treat as a single class two or more municipalities that a gas


utility serves if the commission considers that treatment to be


appropriate.
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(b)AAA rate for a pipeline-to-pipeline transaction or to a


transportation, industrial, or similar large volume contract


customer is considered to be just and reasonable and otherwise to


comply with this section and shall be approved by the regulatory


authority if:


(1)AAneither the gas utility nor the customer had an


unfair advantage during the negotiations;


(2)AAthe rate is substantially the same as the rate


between the gas utility and at least two of those customers under


the same or similar conditions of service; or


(3)AAcompetition does or did exist with another gas


utility, another supplier of natural gas, or a supplier of an


alternative form of energy.


(c)AASubsection (b) does not apply:


(1)AAif a complaint is filed with the railroad


commission by a transmission pipeline purchaser of gas sold or


transported under the pipeline-to-pipeline or transportation rate;


or


(2)AAto a direct sale for resale to a gas distribution


utility at a city gate.


(d)AAThe reasonableness of gas purchase costs included in a


city gate rate proposed to be charged for a sale for resale to a gas


distribution utility at a city gate may be reviewed at a city gate


rate proceeding even though the costs have been previously approved


as a rate for other parties under Subsection (b).


(e)AASubsection (b)(1) does not apply to a rate charged or


offered to be charged to an affiliated pipeline utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.004.AAUNREASONABLE PREFERENCE OR PREJUDICE


PROHIBITED. A gas utility may not:


(1)AAgrant an unreasonable preference or advantage


concerning rates or services to a person in a classification;


(2)AAsubject a person in a classification to an


unreasonable prejudice or disadvantage concerning rates or


services; or


(3)AAestablish or maintain an unreasonable difference
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concerning rates of services between localities or between classes


of service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.005.AAEQUALITY OF RATES AND SERVICES. (a) A gas


utility may not directly or indirectly charge, demand, collect, or


receive from a person a greater or lesser compensation for a service


provided or to be provided by the utility than the compensation


prescribed by the applicable schedule of rates filed under Section


102.151.


(b)AAA person may not knowingly receive or accept a service


from a gas utility for a compensation greater or less than the


compensation prescribed by the schedules. A rate charged and


collected by a gas utility on September 1, 1983, may be continued


until schedules are filed.


(c)AAAfter notice and hearing, the railroad commission may,


in the public interest, order a gas utility to refund with interest


compensation received in violation of this section.


(d)AAThis subtitle does not prevent a cooperative


corporation from returning to its members net earnings resulting


from its operations in proportion to the members’ purchases from or


through the corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.006.AARATES FOR AREA NOT IN MUNICIPALITY. Without


the approval of the railroad commission, a gas utility’s rates for


an area not in a municipality may not exceed 115 percent of the


average of all rates for similar services for all municipalities


served by the same utility in the same county as that area.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.007.AADISCRIMINATION AND RESTRICTION ON


COMPETITION. A gas utility may not:


(1)AAdiscriminate against a person who sells or leases


equipment or performs services in competition with the gas utility;


or


(2)AAengage in a practice that tends to restrict or
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impair that competition.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.008.AABURDEN OF PROOF. In a proceeding involving a


proposed rate change, the gas utility has the burden of proving


that:


(1)AAthe rate change is just and reasonable, if the


utility proposes the change; or


(2)AAan existing rate is just and reasonable, if the


proposal is to reduce the rate.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. COMPUTATION OF RATES


Sec.A104.051.AAESTABLISHING OVERALL REVENUES. In


establishing a gas utility’s rates, the regulatory authority shall


establish the utility’s overall revenues at an amount that will


permit the utility a reasonable opportunity to earn a reasonable


return on the utility’s invested capital used and useful in


providing service to the public in excess of its reasonable and


necessary operating expenses.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.052.AAESTABLISHING FAIR RATE OF RETURN. The


regulatory authority may not establish a rate that yields more than


a fair return on the adjusted value of the invested capital used and


useful in providing service to the public.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.053.AACOMPONENTS OF ADJUSTED VALUE OF INVESTED


CAPITAL. (a) Gas utility rates shall be based on the adjusted


value of invested capital used and useful to the utility in


providing service and that adjusted value shall be computed on the


basis of a reasonable balance between:


(1)AAoriginal cost, less depreciation; and


(2)AAcurrent cost, less an adjustment for present age


and condition.
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(b)AAThe regulatory authority may determine a reasonable


balance that reflects:


(1)AAnot less than 60 percent nor more than 75 percent


of the original cost of the property at the time the property was


dedicated to public use, whether by the gas utility that is the


present owner or by a predecessor, less depreciation; and


(2)AAnot less than 25 percent nor more than 40 percent


of the current cost less an adjustment for present age and


condition.


(c)AAIn determining a reasonable balance, the regulatory


authority may consider inflation, deflation, quality of service


being provided, growth rate of the service area, and need for the


gas utility to attract new capital.


(d)AAConstruction work in progress, at cost as recorded on


the gas utility’s books, may be included as part of the adjusted


value of invested capital used by and useful to the utility in


providing service, as necessary to the financial integrity of the


utility.


(e)AACosts of facilities, revenues, expenses, taxes, and


reserves shall be separated or allocated as prescribed by the


regulatory authority.


(f)AAIn this section, "original cost" means the actual money


cost or the actual money value of consideration paid other than


money.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.054.AADEPRECIATION, AMORTIZATION, AND DEPLETION.


(a) The railroad commission shall establish proper and adequate


rates and methods of depreciation, amortization, or depletion for


each class of property of a gas utility or municipally owned


utility.


(b)AAThe rates and methods established under this section and


the depreciation account required under Section 102.152 shall be


used uniformly and consistently throughout rate-setting and appeal


proceedings.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A104.055.AANET INCOME; ALLOWABLE EXPENSES. (a) Net


income shall be used to establish just and reasonable rates. For


that purpose, "net income" means the total revenues of the gas


utility from gas utility service less all reasonable and necessary


expenses related to that gas utility service. The regulatory


authority shall determine those revenues and expenses in a manner


consistent with this subchapter.


(b)AAIn establishing a gas utility’s rates, the regulatory


authority may not allow a gas utility’s payment to an affiliate for


the cost of a service, property, right, or other item or for an


interest expense to be included as capital cost or as expense


related to gas utility service except to the extent that the


regulatory authority finds the payment is reasonable and necessary


for each item or class of items as determined by the regulatory


authority. That finding must include:


(1)AAa specific finding of the reasonableness and


necessity of each item or class of items allowed; and


(2)AAa finding that the price to the gas utility is not


higher than the prices charged by the supplying affiliate to its


other affiliates or divisions or to a nonaffiliated person for the


same item or class of items.


(c)AAIf an expense is allowed to be included in utility


rates, or an investment is included in the utility rate base, the


related income tax deduction or benefit shall be included in the


computation of income tax expense to reduce the rates. If an


expense is disallowed or not included in utility rates, or an


investment is not included in the utility rate base, the related


income tax deduction or benefit may not be included in the


computation of income tax expense to reduce the rates. The income


tax expense shall be computed using the statutory income tax rates.


(d)AAThe regulatory authority may adopt reasonable rules


complying with this section with respect to including and excluding


certain expenses in computing the rates to be established.


(e)AAThis section is not intended to increase gas utility


rates to the customer not caused by utility service. Utility rates


may include only expenses caused by utility service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A104.056.AATREATMENT OF CERTAIN TAX BENEFITS. (a) In


determining the allocation of tax savings derived from liberalized


depreciation and amortization, the investment tax credit, and the


application of similar methods, the regulatory authority shall:


(1)AAbalance equitably the interests of present and


future customers; and


(2)AAapportion accordingly the benefits between


consumers and the gas utility or municipally owned utility.


(b)AAIf a gas utility or municipally owned utility retains a


portion of the investment tax credit, that portion shall be


deducted from the original cost of the facilities or other addition


to the rate base to which the credit applied to the extent allowed


by the Internal Revenue Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.057.AACONSIDERATION OF CERTAIN EXPENSES. (a) In


establishing a gas utility ’s rates, the regulatory authority may


not allow as a cost or expense an expenditure:


(1)AAdescribed by Section 102.154 that the regulatory


authority determines to be not in the public interest; or


(2)AAfor legislative advocacy.


(b)AAThe regulatory authority may allow as a cost or expense


reasonable charitable or civic contributions not to exceed the


amount approved by the regulatory authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.058.AACONSIDERATION OF PROFIT OR LOSS FROM SALE OR


LEASE OF MERCHANDISE. In establishing a gas utility’s or


municipally owned utility’s rates, the regulatory authority may not


consider a profit or loss that results from the sale or lease of


merchandise, including appliances, fixtures, or equipment, to the


extent that merchandise is not integral to providing utility


service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 104.059.AAPENSION AND OTHER POSTEMPLOYMENT BENEFITS.
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(a)AAIn establishing a gas utility’s rates, the regulatory


authority shall allow recovery of the gas utility’s costs of


pensions and other postemployment benefits, as determined by


actuarial or other similar studies in accordance with generally


accepted accounting principles, in amounts the regulatory


authority finds reasonable and necessary.


(b)AAIf a gas utility establishes one or more reserve


accounts for the purpose of tracking changes in the costs of


pensions and other postemployment benefits, the gas utility shall


periodically record in a reserve account any difference between:


(1)AAthe annual amount of pension and other


postemployment benefits approved and included in the gas utility’s


then current rates or, if that annual amount cannot be determined


from the regulatory authority ’s order, the amount recorded for


pension and other postemployment benefits under generally accepted


accounting principles during the first year that rates from the gas


utility’s last general rate proceeding were in effect; and


(2)AAthe annual amount of costs of pensions and other


postemployment benefits as determined by actuarial or other similar


studies that would otherwise be recorded by the gas utility were


this provision not applicable.


(c)AAThe gas utility must:


(1)AAestablish separate reserve accounts for pensions


and for other postemployment benefits; and


(2)AAapply the same methodology to allocate pension and


other postemployment benefits between capital and expense as in the


gas utility’s last rate case.


(d)AAA surplus in a reserve account exists if the amount of


pension and other postemployment benefits under Subsection (b)(1)


is greater than the amount determined under Subsection (b)(2).AAA


shortage in a reserve account exists if the amount of pension and


other postemployment benefits under Subsection (b)(1) is less than


the amount determined under Subsection (b)(2).


(e)AAIf the gas utility establishes reserve accounts for the


costs of pensions and other postemployment benefits, the regulatory


authority at a subsequent general rate proceeding shall:


(1)AAreview the amounts recorded to each reserve
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account to determine whether the amounts are reasonable and


necessary;


(2)AAdetermine in accordance with Subsection (d)


whether each reserve account has a surplus or shortage; and


(3)AAsubtract any surplus from or add any shortage to


the gas utility’s rate base, with the surplus or shortage amortized


over a reasonable time.


Added by Acts 2011, 82nd Leg., R.S., Ch. 172 (S.B. 403), Sec. 1,


eff. May 28, 2011.


Sec. 104.060.AACONSIDERATION OF COMPENSATION AND BENEFIT


EXPENSES. (a)AAIn this section, "employee compensation and


benefits" includes base salaries, wages, incentive compensation,


and benefits. The term does not include:


(1)AApension or other postemployment benefits; and


(2)AAincentive compensation related to attaining


financial metrics for an executive officer whose compensation is


required to be disclosed under 17 C.F.R. Section 229.402(a).


(b)AAWhen establishing a gas utility’s rates, the regulatory


authority shall presume that employee compensation and benefits


expenses are reasonable and necessary if the expenses are


consistent with market compensation studies issued not earlier than


three years before the initiation of the proceeding to establish


the rates.


Added by Acts 2019, 86th Leg., R.S., Ch. 1362 (H.B. 1767), Sec. 1,


eff. June 15, 2019.


SUBCHAPTER C. RATE CHANGES PROPOSED BY UTILITY


Sec.A104.101.AADEFINITION. In this subchapter, "major


change" means an increase in rates that would increase the


aggregate revenues of the applicant more than the greater of


$100,000 or 2-1/2 percent. The term does not include an increase in


rates that the regulatory authority allows to go into effect or the


gas utility makes under an order of the regulatory authority after


hearings held with public notice.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A104.102.AASTATEMENT OF INTENT TO INCREASE RATES. (a) A


gas utility may not increase its rates unless the utility files a


statement of its intent with the regulatory authority that has


original jurisdiction over those rates at least 35 days before the


effective date of the proposed increase.


(b)AAThe gas utility shall also mail or deliver a copy of the


statement of intent to the appropriate officer of each affected


municipality.


(c)AAThe statement of intent must include:


(1)AAproposed revisions of tariffs and schedules; and


(2)AAa detailed statement of:


(A)AAeach proposed increase;


(B)AAthe effect the proposed increase is expected


to have on the revenues of the utility;


(C)AAeach class and number of utility consumers


affected; and


(D)AAany other information required by the


regulatory authority ’s rules and regulations.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.103.AANOTICE OF INTENT TO INCREASE RATES. (a) The


gas utility shall:


(1)AApublish, in conspicuous form, notice to the public


of the proposed increase once each week for four successive weeks in


a newspaper having general circulation in each county containing


territory affected by the proposed increase; and


(2)AAprovide notice of the proposed increase to any


other affected person as required by the regulatory authority’s


rules.


(b)AAInstead of publishing newspaper notice, a gas utility


may provide notice by:


(1)AAmailing the notice by United States mail, postage


prepaid, to the billing address of each directly affected customer;


(2)AAincluding the notice, in conspicuous form, in the


bill of each directly affected customer; or


(3)AAsending the notice by e-mail to each directly
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affected customer if that address is available to the utility.


(c)AAA gas utility may provide a customer with notice of the


utility’s intent to increase rates by e-mail as described by


Subsection (b)(3) only if the customer has consented in writing to


the use of the customer’s e-mail address for that purpose.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 103 (S.B. 885), Sec. 1, eff.


September 1, 2013.


Sec.A104.104.AAEARLY EFFECTIVE DATE OF RATE INCREASE. (a)


For good cause shown, the regulatory authority may allow a rate


increase, other than a major change, to take effect:


(1)AAbefore the end of the 35-day period prescribed by


Section 104.102; and


(2)AAunder conditions the regulatory authority


prescribes, subject to suspension as provided by this subchapter.


(b)AAThe gas utility shall immediately revise its schedules


to include the increase.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.105.AADETERMINATION OF PROPRIETY OF RATE CHANGE;


HEARING. (a) If a schedule modifying or increasing rates is filed


with a regulatory authority, the regulatory authority shall, on


complaint by an affected person, or may, on its own motion, not


later than the 30th day after the effective date of the increase,


enter on a hearing to determine the propriety of the increase.


(b)AAThe regulatory authority shall hold a hearing in every


case in which the increase constitutes a major change. The


regulatory authority may, however, use an informal proceeding if


the regulatory authority does not receive a complaint before the


expiration of 45 days after the date notice of the increase is


filed.


(c)AAThe regulatory authority shall give reasonable notice


of the hearing, including notice to the governing body of each


affected municipality and county. The gas utility is not required


to provide a formal answer or file any other formal pleading in
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response to the notice, and the absence of an answer does not affect


an order for a hearing.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.106.AAPREFERENCE TO HEARING. The regulatory


authority shall:


(1)AAgive preference to the hearing under this


subchapter and to deciding questions arising under this subchapter


over any other question pending before it; and


(2)AAdecide the questions as quickly as possible.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.107.AARATE SUSPENSION; DEADLINE. (a) Pending the


hearing and a decision:


(1)AAthe local regulatory authority, after delivering


to the gas utility a written statement of the regulatory


authority’s reasons, may suspend the operation of the schedule for


not longer than 90 days after the date the schedule would otherwise


be effective; and


(2)AAthe railroad commission may suspend the operation


of the schedule for not longer than 150 days after the date the


schedule would otherwise be effective.


(b)AAThe 150-day period prescribed by Subsection (a)(2)


shall be extended for two days for each day the actual hearing on


the merits of the case exceeds 15 days.


(c)AAIf the regulatory authority does not make a final


determination concerning a schedule of rates before expiration of


the applicable suspension period, the regulatory authority is


considered to have approved the schedule. This approval is subject


to the authority of the regulatory authority thereafter to continue


a hearing in progress.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2001, 77th Leg., ch. 1233, Sec. 67, eff. Sept. 1, 2001.


Sec.A104.108.AATEMPORARY RATES. (a) The regulatory


authority may establish temporary rates to be in effect during the


applicable suspension period under Section 104.107.
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(b)AAIf the regulatory authority does not establish


temporary rates, the rates in effect when the suspended schedule


was filed continue in effect during the suspension period.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.109.AABONDED RATES. (a) A gas utility may put a


changed rate into effect by filing a bond with the regulatory


authority if the regulatory authority fails to make a final


determination within 90 days from the date the proposed increase


would otherwise be effective.


(b)AAThe bonded rate may not exceed the proposed rate.


(c)AAThe bond must be:


(1)AApayable to the regulatory authority in an amount,


in a form, and with a surety approved by the regulatory authority;


and


(2)AAconditioned on refund.


(d)AAThe gas utility shall refund or credit against future


bills:


(1)AAmoney collected under the bonded rates in excess


of the rate finally ordered; and


(2)AAinterest on that money, at the current interest


rate as determined by the regulatory authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.110.AAESTABLISHMENT OF FINAL RATES. (a) If, after


hearing, the regulatory authority finds the rates are unreasonable


or in violation of law, the regulatory authority shall:


(1)AAenter an order establishing the rates the gas


utility shall charge or apply for the service in question; and


(2)AAserve a copy of the order on the gas utility.


(b)AAThe rates established in the order shall be observed


thereafter until changed as provided by this subtitle.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.111.AAAPPROVAL OF DECREASE IN RATES.


Notwithstanding any other provision in this subtitle, the


regulatory authority may, without reference to the cost of service
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standard prescribed by Section 104.051, administratively approve a


decrease in rates proposed by the applicant and agreed on by each


party directly affected unless the regulatory authority determines


that the proposed decrease is not in the public interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.112.AASURCHARGE TO RECOVER RELOCATION COSTS. (a)


This section applies to a gas utility ’s costs of relocating a


facility to accommodate construction or improvement of a highway,


road, street, public way, or other public work by or on behalf of


the United States, this state, a political subdivision of this


state, or another entity having the power of eminent domain that are


not reimbursed by a source other than as provided by this section.


(b)AAA gas utility may recover its relocation costs to which


this section applies through a surcharge on gas volumes sold and


transported to customers in the service area where the relocation


occurred by applying to each appropriate regulatory authority for a


new rate schedule or tariff. The gas utility is not required to


file a statement of intent to increase rates to institute the


surcharge, and the other provisions of this subchapter, other than


appeal rights, do not apply to institution of the surcharge.


(c)AAAn application under Subsection (b) must include


sufficient documentation to demonstrate:


(1)AAthe requirement for each relocation;


(2)AAthe entity requiring the relocation;


(3)AAcosts incurred for relocation of comparable


facilities;


(4)AAsurcharge computations; and


(5)AAthat reasonable efforts have been made to receive


reimbursement from the entity requiring the relocation, if


applicable.


(d)AANot later than the 35th day after the date an


application under Subsection (b) is received, the regulatory


authority shall administratively grant or deny the application.


Denial of the application must be based on a finding that:


(1)AAthe relocation was not necessary or required;


(2)AAthe costs of the relocation were excessive or not
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supported;


(3)AAthe utility did not pursue reimbursement from the


entity requiring the relocation, if applicable;


(4)AAthe surcharge is unduly discriminatory among


customers or classes of customers located in the service area; or


(5)AAthe period over which the relocation costs are


designed to be recovered is less than one or more than three years.


(e)AAIf the regulating authority does not make a decision


before the deadline prescribed by Subsection (d), the application


is approved.


Added by Acts 1999, 76th Leg., ch. 219, Sec. 1, eff. Sept. 1, 1999.


Amended by Acts 2001, 77th Leg., ch. 662, Sec. 1, eff. Sept. 1,


2001.


SUBCHAPTER D. RATE CHANGES PROPOSED BY COMMISSION


Sec.A104.151.AAUNREASONABLE OR VIOLATIVE EXISTING RATES.


(a) If the regulatory authority, on its own motion or on complaint


by an affected person, after reasonable notice and hearing, finds


that the existing rates of a gas utility for a service are


unreasonable or in violation of law, the regulatory authority


shall:


(1)AAenter an order establishing the just and


reasonable rates to be observed thereafter, including maximum or


minimum rates; and


(2)AAserve a copy of the order on the gas utility.


(b)AAThe rates set under Subsection (a) constitute the legal


rates of the gas utility until changed as provided by this subtitle.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.152.AAINVESTIGATING COSTS OF OBTAINING SERVICE FROM


ANOTHER SOURCE. If a gas utility does not produce the service that


it distributes, transmits, or furnishes to the public for


compensation but obtains the service from another source, the


regulatory authority may investigate the cost of that production in


an investigation of the reasonableness of the gas utility’s rates.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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SUBCHAPTER E. RATES FOR GOVERNMENTAL ENTITIES


Sec.A104.201.AATRANSPORTATION RATES BETWEEN GAS UTILITY OR


MUNICIPALLY OWNED UTILITY AND STATE AGENCY. (a) Notwithstanding


Section 104.003(b), absent a contract for transportation service


between a state agency and a gas utility or municipally owned


utility, the railroad commission, not later than the 210th day


after the date either party files a request to set a transportation


rate, shall establish the transportation rate for the state agency.


The commission has exclusive original jurisdiction to establish a


transportation rate for a state agency under this section.


(b)AAThe railroad commission shall base its determination of


the transportation rate under Subsection (a) on the cost of


providing the transportation service for both the distribution


system and the transmission system, as applicable, of the gas


utility or municipally owned utility.


(c)AAThe railroad commission may order temporary rates under


Subsection (a) as provided for under the commission’s appellate


jurisdiction.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.202.AAEXCLUDED EXPENSES. (a) The rates that a gas


utility or municipally owned utility charges a state agency may not


include an amount representing a gross receipts assessment,


regulatory assessment, or similar expense of the utility.


(b)AAAn expense under Subsection (a) that is reasonable and


is not recovered from a state agency under this section may be


recovered from other customers of the gas utility or municipally


owned utility.


(c)AAA gross receipts assessment, regulatory assessment, or


similar expense of the utility does not include a payment to a


municipality under a contract, franchise, or other agreement.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1326, Sec. 1, eff. June 18, 1999.


Sec.A104.203.AAPAYMENT IN LIEU OF TAX. (a) A payment made in
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lieu of a tax by a municipally owned utility to the municipality by


which the utility is owned may not be considered an expense of


operation in establishing the utility’s rate for providing utility


service to a school district or hospital district.


(b)AAA rate a municipally owned utility receives from a


school district or hospital district may not be used to make or to


cover the cost of making payments in lieu of taxes to the


municipality that owns the utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER F. SERVICES


Sec.A104.251.AAGENERAL STANDARD. A gas utility shall


furnish service, instrumentalities, and facilities that are safe,


adequate, efficient, and reasonable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.252.AAAUTHORITY OF REGULATORY AUTHORITY CONCERNING


STANDARDS. A regulatory authority, on its own motion or on


complaint and after reasonable notice and hearing, may:


(1)AAadopt just and reasonable standards,


classifications, regulations, or practices a gas utility must


follow in furnishing a service;


(2)AAadopt adequate and reasonable standards for


measuring a condition, including quantity, quality, and pressure


relating to the furnishing of a service;


(3)AAadopt reasonable regulations for examining,


testing, and measuring a service; and


(4)AAadopt or approve reasonable rules, regulations,


specifications, and standards to ensure the accuracy of equipment,


including meters and instruments, used to measure a service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.253.AARULE OR STANDARD. (a) A gas utility may file


with the regulatory authority a standard, classification,


regulation, or practice the utility follows.


(b)AAThe standard, classification, regulation, or practice
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continues in force until:


(1)AAamended by the utility; or


(2)AAchanged by the regulatory authority as provided by


this subtitle.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.254.AASERVICE. A gas utility or municipally owned


utility may not refuse to provide service to a state agency if


pipeline capacity is available on an existing facility of the


utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.2545.AAREQUIRED SERVICE TO PUBLIC RETAIL CUSTOMER.


(a) In this section, "service site" means facilities or buildings


operated by a public retail customer or a group of adjacent


facilities or buildings operated by a public retail customer within


one contiguous geographical area.


(b)AAUnless the utility is prohibited by other law from


providing the service and if sufficient pipeline capacity is


available on an existing facility of the utility to provide the


service, a gas utility or municipally owned utility may not refuse


to provide service to a public retail customer at a service site, at


rates established as provided by Subsection (c), the following


services:


(1)AAthe sale of gas;


(2)AAthe transportation of an annual average of 25


million British thermal units or more each day of gas that is:


(A)AAtaken as a royalty in kind; and


(B)AAowned by the state or managed by a marketing


program operated by the state or by a state agency; or


(3)AAa combination of the services described by


Subdivisions (1) and (2).


(c)AAA utility shall provide a service described by


Subsection (b) at rates provided by a written contract negotiated


between the utility and the state or a state agency. If the utility


and the state or state agency are not able to agree to a contract


rate, a fair and reasonable rate may be determined for the public
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retail customer, as a rate for a separate class of service, by the


railroad commission or, for municipally owned gas utilities, by the


relevant regulatory body under this chapter.


(d)AAIn this section, "public retail customer" has the


meaning assigned by Section 101.009.


Added by Acts 1999, 76th Leg., ch. 300, Sec. 1, eff. Sept. 1, 1999.


Amended by Acts 2003, 78th Leg., ch. 563, Sec. 1, eff. June 20,


2003.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 53 (H.B. 2263), Sec. 6, eff.


May 17, 2019.


Sec.A104.255.AABILLING. (a) A gas utility or municipally


owned utility may not bill or otherwise require the state or a state


agency or institution to pay for service before the service is


provided.


(b)AAThe railroad commission shall adopt rules concerning


payment of bills by the state or a state agency to a gas utility or


municipally owned utility. The rules must be consistent with


Chapter 2251, Government Code.


(c)AAThis subtitle does not prohibit a gas utility or


municipally owned utility from entering into an agreement with the


state or a state agency to establish a level or average monthly


service billing plan. An agreement under this subsection must


require reconciliation of the leveled or equalized bills quarterly.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.2551.AAELECTRONIC BILLING. A gas utility or


municipally owned utility may transmit the utility’s bill for


services through the Internet or by other electronic means instead


of through the United States mail on the request of a customer of


the gas utility or municipally owned utility.


Added by Acts 2001, 77th Leg., ch. 1233, Sec. 68, eff. Sept. 1,


2001.


Sec.A104.256.AAEXAMINATION AND TEST OF INSTRUMENT OR


EQUIPMENT; INSPECTION. (a) A regulatory authority may:
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(1)AAexamine and test equipment, including meters and


instruments, used to measure service of a gas utility; and


(2)AAset up and use on the premises occupied by a gas


utility an apparatus or appliance necessary for the examination or


test.


(b)AAThe gas utility is entitled to be represented at an


examination, test, or inspection made under this section.


(c)AAThe gas utility and its officers and employees shall


facilitate the examination, test, or inspection by giving


reasonable aid to the regulatory authority and to any person


designated by the regulatory authority for the performance of those


duties.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.257.AAINSPECTION FOR CONSUMER. (a) A consumer may


have a meter or other measuring device tested by a gas utility:


(1)AAonce without charge, after a reasonable period of


presumed accuracy that the regulatory authority establishes by


rule; and


(2)AAat a shorter interval on payment of a reasonable


fee established by the regulatory authority.


(b)AAThe regulatory authority shall establish reasonable


fees to be paid for other examining or testing of a measuring device


on the request of a consumer.


(c)AAIf the consumer requests the test under Subsection


(a)(2) and the measuring device is found unreasonably defective or


incorrect to the substantial disadvantage of the consumer, the fee


the consumer paid at the time of the request shall be refunded.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A104.258.AADISCONNECTION OF GAS SERVICE. (a) In this


section:


(1)AA"Extreme weather emergency" means a period during


which the previous day’s highest temperature did not exceed 32


degrees Fahrenheit and the temperature is predicted to remain at or


below that level for the next 24 hours according to the nearest


National Weather Service reports.
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(2)AA"Provider" means:


(A)AAa gas utility, as defined by Sections 101.003


and 121.001; and


(B)AAan owner, operator, or manager of a mobile


home park or apartment who purchases natural gas through a master


meter for delivery to a dwelling unit in a mobile home park or


apartment house under Chapter 124.


(b)AAA provider may not disconnect natural gas service to a


residential customer on a weekend day unless personnel of the


provider are available on that day to take payments and reconnect


service.


(c)AAA provider may not disconnect natural gas service to a


residential customer during an extreme weather emergency. The


provider shall defer collection of the full payment of bills that


are due during an extreme weather emergency until after the


emergency is over and shall work with customers to establish a pay


schedule for deferred bills.


Added by Acts 2001, 77th Leg., ch. 1149, Sec. 1, eff. Sept. 1, 2001.


SUBCHAPTER G. INTERIM COST RECOVERY AND RATE ADJUSTMENT


Sec.A104.301.AAINTERIM ADJUSTMENT FOR CHANGES IN INVESTMENT.


(a) A gas utility that has filed a rate case under Subchapter C


within the preceding two years may file with the regulatory


authority a tariff or rate schedule that provides for an interim


adjustment in the utility’s monthly customer charge or initial


block rate to recover the cost of changes in the investment in


service for gas utility services.AAThe adjustment shall be


allocated among the gas utility’s classes of customers in the same


manner as the cost of service was allocated among classes of


customers in the utility’s latest effective rates for the area in


which the tariff or rate schedule is implemented.AAThe gas utility


shall file the tariff or rate schedule, or the annual adjustment


under Subsection (c), with the regulatory authority at least 60


days before the proposed implementation date of the tariff, rate


schedule, or annual adjustment.AAThe gas utility shall provide


notice of the tariff, rate schedule, or annual adjustment to
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affected customers by bill insert or direct mail not later than the


45th day after the date the utility files the tariff, rate schedule,


or annual adjustment with the regulatory authority.AADuring the


60-day period, the regulatory authority may act to suspend the


implementation of the tariff, rate schedule, or annual adjustment


for up to 45 days.AAAfter the issuance of a final order or decision


by a regulatory authority in a rate case that is filed after the


implementation of a tariff or rate schedule under this section, any


change in investment that has been included in an interim


adjustment in accordance with the tariff or rate schedule under


this section shall no longer be subject to subsequent review for


reasonableness or prudence.AAUntil the issuance of a final order or


decision by a regulatory authority in a rate case that is filed


after the implementation of a tariff or rate schedule under this


section, all amounts collected under the tariff or rate schedule


before the filing of the rate case are subject to refund.


(b)AAThe amount the gas utility shall adjust the utility’s


rates upward or downward under the tariff or rate schedule each


calendar year is based on the difference between the value of the


invested capital for the preceding calendar year and the value of


the invested capital for the calendar year preceding that calendar


year. The value of the invested capital is equal to the original


cost of the investment at the time the investment was first


dedicated to public use minus the accumulated depreciation related


to that investment.


(c)AAThe interim adjustment shall be recalculated on an


annual basis in accordance with the requirements of Subsection (b).


The gas utility may file a request with the regulatory authority to


suspend the operation of the tariff or rate schedule for any year.


The request must be in writing and state the reasons why the


suspension is justified. The regulatory authority may grant the


suspension on a showing by the utility of reasonable justification.


(d)AAA gas utility may only adjust the utility’s rates under


the tariff or rate schedule for the return on investment,


depreciation expense, ad valorem taxes, revenue related taxes, and


incremental federal income taxes related to the difference in the


value of the invested capital as determined under Subsection (b).
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The return on investment, depreciation, and incremental federal


income tax factors used in the computation must be the same as the


factors reflected in the final order issued by or settlement


agreement approved by the regulatory authority establishing the gas


utility’s latest effective rates for the area in which the tariff or


rate schedule is implemented.


(e)AAA gas utility that implements a tariff or rate schedule


under this section shall file with the regulatory authority an


annual report describing the investment projects completed and


placed in service during the preceding calendar year and the


investments retired or abandoned during the preceding calendar


year. The annual report shall also state the cost, need, and


customers benefited by the change in investment.


(f)AAIn addition to the report required under Subsection (e),


the gas utility shall file with the regulatory authority an annual


earnings monitoring report demonstrating the utility ’s earnings


during the preceding calendar year.


(g)AAIf the gas utility is earning a return on invested


capital, as demonstrated by the report filed under Subsection (f),


of more than 75 basis points above the return established in the


latest effective rates approved by a regulatory authority for the


area in which the tariff or rate schedule is implemented under this


section, the gas utility shall file a statement with that report


stating the reasons why the rates are not unreasonable or in


violation of law.


(h)AAIf a gas utility that implements a tariff or rate


schedule under this section does not file a rate case under


Subchapter C before the fifth anniversary of the date on which the


tariff or rate schedule takes effect, the gas utility shall file a


rate case under that subchapter not later than the 180th day after


that anniversary in relation to any rates subject to the tariff or


rate schedule.


(i)AAThis section does not limit the power of a regulatory


authority under Section 104.151.


(j)AAA gas utility implementing a tariff or rate schedule


under this section shall reimburse the railroad commission the


utility’s proportionate share of the railroad commission’s costs
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related to the administration of the interim rate adjustment


mechanism provided by this section.


Added by Acts 2003, 78th Leg., ch. 938, Sec. 1, eff. Sept. 1, 2003.


Amended by:


Acts 2005, 79th Leg., Ch. 948 (H.B. 872), Sec. 1, eff.


September 1, 2005.


SUBCHAPTER H. PROTECTION AGAINST UTILITY SERVICE DISCONNECTION


Sec. 104.351.AADEFINITIONS.AAIn this subchapter:


(1)AA"Customer" means any person in whose name gas


utility service is billed, including individuals, governmental


units at all levels of government, corporate entities, and any


other entity with legal capacity to be billed for gas service.


(2)AA"Gas utility" has the meaning assigned by Section


181.021 but does not include a municipally owned utility or gas


utility owned by an electric cooperative.


(3)AA"Nonsubmetered master metered multifamily


property" means an apartment, a leased or owner-occupied


condominium, or one or more buildings containing at least 10


dwellings that receive gas utility service that is master metered


but not submetered.


Added by Acts 2013, 83rd Leg., R.S., Ch. 322 (H.B. 1772), Sec. 3,


eff. January 1, 2014.


Sec. 104.352.AANOTICE OF DISCONNECTION TO MUNICIPALITIES FOR


NONSUBMETERED MASTER METERED MULTIFAMILY PROPERTIES. (a) A gas


utility shall send a written notice of service disconnection to a


municipality before the gas utility disconnects service to a


nonsubmetered master metered multifamily property for nonpayment


if:


(1)AAthe property is located in the municipality; and


(2)AAthe municipality establishes an authorized


representative to receive the notice as described by Section


104.353(c).


(b)AAThe gas utility shall send the notice required by this


section not later than the 10th day before the date gas utility
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service is scheduled for disconnection.


Added by Acts 2013, 83rd Leg., R.S., Ch. 322 (H.B. 1772), Sec. 3,


eff. January 1, 2014.


Sec. 104.353.AAADDITIONAL SAFEGUARDS. (a)AAThe customer


safeguards provided by this subchapter are in addition to


safeguards provided by other law or agency rules.


(b)AAThis subchapter does not prohibit a municipality or the


regulatory authority from adopting customer safeguards that exceed


the safeguards provided by this chapter.


(c)AAThe regulatory authority by rule shall develop a


mechanism by which a municipality may provide the regulatory


authority with the contact information of the municipality’s


authorized representative to whom the notice required by Section


104.352 must be sent.AAThe regulatory authority shall make the


contact information available to the public.


Added by Acts 2013, 83rd Leg., R.S., Ch. 322 (H.B. 1772), Sec. 3,


eff. January 1, 2014.


SUBCHAPTER I. CUSTOMER RATE RELIEF BONDS


Sec. 104.361.AAPURPOSE; RAILROAD COMMISSION DUTY. (a)AAThe


purpose of this subchapter is to reduce the cost that customers


would otherwise experience because of extraordinary costs that gas


utilities incurred to secure gas supply and provide service during


Winter Storm Uri, and to restore gas utility systems after that


event, by providing securitization financing for gas utilities to


recover those costs.AAThe securitization financing mechanism


authorized by this subchapter will:


(1)AAprovide rate relief to customers by extending the


period during which the costs described by this subsection are


recovered from customers; and


(2)AAsupport the financial strength and stability of


gas utility companies.


(b)AAThe railroad commission shall ensure that


securitization provides tangible and quantifiable benefits to


customers, greater than would have been achieved absent the
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issuance of customer rate relief bonds.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.362.AADEFINITIONS.AAIn this subchapter:


(1)AA"Ancillary agreement" means a financial


arrangement entered into in connection with the issuance or payment


of customer rate relief bonds that enhances the marketability,


security, or creditworthiness of customer rate relief bonds,


including a bond, insurance policy, letter of credit, reserve


account, surety bond, interest rate or currency swap arrangement,


interest rate lock agreement, forward payment conversion


agreement, credit agreement, other hedging arrangement, or


liquidity or credit support arrangement.


(2)AA"Authority" means the Texas Public Finance


Authority.


(3)AA"Bond administrative expenses" means all costs and


expenses incurred by the railroad commission, the authority, or any


issuing financing entity to evaluate, issue, and administer


customer rate relief bonds issued under this subchapter, including


fees and expenses of the authority, any bond administrator, and the


issuing financing entity, fees for paying agents, trustees, and


attorneys, and fees for paying for other consulting and


professional services necessary to ensure compliance with this


subchapter, applicable state or federal law, and the terms of the


financing order.


(4)AA"Bond obligations" means the principal of a


customer rate relief bond and any premium and interest on a customer


rate relief bond issued under this subchapter, together with any


amount owed under a related ancillary agreement or credit


agreement.


(5)AA"Credit agreement" has the meaning assigned by


Section 1371.001, Government Code.


(6)AA"Customer rate relief bonds" means bonds, notes,


certificates, or other evidence of indebtedness or ownership the


proceeds of which are used directly or indirectly to recover,


finance, or refinance regulatory assets approved by the railroad
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commission, including extraordinary costs and related financing


costs, and that are:


(A)AAissued by an issuing financing entity under a


financing order; and


(B)AApayable from and secured by customer rate


relief property and amounts on deposit in any trust accounts


established for the benefit of the customer rate relief bondholders


as approved by the applicable financing order.


(7)AA"Customer rate relief charges" means the amounts


authorized by the railroad commission as nonbypassable charges to


repay, finance, or refinance regulatory assets, including


extraordinary costs, financing costs, bond administrative


expenses, and other costs authorized by the financing order:


(A)AAimposed on and included in customer bills of


a gas utility that has received a regulatory asset determination


under Section 104.365;


(B)AAcollected in full by a gas utility that has


received a regulatory asset determination under Section 104.365, or


its successors or assignees, or a collection agent, as servicer,


separate and apart from the gas utility’s base rates; and


(C)AApaid by all existing or future customers


receiving service from a gas utility that has received a regulatory


asset determination under Section 104.365 or its successors or


assignees, even if a customer elects to purchase gas from an


alternative gas supplier.


(8)AA"Customer rate relief property" means:


(A)AAall rights and interests of an issuing


financing entity or any successor under a financing order,


including the right to impose, bill, collect, and receive customer


rate relief charges authorized in the financing order and to obtain


periodic adjustments to those customer rate relief charges as


provided in the financing order and in accordance with Section


104.370; and


(B)AAall revenues, collections, claims, rights to


payments, payments, money, or proceeds arising from the rights and


interests specified by Paragraph (A), regardless of whether the


revenues, collections, claims, rights to payments, payments,
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money, or proceeds are imposed, billed, received, collected, or


maintained together with or commingled with other revenues,


collections, rights to payments, payments, money, or proceeds.


(9)AA"Financing costs" means any of the following:


(A)AAinterest and acquisition, defeasance, or


redemption premiums that are payable on customer rate relief bonds;


(B)AAa payment required under an ancillary


agreement or credit agreement or an amount required to fund or


replenish reserve or other accounts established under the terms of


an indenture, ancillary agreement, or other financing document


pertaining to customer rate relief bonds;


(C)AAissuance costs or ongoing costs related to


supporting, repaying, servicing, or refunding customer rate relief


bonds, including servicing fees, accounting or auditing fees,


trustee fees, legal fees or expenses, consulting fees,


administrative fees, printing fees, financial advisor fees or


expenses, Securities and Exchange Commission registration fees,


issuer fees, bond administrative expenses, placement and


underwriting fees, capitalized interest, overcollateralization


funding requirements including amounts to fund or replenish any


reserve established for a series of customer rate relief bonds,


rating agency fees, stock exchange listing and compliance fees,


filing fees, and any other bond administrative expenses; and


(D)AAthe costs to the railroad commission of


acquiring professional or consulting services for the purpose of


evaluating extraordinary costs under this subchapter.


(10)AA"Financing order" means an order adopted under


Section 104.366 approving the issuance of customer rate relief


bonds and the creation of customer rate relief property and


associated customer rate relief charges for the recovery of


regulatory assets, including extraordinary costs, related


financing costs, and other costs authorized by the financing order.


(11)AA"Financing party" means a holder of customer rate


relief bonds, including a trustee, a pledgee, a collateral agent,


any party under an ancillary agreement, or other person acting for


the holder’s benefit.


(12)AA"Gas utility" means:
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(A)AAan operator of natural gas distribution


pipelines that delivers and sells natural gas to the public and that


is subject to the railroad commission’s jurisdiction under Section


102.001; or


(B)AAan operator that transmits, transports,


delivers, or sells natural gas or synthetic natural gas to


operators of natural gas distribution pipelines and whose rates for


those services are established by the railroad commission in a rate


proceeding filed under this chapter.


(13)AA"Issuing financing entity" means a special


purpose nonmember, nonstock, nonprofit public corporation


established by the authority under Section 1232.1072, Government


Code.


(14)AA"Nonbypassable" means a charge that:


(A)AAmust be paid by all existing or future


customers receiving service from a gas utility that has received a


regulatory asset determination under Section 104.365 or the gas


utility’s successors or assignees, even if a customer elects to


purchase gas from an alternative gas supplier; and


(B)AAmay not be offset by any credit.


(15)AA"Normalized market pricing" means the average


monthly pricing at the Henry Hub for the three months immediately


preceding the month during which extraordinary costs were incurred,


plus contractual adders to the index price and other non-indexed


gas procurement costs.


(16)AA"Regulatory asset" includes extraordinary costs:


(A)AArecorded by a gas utility in the utility’s


books and records in accordance with the uniform system of accounts


prescribed for natural gas companies subject to the provisions of


the Natural Gas Act (15 U.S.C. Section 717 et seq.) by the Federal


Energy Regulatory Commission and generally accepted accounting


principles; or


(B)AAclassified as a receivable or financial asset


under international financial reporting standards under the


railroad commission’s authorization in the Notice of Authorization


for Regulatory Asset Accounting for Local Distribution Companies


Affected by the February 2021 Winter Weather Event issued February
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13, 2021.


(17)AA"Servicer" means, with respect to each issuance


of customer rate relief bonds, the entity identified by the


railroad commission in the financing order as servicer responsible


for collecting customer rate relief charges from participating gas


utilities, remitting all collected funds to the applicable issuing


financing entity or the bond trustee, calculating true-up


adjustments, and performing any other duties as specified in the


financing order.


(18)AA"Winter Storm Uri" means the North American


winter storm that occurred in February 2021.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.363.AAEXTRAORDINARY COSTS.AAFor the purposes of


this subchapter, extraordinary costs are the reasonable and


necessary costs related to Winter Storm Uri, including carrying


costs, placed in a regulatory asset and approved by the railroad


commission in a regulatory asset determination under Section


104.365.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.364.AAJURISDICTION AND POWERS OF RAILROAD


COMMISSION AND OTHER REGULATORY AUTHORITIES. (a)AAThe railroad


commission may authorize the issuance of customer rate relief bonds


if the requirements of Section 104.366 are met.


(b)AAThe railroad commission may assess to a gas utility


costs associated with administering this subchapter.AAAssessments


must be recovered from rate-regulated customers as part of gas


cost.


(c)AAThe railroad commission has exclusive, original


jurisdiction to issue financing orders that authorize the creation


of customer rate relief property.AACustomer rate relief property


must be created and vested in an issuing financing entity and does


not constitute property of the railroad commission or any gas


utility.
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(d)AAExcept as provided by Subsection (c), this subchapter


does not limit or impair a regulatory authority ’s plenary


jurisdiction over the rates, charges, and services rendered by gas


utilities in this state under Chapter 102.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.365.AAREGULATORY ASSET DETERMINATION. (a)AAThe


railroad commission, on application of a gas utility to recover a


regulatory asset, shall determine the regulatory asset amount to be


recovered by the gas utility.AAA gas utility may request recovery


of a regulatory asset under this subchapter only if the regulatory


asset is related to Winter Storm Uri.


(b)AAA gas utility desiring to participate in the customer


rate relief bond process under a financing order by requesting


recovery of a regulatory asset must file an application with the


railroad commission on or before the 60th day after the effective


date of the Act enacting this subchapter.


(c)AAIf the railroad commission does not make a final


determination regarding the regulatory asset amount to be recovered


by a gas utility before the 151st day after the gas utility files


the application, the railroad commission is considered to have


approved the regulatory asset amount requested by the gas utility.


(d)AAThe regulatory asset determination is not subject to


reduction, impairment, or adjustment by further action of the


railroad commission, except as authorized by Section 104.370.


(e)AAThe regulatory asset determination is not subject to


rehearing by the railroad commission and may be appealed only to a


Travis County district court by a party to the proceeding.AAThe


appeal must be filed not later than the 15th day after the date the


order is signed by the railroad commission.


(f)AAThe judgment of the district court may be reviewed only


by direct appeal to the Supreme Court of Texas.AAThe appeal must be


filed not later than the 15th day after the date of entry of


judgment.


(g)AAAll appeals shall be heard and determined by the


district court and the Supreme Court of Texas as expeditiously as
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possible with lawful precedence over other matters.AAReview on


appeal shall be based solely on the record before the railroad


commission and briefs to the court and limited to whether the


financing order:


(1)AAcomplies with the constitution and laws of this


state and the United States; and


(2)AAis within the authority of the railroad commission


to issue under this subchapter.


(h)AAThe railroad commission shall establish a schedule,


filing requirements, and a procedure for determining the prudence


of the costs included in a gas utility’s regulatory asset.


(i)AATo the extent a gas utility subject to this subchapter


receives insurance proceeds, governmental grants, or other sources


of funding that compensate or otherwise reimburse or indemnify the


gas utility for extraordinary costs following the issuance of


customer rate relief bonds, the gas utility may record the amount in


a regulatory liability account and that amount shall be reviewed in


a future proceeding.AAIf an audit conducted under a valid gas


purchase agreement identifies a change of greater than five percent


to the total amount of the gas supply costs incurred during the


event for which regulatory asset recovery was approved, the gas


utility may record the amount in a regulatory asset or regulatory


liability account and that amount shall be reviewed for recovery in


a future proceeding.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.366.AAFINANCING ORDERS AND ISSUANCE OF CUSTOMER


RATE RELIEF BONDS. (a)AAIf the railroad commission determines that


customer rate relief bond financing for extraordinary costs is the


most cost-effective method of funding regulatory asset


reimbursements to be made to gas utilities, the railroad


commission, after the final resolution of all applications filed


under Section 104.365, may request the authority to direct an


issuing financing entity to issue customer rate relief


bonds.AABefore making the request, the railroad commission must


issue a financing order that complies with this section.
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(b)AATo make the determination described by Subsection (a),


the railroad commission must find that the proposed structuring,


expected pricing, and proposed financing costs of the customer rate


relief bonds are reasonably expected to provide benefits to


customers by:


(1)AAconsidering customer affordability; and


(2)AAcomparing:


(A)AAthe estimated monthly costs to customers


resulting from the issuance of customer rate relief bonds; and


(B)AAthe estimated monthly costs to customers that


would result from the application of conventional recovery methods.


(c)AAThe financing order must:


(1)AAinclude a finding that the use of the


securitization financing mechanism is in the public interest and


consistent with the purposes of this subchapter;


(2)AAdetail the total amount of the regulatory asset


determinations to be included in the customer rate relief bond


issuance;


(3)AAauthorize the recovery of any tax obligation of


the gas utilities arising or resulting from:


(A)AAreceipt of customer rate relief bond


proceeds; or


(B)AAcollection or remittance of customer rate


relief charges through the gas utilities’ gas cost recovery


mechanism or other means that the railroad commission determines


reasonable;


(4)AAauthorize the issuance of customer rate relief


bonds through an issuing financing entity;


(5)AAinclude a statement of:


(A)AAthe aggregated regulatory asset


determination to be included in the principal amount of the


customer rate relief bonds, not to exceed $10 billion for any


separate bond issue;


(B)AAthe maximum scheduled final maturity of the


customer rate relief bonds, not to exceed 30 years, except that the


legal final maturity may be longer based on rating agency and market


considerations; and
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(C)AAthe maximum interest rate that the customer


rate relief bonds may bear, not to exceed the maximum net effective


interest rate allowed by law;


(6)AAprovide for the imposition, collection, and


mandatory periodic formulaic adjustment of customer rate relief


charges in accordance with Section 104.370 by all gas utilities and


successors of gas utilities for which a regulatory asset


determination has been made under Section 104.365 to ensure that


the customer rate relief bonds and all related financing costs will


be paid in full and on a timely basis by customer rate relief


charges;


(7)AAauthorize the creation of customer rate relief


property in favor of the issuing financing entity and pledge of


customer rate relief property to the payment of the customer rate


relief bonds;


(8)AAdirect the issuing financing entity to disperse


the proceeds of customer rate relief bonds, net of bond issuance


costs, reserves, and any capitalized interest, to gas utilities for


which a regulatory asset determination has been made under Section


104.365 and include the amounts to be distributed to each


participating gas utility;


(9)AAprovide that customer rate relief charges be


collected and allocated among customers of each gas utility for


which a regulatory determination has been made under Section


104.365 through uniform monthly volumetric charges to be paid by


customers as a component of the gas utility’s gas cost or in another


manner that the railroad commission determines reasonable; and


(10)AAreflect the commitment made by a gas utility


receiving proceeds that the proceeds are in lieu of recovery of


those costs through the regular ratemaking process or other


mechanism to the extent the costs are reimbursed to the gas utility


by customer rate relief bond financing proceeds.


(d)AAThe financing order may provide for a centralized


servicer to coordinate with participating gas utilities who bill


and collect customer rate relief charges and to provide certain


collection and forecast data required for calculating true-up


adjustments. The financing order may not provide for the railroad


34



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=104.370

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=104.365

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=104.365

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=104.365





commission, the authority, the issuing financing entity, or a


participating utility to act as servicer.


(e)AAThe principal amount determined by the railroad


commission must be increased to include an amount sufficient to:


(1)AApay the financing costs associated with the


issuance, including all bond administrative expenses to be paid


from the proceeds of the bonds;


(2)AAreimburse the authority and the railroad


commission for any costs incurred for the issuance of the customer


rate relief bonds and related bond administrative expenses;


(3)AAprovide for any applicable bond reserve fund; and


(4)AAcapitalize interest for the period determined


necessary by the railroad commission.


(f)AAThe authority, consistent with this subchapter and the


terms of the financing order, shall:


(1)AAdirect an issuing financing entity to issue


customer rate relief bonds at the railroad commission ’s request, in


accordance with the requirements of Chapter 1232, Government Code,


and other provisions of Title 9, Government Code, that apply to bond


issuance by a state agency;


(2)AAdetermine the methods of sale, types of bonds,


bond forms, interest rates, principal amortization, amount of


reserves or capitalized interest, and other terms of the customer


rate relief bonds that in the authority ’s judgment best achieve the


economic goals of the financing order and effect the financing at


the lowest practicable cost; and


(3)AAreimburse the railroad commission, the authority,


or any issuing financing entity for bond administrative expenses


and other costs authorized under this subchapter.


(g)AATo the extent authorized in the applicable financing


order, an issuing financing entity may enter into credit agreements


or ancillary agreements in connection with the issuance of customer


rate relief bonds.


(h)AAThe financing order becomes effective in accordance


with its terms.AAThe financing order, together with the customer


rate relief property and the customer rate relief charges


authorized by the financing order, is irrevocable and not subject
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to reduction, impairment, or adjustment by further action of the


railroad commission, except as provided under Subsection (j) and


authorized by Section 104.370.


(i)AAThe railroad commission shall issue a financing order


under this section not later than the 90th day following the date of


the conclusion of all proceedings filed under Section 104.365.


(j)AAA financing order is not subject to rehearing by the


railroad commission.AAA financing order may be appealed only to a


Travis County district court by a party to the proceeding.AAThe


appeal must be filed not later than the 15th day after the date the


financing order is signed by the railroad commission.


(k)AAThe judgment of the district court may be reviewed only


by direct appeal to the Supreme Court of Texas.AAThe appeal must be


filed not later than the 15th day after the date of entry of


judgment.


(l)AAAll appeals shall be heard and determined by the


district court and the Supreme Court of Texas as expeditiously as


possible with lawful precedence over other matters.AAReview on


appeal shall be based solely on the record before the railroad


commission and briefs to the court and is limited to whether the


financing order:


(1)AAcomplies with the constitution and laws of this


state and the United States; and


(2)AAis within the authority of the railroad commission


to issue under this subchapter.


(m)AAThe railroad commission shall transmit a financing


order to the authority after all appeals under this section have


been exhausted.


(n)AAThe authority shall direct an issuing financing entity


to issue customer rate relief bonds as soon as practicable and not


later than the 180th day after receipt of a financing order issued


under this section, except that the authority may cause the


issuance after the 180th day if necessary based on bond market


conditions, the receipt of necessary approvals, and the timely


receipt of necessary financial disclosure information from each


participating gas utility.


(o)AAThe issuing financing entity shall deliver customer
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rate relief bond proceeds net of upfront financing costs in


accordance with the applicable financing order.


(p)AAFor the benefit of the authority, the issuing financing


entity, holders of customer rate relief bonds, and all other


financing parties, the railroad commission shall guarantee in a


financing order that the railroad commission will take all actions


in the railroad commission’s powers to enforce the provisions of


the financing order to ensure that customer rate relief charge


revenues are sufficient to pay on a timely basis scheduled


principal and interest on the customer rate relief bonds and all


related financing costs and bond administrative expenses.


(q)AAThe railroad commission shall make periodic reports to


the public regarding each financing.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.367.AAPROPERTY RIGHTS. (a)AACustomer rate relief


bonds are the limited obligation solely of the issuing financing


entity and are not a debt of a gas utility or a debt or a pledge of


the faith and credit of this state or any political subdivision of


this state.


(b)AACustomer rate relief bonds are nonrecourse to the credit


or any assets of this state or the authority.AAA trust fund created


in connection with the issuance of customer rate relief bonds is not


subject to Subtitle B, Title 9, Property Code.


(c)AAThe rights and interests of an issuing financing entity


or the successor under a financing order, including the right to


receive customer rate relief charges authorized in the financing


order, are only contract rights until pledged in connection with


the issuance of the customer rate relief bonds, at which time the


rights and interests become customer rate relief property.


(d)AACustomer rate relief property created under a financing


order is vested ab initio in the issuing financing


entity.AACustomer rate relief property constitutes a present


property right for purposes of contracts concerning the sale or


pledge of property, notwithstanding that the imposition and


collection of customer rate relief charges depends on furtherAAacts
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of the gas utility or others that have not yet occurred.AAThe


financing order remains in effect, and the customer rate relief


property continues to exist, for the same period as the pledge of


the state described by Section 104.374.


(e)AAAll revenue and collections resulting from customer


rate relief charges constitute proceeds only of a property right


arising from the financing order.


(f)AAAn amount owed by an issuing financing entity under an


ancillary agreement or a credit agreement is payable from and


secured by a pledge and interest in the customer rate relief


property to the extent provided in the documents evidencing the


ancillary agreement or credit agreement.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.368.AAPROPERTY INTEREST NOT SUBJECT TO SETOFF,


COUNTERCLAIM, SURCHARGE, OR DEFENSE.AAThe interest of an issuing


financing entity or pledgee in customer rate relief property,


including the revenue and collections arising from customer rate


relief charges, is not subject to setoff, counterclaim, surcharge,


or defense by the gas utility or any other person or in connection


with the bankruptcy of the gas utility, the authority, or any other


entity.AAA financing order remains in effect and unabated


notwithstanding the bankruptcy of the gas utility, the authority,


an issuing financing entity, or any successor or assignee of the gas


utility, authority, or issuing financing entity.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.369.AACUSTOMER RATE RELIEF CHARGES


NONBYPASSABLE.AAA financing order must include terms ensuring that


the imposition and collection of the customer rate relief charges


authorized in the order are nonbypassable.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.370.AATRUE-UP MECHANISM. (a)AAA financing order
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must include a formulaic true-up charge adjustment mechanism that


requires that the customer rate relief charges be reviewed and


adjusted at least annually by the servicer or replacement servicer,


including a subservicer or replacement subservicer, at time periods


and frequencies provided in the financing order, to:


(1)AAcorrect any overcollections or undercollections


of the preceding 12 months; and


(2)AAensure the expected recovery of amounts sufficient


to provide for the timely payment of customer rate relief bond


principal and interest payments and other financing costs.


(b)AATrue-up charge adjustments must become effective not


later than the 30th day after the date the railroad commission


receives a true-up charge adjustment letter from the servicer or


replacement servicer notifying the railroad commission of the


pending adjustment.


(c)AAAny administrative review of true-up charge adjustments


must be limited to notifying the servicer of mathematical or


clerical errors in the calculation.AAThe servicer may correct the


error and refile a true-up charge adjustment letter, with the


adjustment becoming effective as soon as practicable but not later


than the 30th day after the date the railroad commission receives


the refiled letter.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.371.AASECURITY INTERESTS; ASSIGNMENT; COMMINGLING;


DEFAULT. (a)AACustomer rate relief property does not constitute an


account or general intangible under Section 9.106, Business &


Commerce Code.AAThe creation, granting, perfection, and


enforcement of liens and security interests in customer rate relief


property that secures customer rate relief bonds are governed by


Chapter 1208, Government Code.


(b)AAThe priority of a lien and security interest perfected


under this section is not impaired by any later adjustment of


customer rate relief charges under a mechanism adopted under


Section 104.370 or by the commingling of funds arising from


customer rate relief charges with other funds.AAAny other security
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interest that may apply to those funds is terminated when the funds


are transferred to a segregated account for the issuing financing


entity or a financing party.AAIf customer rate relief property has


been transferred to a trustee or another pledgee of the issuing


financing entity, any proceeds of that property must be held in


trust for the financing party.


(c)AAIf a default or termination occurs under the customer


rate relief bonds, a district court of Travis County, on


application by or on behalf of the financing parties, shall order


the sequestration and payment to the financing parties of revenue


arising from the customer rate relief charges.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.372.AABOND PROCEEDS IN TRUST. (a)AAThe issuing


financing entity may deposit proceeds of customer rate relief bonds


issued by the issuing financing entity under this subchapter with a


trustee selected by the issuing financing entity or the proceeds


may be held by the comptroller in a dedicated trust fund outside the


state treasury in the custody of the comptroller.


(b)AABond proceeds, net of the financing costs and reserves


described by Subdivisions (2) and (3), including investment income,


must be held in trust for the exclusive benefit of the railroad


commission ’s policy of reimbursing gas utility costs and applied in


accordance with the financing order.AAThe issuing financing entity


shall deliver the net proceeds, as provided in the applicable


financing order, to:


(1)AAreimburse each gas utility the regulatory asset


amount determined to be reasonable for that gas utility in the


financing order;


(2)AApay the financing costs of issuing the bonds; and


(3)AAprovide bond reserves or fund any capitalized


interest, as applicable.


(c)AAOn full payment of the customer rate relief bonds and


any related financing costs, any customer rate relief charges or


other amounts held as security for the bonds shall be used to


provide credits to gas utility customers as provided in the
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financing order.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.373.AAREPAYMENT OF CUSTOMER RATE RELIEF BONDS.


(a)AAAs long as any customer rate relief bonds or related financing


costs remain outstanding, uniform monthly volumetric customer rate


relief charges must be paid by all current and future customers that


receive service from a gas utility for which a regulatory asset


determination has been made under Section 104.365.AAA gas utility


and its successors, assignees, or replacements shall continue to


bill and collect customer rate relief charges from the gas


utility’s current and future customers until all customer rate


relief bonds and financing costs are paid in full.


(b)AAThe authority shall report to the railroad commission


the amount of the outstanding customer rate relief bonds issued by


the issuing financing entity under this subchapter and the


estimated amount of annual bond administrative expenses.


(c)AAAll revenue collected from the customer rate relief


charges shall be remitted promptly by the applicable servicers to


the issuing financing entity or the bond trustee for the customer


rate relief bonds to pay bond obligations and ongoing financing


costs, including bond administrative expenses, to ensure timely


payment of bond obligations and financing costs.


(d)AACustomer rate relief property, including customer rate


relief charges, may be applied only as provided by this subchapter.


(e)AABond obligations are payable only from sources provided


for payment by this subchapter.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.374.AAPLEDGE OF STATE. (a)AACustomer rate relief


bonds issued under this subchapter and any related ancillary


agreements or credit agreements are not a debt or pledge of the


faith and credit of this state or a state agency or political


subdivision of this state.AAA customer rate relief bond, ancillary


agreement, or credit agreement is payable solely from customer rate
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relief charges as provided by this subchapter.


(b)AANotwithstanding Subsection (a), this state, including


the railroad commission and the authority, pledges for the benefit


and protection of the financing parties and the gas utility that


this state will not take or permit any action that would impair the


value of customer rate relief property, or, except as permitted by


Section 104.370, reduce, alter, or impair the customer rate relief


charges to be imposed, collected, and remitted to financing parties


until the principal, interest and premium, and contracts to be


performed in connection with the related customer rate relief bonds


and financing costs have been paid and performed in full.AAEach


issuing financing entity shall include this pledge in any


documentation relating to customer rate relief bonds.


(c)AABefore the date that is two years and one day after the


date that an issuing financing entity no longer has any payment


obligation with respect to customer rate relief bonds, the issuing


financing entity may not wind up or dissolve the financing entity’s


operations, may not file a voluntary petition under federal


bankruptcy law, and neither the board of the issuing financing


entity nor any public official nor any organization, entity, or


other person may authorize the issuing financing entity to be or to


become a debtor under federal bankruptcy law during that


period.AAThe state covenants that it will not limit or alter the


denial of authority under this subsection, and the provisions of


this subsection are hereby made a part of the contractual


obligation that is subject to the state pledge made in this section.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.375.AATAX EXEMPTION. (a)AAThe sale or purchase of


or revenue derived from services performed in the issuance or


transfer of customer rate relief bonds issued under this subchapter


is exempt from taxation by this state or a political subdivision of


this state.


(b)AAA gas utility’s receipt of customer rate relief charges


is exempt from state and local sales and use taxes and utility gross


receipts taxes and assessments, and is excluded from revenue for
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purposes of franchise tax under Section 171.1011, Tax Code.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.376.AARECOVERABLE TAX EXPENSE.AAA tax obligation of


the gas utility arising from receipt of customer rate relief bond


proceeds or from the collection or remittance of customer rate


relief charges is an allowable expense under Section 104.055.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.377.AAISSUING FINANCING ENTITY OR FINANCING PARTY


NOT PUBLIC UTILITY.AAAn issuing financing entity or financing party


may not be considered to be a public utility or person providing


natural gas service solely by virtue of the transactions described


by this subchapter.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.378.AANO PERSONAL LIABILITY.AAA commissioner of the


railroad commission, a railroad commission employee, a member of


the board of directors of the authority, an employee of the


authority, or a director, officer, or employee of any issuing


financing entity is not personally liable for a result of an


exercise of a duty or responsibility established under this


subchapter.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


Sec. 104.380.AASEVERABILITY.AAAfter the date customer rate


relief bonds are issued under this subchapter, if any provision in


this title or portion of this title or related provisions in Title


9, Government Code, are held to be invalid or are invalidated,


superseded, replaced, repealed, or expire for any reason, that


occurrence does not affect the validity or continuation of this


subchapter or any other provision of this title or related


provisions in Title 9, Government Code, that are relevant to the
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issuance, administration, payment, retirement, or refunding of


customer rate relief bonds or to any actions of a gas utility, its


successors, an assignee, a collection agent, or a financing party,


which shall remain in full force and effect.


Added by Acts 2021, 87th Leg., R.S., Ch. 805 (H.B. 1520), Sec. 5,


eff. June 16, 2021.


SUBCHAPTER J. NATURAL GAS ENERGY CONSERVATION PROGRAMS


Sec. 104.401.AADEFINITIONS.AAIn this subchapter:


(1)AA"Energy conservation program" means a program that


promotes energy conservation or energy efficiency.


(2)AA"Local distribution company" means a gas utility


that operates a retail gas distribution system.


Added by Acts 2023, 88th Leg., R.S., Ch. 710 (H.B. 2263), Sec. 1,


eff. June 12, 2023.


Sec. 104.402.AAENERGY CONSERVATION PROGRAM AUTHORITY.


(a)AAA local distribution company may offer to customers and


prospective customers and provide to customers an energy


conservation program in the manner provided by this subchapter.


(b)AAThe railroad commission has exclusive original


jurisdiction over energy conservation programs implemented by


local distribution companies.


(c)AAA political subdivision served by a local distribution


company that implements an energy conservation program approved by


the railroad commission under this subchapter may not limit,


restrict, or otherwise prevent an eligible customer from


participating in the energy conservation program based on the type


or source of energy delivered to the customer.


Added by Acts 2023, 88th Leg., R.S., Ch. 710 (H.B. 2263), Sec. 1,


eff. June 12, 2023.


Sec. 104.403.AAENERGY CONSERVATION PROGRAM COST RECOVERY.


(a)AAA local distribution company may recover costs of energy


conservation programs implemented under this subchapter if


approved by the railroad commission in the manner provided by this
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subchapter. A local distribution company seeking to recover the


costs must apply to the railroad commission before beginning


recovery of the costs and at least once every three years after the


date the company first applies for the cost recovery.


(b)AAIf the railroad commission approves the local


distribution company ’s application or approves the application


with modifications, the company may recover costs prudently


incurred to implement the energy conservation programs, including


costs incurred to design, market, implement, administer, and


deliver an energy conservation program.


(c)AAIf the local distribution company provides an earnings


monitoring report for the preceding calendar year demonstrating


that the company did not earn above the rate of return established


in the latest effective rates approved by the railroad commission


for the company, the railroad commission may allow the company to


recover an amount equal to the reduction in the company ’s marginal


revenues due to lower sales or demand resulting from the energy


conservation program.


(d)AAThe railroad commission by rule shall require a local


distribution company that implements an energy conservation


program under this subchapter to submit to the railroad commission


an annual report on:


(1)AAthe performance of the company’s energy


conservation programs for the preceding year; and


(2)AAthe company’s planned energy conservation programs


for the upcoming year.


(e)AAAn application for cost recovery under Subsection (a)


must include:


(1)AAa summary of and objectives for the local


distribution company ’s energy conservation programs;


(2)AAa description of each program;


(3)AAa proposed budget for each program;


(4)AAthe projected consumption reduction or cost


savings for each program; and


(5)AAany public input compiled by the local


distribution company on the proposed programs as required by the


railroad commission.
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(f)AAThe railroad commission by rule may:


(1)AAdetermine a cost recovery mechanism for timely


recovery of costs described by Subsection (a); and


(2)AAensure that costs described by Subsection (a) are


allocated to the customer classes eligible for participation in the


energy conservation program.


(g)AAEnergy conservation programs proposed under this


section may be combined in a portfolio to provide incentives and


services to encourage energy conservation. The portfolio:


(1)AAmust be designed to overcome barriers to the


adoption of energy-efficient equipment, technologies, and


processes and be designed to change customer behavior as necessary;


and


(2)AAmay include measures such as:


(A)AAdirect financial incentives;


(B)AAtechnical assistance and information,


including building energy performance analyses performed by the


local distribution company or a third party approved by the


company;


(C)AAdiscounts or rebates for products; and


(D)AAweatherization for low-income customers.


(h)AAA proceeding filed under this section is not a


ratemaking proceeding for the purposes of Section 103.022.


(i)AAA local distribution company implementing an energy


conservation program under this subchapter shall reimburse the


railroad commission for the utility’s proportionate share of the


railroad commission’s costs related to administration of reviewing


and approving or denying cost recovery applications under this


subchapter.


Added by Acts 2023, 88th Leg., R.S., Ch. 710 (H.B. 2263), Sec. 1,


eff. June 12, 2023.
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ut.105.pdf


UTILITIES CODE


TITLE 3. GAS REGULATION


SUBTITLE A. GAS UTILITY REGULATORY ACT


CHAPTER 105. JUDICIAL REVIEW; ENFORCEMENT AND PENALTIES


SUBCHAPTER A. JUDICIAL REVIEW


Sec.A105.001.AARIGHT TO JUDICIAL REVIEW. (a) Any party to a


proceeding before the railroad commission is entitled to judicial


review under the substantial evidence rule.


(b)AAThe issue of confiscation is determined by a


preponderance of the evidence.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A105.002.AAJUDICIAL STAY OR SUSPENSION. While an appeal


of an order, ruling, or decision of a regulatory authority is


pending, the district court, court of appeals, or supreme court, as


appropriate, may stay or suspend all or part of the operation of the


order, ruling, or decision. In granting or refusing a stay or


suspension, the court shall act in accordance with the practice of a


court exercising equity jurisdiction.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. ENFORCEMENT AND PENALTIES


Sec.A105.021.AAACTION TO ENJOIN OR REQUIRE COMPLIANCE. (a)


The attorney general, on the request of the railroad commission,


shall apply in the name of the commission for an order under


Subsection (b) if the commission determines that a gas utility or


other person is:


(1)AAengaging in or about to engage in an act that


violates this subtitle or an order or rule of the commission entered


or adopted under this subtitle; or


(2)AAfailing to comply with the requirements of this


subtitle or a rule or order of the commission.


(b)AAA court, in an action under this section, may:


(1)AAprohibit the commencement or continuation of an
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act that violates this subtitle or an order or rule of the


commission entered or adopted under this subtitle; or


(2)AArequire compliance with a provision of this


subtitle or an order or rule of the commission.


(c)AAThe remedy under this section is in addition to any


other remedy provided under this subtitle.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A105.022.AACONTEMPT. The railroad commission may file


an action for contempt against a person who:


(1)AAfails to comply with a lawful order of the


commission;


(2)AAfails to comply with a subpoena or subpoena duces


tecum; or


(3)AArefuses to testify about a matter on which the


person may be lawfully interrogated.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A105.023.AACIVIL PENALTY AGAINST GAS UTILITY OR


AFFILIATE. (a) A gas utility or affiliate is subject to a civil


penalty if the gas utility or affiliate knowingly violates this


subtitle, fails to perform a duty imposed on it, or fails, neglects,


or refuses to obey an order, rule, direction, or requirement of the


railroad commission or a decree or judgment of a court.


(b)AAA civil penalty under this section shall be in an amount


of not less than $1,000 and not more than $5,000 for each violation.


(b-1)AANotwithstanding Subsection (b), a civil penalty under


this section shall be in an amount of not less than $1,000 and not


more than $1,000,000 for each violation of Section 104.258(c).


(c)AAA gas utility or affiliate commits a separate violation


each day it continues to violate Subsection (a).


(d)AAThe attorney general shall file in the name of the


railroad commission a suit on the attorney general’s own initiative


or at the request of the commission to recover the civil penalty


under this section.


(e)AAThe railroad commission by rule shall establish a


classification system to be used by a court under this subchapter
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for violations of Section 104.258(c) that includes a range of


penalties that may be recovered for each class of violation based


on:


(1)AAthe seriousness of the violation, including:


(A)AAthe nature, circumstances, extent, and


gravity of a prohibited act; and


(B)AAthe hazard or potential hazard created to the


health, safety, or economic welfare of the public;


(2)AAthe history of previous violations;


(3)AAthe amount necessary to deter future violations;


(4)AAefforts to correct the violation; and


(5)AAany other matter that justice may require.


(f)AAThe classification system established under Subsection


(e) shall provide that a penalty in an amount that exceeds $5,000


may be recovered only if the violation is included in the highest


class of violations in the classification system.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 20, eff.


June 8, 2021.


Sec.A105.024.AAOFFENSE. (a) A person commits an offense if


the person knowingly violates this subtitle.


(b)AAAn offense under this section is a felony of the third


degree.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A105.025.AAPLACE FOR SUIT. A suit for an injunction or a


penalty under this subtitle may be brought in:


(1)AATravis County;


(2)AAa county in which the violation is alleged to have


occurred; or


(3)AAa county in which a defendant resides.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A105.026.AAPENALTIES CUMULATIVE. (a) A penalty that


accrues under this subtitle is cumulative of any other penalty.
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(b)AAA suit for the recovery of a penalty does not bar or


affect the recovery of any other penalty or bar a criminal


prosecution against any person, including a gas utility or officer,


director, agent, or employee of a gas utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A105.027.AADISPOSITION OF FINES AND PENALTIES. A fine or


penalty collected under this subtitle, other than a fine or penalty


collected in a criminal proceeding, shall be paid to the railroad


commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. COMPLAINTS


Sec.A105.051.AACOMPLAINT BY AFFECTED PERSON. An affected


person may complain to the regulatory authority in writing setting


forth an act or omission by a gas utility in violation or claimed


violation of a law that the regulatory authority has jurisdiction


to administer or of an order, ordinance, or rule of the regulatory


authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE A. PROVISIONS APPLICABLE TO ALL UTILITIES


CHAPTER 11. GENERAL PROVISIONS


Sec.A11.001.AASHORT TITLE. This title may be cited as the


Public Utility Regulatory Act.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A11.002.AAPURPOSE AND FINDINGS. (a) This title is


enacted to protect the public interest inherent in the rates and


services of public utilities. The purpose of this title is to


establish a comprehensive and adequate regulatory system for public


utilities to assure rates, operations, and services that are just


and reasonable to the consumers and to the utilities.


(b)AAPublic utilities traditionally are by definition


monopolies in the areas they serve. As a result, the normal forces


of competition that regulate prices in a free enterprise society do


not operate. Public agencies regulate utility rates, operations,


and services as a substitute for competition.


(c)AASignificant changes have occurred in the


telecommunications and electric power industries since the Public


Utility Regulatory Act was originally adopted. Changes in


technology and market structure have increased the need for minimum


standards of service quality, customer service, and fair business


practices to ensure high-quality service to customers and a healthy


marketplace where competition is permitted by law. It is the


purpose of this title to grant the Public Utility Commission of


Texas authority to make and enforce rules necessary to protect


customers of telecommunications and electric services consistent


with the public interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1579, Sec. 1, eff. Aug. 30, 1999.


Sec.A11.003.AADEFINITIONS. In this title:


(1)AA"Affected person" means:


(A)AAa public utility or electric cooperative


1







affected by an action of a regulatory authority;


(B)AAa person whose utility service or rates are


affected by a proceeding before a regulatory authority; or


(C)AAa person who:


(i)AAis a competitor of a public utility with


respect to a service performed by the utility; or


(ii)AAwants to enter into competition with a


public utility.


(2)AA"Affiliate" means:


(A)AAa person who directly or indirectly owns or


holds at least five percent of the voting securities of a public


utility;


(B)AAa person in a chain of successive ownership


of at least five percent of the voting securities of a public


utility;


(C)AAa corporation that has at least five percent


of its voting securities owned or controlled, directly or


indirectly, by a public utility;


(D)AAa corporation that has at least five percent


of its voting securities owned or controlled, directly or


indirectly, by:


(i)AAa person who directly or indirectly


owns or controls at least five percent of the voting securities of a


public utility; or


(ii)AAa person in a chain of successive


ownership of at least five percent of the voting securities of a


public utility;


(E)AAa person who is an officer or director of a


public utility or of a corporation in a chain of successive


ownership of at least five percent of the voting securities of a


public utility; or


(F)AAa person determined to be an affiliate under


Section 11.006.


(3)AA"Allocation" means the division among


municipalities or among municipalities and unincorporated areas of


the plant, revenues, expenses, taxes, and reserves of a utility


used to provide public utility service in a municipality or for a
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municipality and unincorporated areas.


(3-a)AA"Chilled water program" means:


(A)AAa program to produce chilled water at a


central plant and pipe that water to buildings for air


conditioning, including a district cooling system or chilled water


service; or


(B)AAany other program designed to used chilled


water to provide air conditioning, reduce peak electric demand, or


shift electric load.


(4)AA"Commission" means the Public Utility Commission


of Texas.


(5)AA"Commissioner" means a member of the Public


Utility Commission of Texas.


(6)AA"Cooperative corporation" means:


(A)AAan electric cooperative; or


(B)AAa telephone cooperative corporation


organized under Chapter 162 or a predecessor statute to Chapter 162


and operating under that chapter.


(7)AA"Corporation" means a domestic or foreign


corporation, joint-stock company, or association, and each lessee,


assignee, trustee, receiver, or other successor in interest of the


corporation, company, or association, that has any of the powers or


privileges of a corporation not possessed by an individual or


partnership. The term does not include a municipal corporation or


electric cooperative, except as expressly provided by this title.


(8)AA"Counsellor" means the public utility counsel.


(9)AA"Electric cooperative" means:


(A)AAa corporation organized under Chapter 161 or


a predecessor statute to Chapter 161 and operating under that


chapter; or


(B)AAa corporation organized as an electric


cooperative in a state other than Texas that has obtained a


certificate of authority to conduct affairs in the State of Texas.


(C)AADeleted by Acts 2003, 78th Leg., ch. 1327,


Sec. 1.


(10)AA"Facilities" means all of the plant and equipment


of a public utility, and includes the tangible and intangible
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property, without limitation, owned, operated, leased, licensed,


used, controlled, or supplied for, by, or in connection with the


business of the public utility.


(11)AA"Municipally owned utility" means a utility


owned, operated, and controlled by a municipality or by a nonprofit


corporation the directors of which are appointed by one or more


municipalities and includes any chilled water program operated by


the utility.


(12)AA"Office" means the Office of Public Utility


Counsel.


(13)AA"Order" means all or a part of a final disposition


by a regulatory authority in a matter other than rulemaking,


without regard to whether the disposition is affirmative or


negative or injunctive or declaratory. The term includes:


(A)AAthe issuance of a certificate of convenience


and necessity; and


(B)AAthe setting of a rate.


(14)AA"Person" includes an individual, a partnership of


two or more persons having a joint or common interest, a mutual or


cooperative association, and a corporation, but does not include an


electric cooperative.


(15)AA"Proceeding" means a hearing, investigation,


inquiry, or other procedure for finding facts or making a decision


under this title. The term includes a denial of relief or dismissal


of a complaint.


(16)AA"Rate" includes:


(A)AAany compensation, tariff, charge, fare,


toll, rental, or classification that is directly or indirectly


demanded, observed, charged, or collected by a public utility for a


service, product, or commodity described in the definition of


utility in Section 31.002 or 51.002; and


(B)AAa rule, practice, or contract affecting the


compensation, tariff, charge, fare, toll, rental, or


classification.


(17)AA"Ratemaking proceeding" means a proceeding in


which a rate is changed.


(18)AA"Regulatory authority" means either the
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commission or the governing body of a municipality, in accordance


with the context.


(19)AA"Service" has its broadest and most inclusive


meaning. The term includes any act performed, anything supplied,


and any facilities used or supplied by a public utility in the


performance of the utility’s duties under this title to its


patrons, employees, other public utilities, an electric


cooperative, and the public. The term also includes the


interchange of facilities between two or more public utilities.


The term does not include the printing, distribution, or sale of


advertising in a telephone directory.


(20)AA"Test year" means the most recent 12 months,


beginning on the first day of a calendar or fiscal year quarter, for


which operating data for a public utility are available.


(21)AA"Trade association" means a nonprofit,


cooperative, and voluntarily joined association of business or


professional persons who are employed by public utilities or


utility competitors to assist the public utility industry, a


utility competitor, or the industry ’s or competitor ’s employees in


dealing with mutual business or professional problems and in


promoting their common interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 1, eff. Sept. 1, 1999; Acts


2003, 78th Leg., ch. 1327, Sec. 1, eff. Sept. 1, 2003.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 277 (H.B. 3615), Sec. 2, eff.


September 1, 2021.


Sec.A11.004.AADEFINITION OF UTILITY. In Subtitle A, "public


utility" or "utility" means:


(1)AAan electric utility, as that term is defined by


Section 31.002; or


(2)AAa public utility or utility, as those terms are


defined by Section 51.002.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 11.0042.AADEFINITION OF AFFILIATE. (a) The term
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"person" or "corporation" as used in the definition of "affiliate"


provided by Section 11.003(2) does not include:


(1)AAa broker or dealer registered under the Securities


Exchange Act of 1934 (15 U.S.C. Section 78a et seq.), as amended;


(2)AAa bank or insurance company as defined under the


Securities Exchange Act of 1934 (15 U.S.C. Section 78a et seq.), as


amended;


(3)AAan investment adviser registered under state law


or the Investment Advisers Act of 1940 (15 U.S.C. Section 80b-1 et


seq.); or


(4)AAan investment company registered under the


Investment Company Act of 1940 (15 U.S.C. Section 80a-1 et seq.); or


(5)AAan employee benefit plan, pension fund, endowment


fund, or other similar entity that may, directly or indirectly,


own, hold, or control five percent or more of the voting securities


of a public utility or the parent corporation of a public utility if


the entity did not acquire the voting securities:


(A)AAfor the purpose of or with the effect of


changing or influencing the control of the issuer of the


securities; or


(B)AAin connection with or as a participant in any


transaction that changes or influences the control of the issuer of


the securities.


(b)AAFor the purpose of determining whether a person is an


affiliate under Section 11.006(a)(3), the term "person" does not


include an entity that may, directly or indirectly, own, hold, or


control the voting securities of a public utility or the parent


corporation of a public utility if the entity did not acquire the


voting securities:


(1)AAfor the purpose of or with the effect of changing


or influencing the control of the issuer of the securities; or


(2)AAin connection with or as a participant in any


transaction that changes or influences the control of the issuer of


the securities.


(c)AAA report filed by an entity described by Subsection


(a)(5) or (b) with the Securities and Exchange Commission is


conclusive evidence of the entity’s intent if the report confirms
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that the voting securities were not acquired:


(1)AAfor the purpose of or with the effect of changing


or influencing the control of the issuer of the securities; or


(2)AAin connection with or as a participant in any


transaction that changes or influences the control of the issuer of


the securities.


Added by Acts 2005, 79th Leg., Ch. 413 (S.B. 1668), Sec. 2, eff.


June 17, 2005.


Sec.A11.005.AAENTITY, COMPETITOR, OR SUPPLIER AFFECTED IN


MANNER OTHER THAN BY SETTING OF RATES. In this title, an entity,


including a utility competitor or utility supplier, is considered


to be affected in a manner other than by the setting of rates for


that class of customer if during a relevant calendar year the entity


provides fuel, utility-related goods, utility-related products, or


utility-related services to a regulated or unregulated provider of


telecommunications or electric services or to an affiliate in an


amount equal to the greater of $10,000 or 10 percent of the person’s


business.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A11.006.AAPERSON DETERMINED TO BE AFFILIATE. (a) The


commission may determine that a person is an affiliate for purposes


of this title if the commission after notice and hearing finds that


the person:


(1)AAactually exercises substantial influence or


control over the policies and actions of a public utility;


(2)AAis a person over which a public utility exercises


the control described by Subdivision (1);


(3)AAis under common control with a public utility; or


(4)AAtogether with one or more persons with whom the


person is related by ownership or blood relationship, or by action


in concert, actually exercises substantial influence over the


policies and actions of a public utility even though neither person


may qualify as an affiliate individually.


(b)AAFor purposes of Subsection (a)(3), "common control with


a public utility" means the direct or indirect possession of the
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power to direct or cause the direction of the management and


policies of another, without regard to whether that power is


established through ownership or voting of securities or by any


other direct or indirect means.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A11.007.AAADMINISTRATIVE PROCEDURE. (a) Chapter 2001,


Government Code, applies to a proceeding under this title except to


the extent inconsistent with this title.


(b)AAA communication of a member or employee of the


commission with any person, including a party or a party’s


representative, is governed by Section 2001.061, Government Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A11.008.AALIBERAL CONSTRUCTION. This title shall be


construed liberally to promote the effectiveness and efficiency of


regulation of public utilities to the extent that this construction


preserves the validity of this title and its provisions.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A11.009.AACONSTRUCTION WITH FEDERAL AUTHORITY. This


title shall be construed to apply so as not to conflict with any


authority of the United States.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE A. PROVISIONS APPLICABLE TO ALL UTILITIES


CHAPTER 12. ORGANIZATION OF COMMISSION


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A12.001.AAPUBLIC UTILITY COMMISSION OF TEXAS. The


Public Utility Commission of Texas exercises the jurisdiction and


powers conferred by this title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.002.AAOFFICE. (a) The principal office of the


commission is in Austin.


(b)AAThe office shall be open daily during usual business


hours. The office is not required to be open on Saturday, Sunday,


or a legal holiday.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.003.AASEAL. (a) The commission has a seal bearing


the inscription: "Public Utility Commission of Texas."


(b)AAThe seal shall be affixed to each record and to an


authentication of a copy of a record. The commission may require


the seal to be affixed to other instruments.


(c)AAA court of this state shall take judicial notice of the


seal.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.004.AAREPRESENTATION BY THE ATTORNEY GENERAL. The


attorney general shall represent the commission in a matter before


a state court, a court of the United States, or a federal public


utility regulatory commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 12.005.AAAPPLICATION OF SUNSET ACT.AAThe Public Utility


Commission of Texas is subject to Chapter 325, Government Code


(Texas Sunset Act).AAUnless continued in existence as provided by
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that chapter or by Chapter 39, the commission is abolished


September 1, 2029.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 2, eff. Sept. 1, 1999; Acts


1999, 76th Leg., ch. 1212, Sec. 1, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 1, eff.


September 1, 2005.


Acts 2011, 82nd Leg., R.S., Ch. 1232 (S.B. 652), Sec.


1.08(a), eff. June 17, 2011.


Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.01,


eff. September 1, 2013.


Acts 2019, 86th Leg., R.S., Ch. 596 (S.B. 619), Sec. 3.07,


eff. June 10, 2019.


Acts 2021, 87th Leg., R.S., Ch. 850 (S.B. 713), Sec. 1.06,


eff. June 16, 2021.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 1, eff.


September 1, 2023.


SUBCHAPTER B. COMMISSION APPOINTMENT AND FUNCTIONS


Sec.A12.051.AAAPPOINTMENT; TERM. (a)AAThe commission is


composed of five commissioners appointed by the governor with the


advice and consent of the senate.


(b)AAAn appointment to the commission shall be made without


regard to the race, color, disability, sex, religion, age, or


national origin of the appointee.


(c)AACommissioners serve staggered, six-year terms.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 1052 (S.B. 2154), Sec. 1, eff.


June 18, 2021.


Sec.A12.052.AAPRESIDING OFFICER. (a) The governor shall


designate a commissioner as the presiding officer.


(b)AAThe presiding officer serves in that capacity at the


pleasure of the governor.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 12.0521.AAPRESIDING OFFICER QUALIFICATIONS.AAThe


commissioner designated as the presiding officer must be a resident


of this state.


Added by Acts 2021, 87th Leg., R.S., Ch. 425 (S.B. 2), Sec. 1, eff.


June 8, 2021.


Sec. 12.053.AAMEMBERSHIP QUALIFICATIONS. (a)AATo be


eligible for appointment, a commissioner must:


(1)AAbe a qualified voter;


(2)AAbe a citizen of the United States;


(3)AAbe a resident of this state;


(4)AAbe a competent and experienced administrator; and


(5)AAhave at least five years of experience:


(A)AAin the administration of business or


government; or


(B)AAas a practicing attorney, certified public


accountant, or professional engineer.


(a-1)AAAt least two commissioners must be well informed and


qualified in the field of public utilities and utility regulation.


(b)AAA person is not eligible for appointment as a


commissioner if the person:


(1)AAat any time during the one year preceding


appointment:


(A)AApersonally served as an officer, director,


owner, employee, partner, or legal representative of a public


utility regulated by the commission or of an affiliate or direct


competitor of a public utility regulated by the commission;


(B)AAowned or controlled, directly or indirectly,


more than a 10 percent interest in a public utility regulated by the


commission or in an affiliate or direct competitor of a public


utility regulated by the commission; or


(C)AAserved as an executive officer listed under


Section 1, Article IV, Texas Constitution, other than the secretary


of state, or a member of the legislature; or


(2)AAis not qualified to serve under Section 12.151,
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12.152, or 12.153.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.02,


eff. September 1, 2013.


Acts 2021, 87th Leg., R.S., Ch. 1052 (S.B. 2154), Sec. 2, eff.


June 18, 2021.


Sec.A12.054.AAREMOVAL OF COMMISSIONER. (a) It is a ground


for removal from the commission if a commissioner:


(1)AAdoes not have at the time of appointment or


maintain during service on the commission the qualifications


required by Section 12.053;


(2)AAviolates a prohibition provided by Section 12.053


or by Subchapter D;


(3)AAcannot discharge the commissioner’s duties for a


substantial part of the term for which the commissioner is


appointed because of illness or disability; or


(4)AAis absent from more than half of the regularly


scheduled commission meetings that the commissioner is eligible to


attend during a calendar year unless the absence is excused by


majority vote of the commission.


(b)AAThe validity of an action of the commission is not


affected by the fact that the action is taken when a ground for


removal of a commissioner exists.


(c)AAIf the executive director has knowledge that a potential


ground for removal exists, the executive director shall notify the


presiding officer of the commission of the potential ground. The


presiding officer shall then notify the governor and the attorney


general that a potential ground for removal exists. If the


potential ground for removal involves the presiding officer, the


executive director shall notify the next highest officer of the


commission, who shall notify the governor and the attorney general


that a potential ground for removal exists.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.055.AAPROHIBITION ON SEEKING ANOTHER OFFICE. A
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person may not seek nomination or election to another civil office


of this state or of the United States while serving as a


commissioner. If a commissioner files for nomination or election


to another civil office of this state or of the United States, the


person’s office as commissioner immediately becomes vacant, and the


governor shall appoint a successor.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.056.AAEFFECT OF VACANCY. A vacancy or


disqualification does not prevent the remaining commissioner or


commissioners from exercising the powers of the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.057.AACOMPENSATION. The annual salary of the


commissioners is determined by the legislature.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.058.AAMEETINGS. The commission shall hold meetings


at its office and at other convenient places in this state as


expedient and necessary for the proper performance of the


commission ’s duties.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 12.059.AATRAINING PROGRAM FOR COMMISSIONERS. (a)AAA


person who is appointed to and qualifies for office as a member of


the commission may not vote, deliberate, or be counted as a member


in attendance at a meeting of the commission until the person


completes a training program that complies with this section.


(b)AAThe training program must provide the person with


information regarding:


(1)AAthe law governing commission operations;


(2)AAthe programs, functions, rules, and budget of the


commission;


(3)AAthe scope of and limitations on the rulemaking


authority of the commission;


(4)AAthe results of the most recent formal audit of the


commission;
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(5)AAthe requirements of:


(A)AAlaws relating to open meetings, public


information, administrative procedure, and disclosing conflicts of


interest; and


(B)AAother laws applicable to members of a state


policy-making body in performing their duties; and


(6)AA any applicable ethics policies adopted by the


commission or the Texas Ethics Commission.


(c)AAA person appointed to the commission is entitled to


reimbursement, as provided by the General Appropriations Act, for


the travel expenses incurred in attending the training program


regardless of whether the attendance at the program occurs before


or after the person qualifies for office.


(d)AAThe executive director of the commission shall create a


training manual that includes the information required by


Subsection (b). The executive director shall distribute a copy of


the training manual annually to each member of the commission. Each


member of the commission shall sign and submit to the executive


director a statement acknowledging that the member received and has


reviewed the training manual.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 2, eff.


September 1, 2005.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 2, eff.


September 1, 2023.


Sec. 12.060.AAFORMER COMMISSIONER: LOBBYING RESTRICTED.AAA


former member of the commission may not, before the first


anniversary of the date the member ceases to be a member of the


commission, engage in an activity before the commission that


requires registration under Chapter 305, Government Code.


Added by Acts 2021, 87th Leg., R.S., Ch. 1052 (S.B. 2154), Sec. 3,


eff. June 18, 2021.


SUBCHAPTER C. COMMISSION PERSONNEL
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Sec.A12.101.AACOMMISSION EMPLOYEES. The commission shall


employ:


(1)AAan executive director; and


(2)AAofficers and other employees the commission


considers necessary to administer this title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 3, eff. Sept. 1, 1999.


Sec. 12.102.AADUTIES OF EMPLOYEES. The commission shall


develop and implement policies that clearly separate the


policymaking responsibilities of the commission and the management


responsibilities of the commission employees.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 3, eff.


September 1, 2005.


Sec.A12.103.AADUTIES OF EXECUTIVE DIRECTOR. The executive


director is responsible for the daily operations of the commission


and shall coordinate the activities of commission employees.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.105.AACAREER LADDER PROGRAM; PERFORMANCE


EVALUATIONS; MERIT PAY. (a) The executive director or the


executive director’s designee shall develop an intra-agency career


ladder program that addresses opportunities for mobility and


advancement for commission employees. The program shall require


intra-agency posting of each position concurrently with any public


posting.


(b)AAThe executive director or the executive director’s


designee shall develop a system of annual performance evaluations


that are based on documented employee performance. Merit pay for


commission employees must be based on the system established under


this subsection.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.106.AAEQUAL EMPLOYMENT OPPORTUNITY POLICY
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STATEMENT. (a) The executive director or the executive director’s


designee shall prepare and maintain a written policy statement to


ensure implementation of a program of equal employment opportunity


under which all personnel transactions are made without regard to


race, color, disability, sex, religion, age, or national origin.


(b)AAThe policy statement under Subsection (a) must include:


(1)AApersonnel policies, including policies related to


recruitment, evaluation, selection, appointment, training, and


promotion of personnel, that are in compliance with the


requirements of Chapter 21, Labor Code;


(2)AAa comprehensive analysis of the commission


workforce that meets federal and state guidelines;


(3)AAprocedures by which a determination can be made


about the extent of underuse in the commission workforce of all


persons for whom federal or state guidelines encourage a more


equitable balance; and


(4)AAreasonable methods to appropriately address the


underuse.


(c)AAA policy statement prepared under Subsection (b) must:


(1)AAcover an annual period;


(2)AAbe updated at least annually;


(3)AAbe reviewed by the Commission on Human Rights for


compliance with Subsection (b)(1); and


(4)AAbe filed with the governor’s office.


(d)AAThe governor ’s office shall deliver a biennial report to


the legislature based on the information received under Subsection


(c). The report may be made separately or as a part of other


biennial reports to the legislature.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 12.107.AACRIMINAL HISTORY CHECKS FOR CERTAIN


EMPLOYEES.AABefore hiring a person as an employee, the commission


may obtain from the Department of Public Safety or a private vendor


all criminal history record information relating to the prospective


employee.


Added by Acts 2023, 88th Leg., R.S., Ch. 154 (S.B. 1112), Sec. 2,


eff. September 1, 2023.
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SUBCHAPTER D. PROHIBITED RELATIONSHIPS AND ACTIVITIES


Sec.A12.151.AAREGISTERED LOBBYIST. A person required to


register as a lobbyist under Chapter 305, Government Code, because


of the person’s activities for compensation on behalf of a


profession related to the operation of the commission may not serve


as a commissioner.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 4, eff. Sept. 1, 1999.


Sec.A12.152.AACONFLICT OF INTEREST. (a)AAA person is not


eligible for appointment as a commissioner or executive director of


the commission if:


(1)AAthe person serves on the board of directors of a


company that supplies fuel, utility-related services, or


utility-related products to regulated or unregulated electric or


telecommunications utilities; or


(2)AAthe person or the person’s spouse:


(A)AAis employed by or participates in the


management of a business entity or other organization that is


regulated by or receives funds from the commission;


(B)AAdirectly or indirectly owns or controls more


than a 10 percent interest in:


(i)AAa business entity or other organization


that is regulated by or receives funds from the commission; or


(ii)AAa utility competitor, utility


supplier, or other entity affected by a commission decision in a


manner other than by the setting of rates for that class of


customer;


(C)AAuses or receives a substantial amount of


tangible goods, services, or funds from the commission, other than


compensation or reimbursement authorized by law for commission


membership, attendance, or expenses; or


(D)AAnotwithstanding Paragraph (B), has an


interest in a mutual fund or retirement fund in which more than 10


percent of the fund’s holdings at the time of appointment is in a
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single utility, utility competitor, or utility supplier in this


state and the person does not disclose this information to the


governor, senate, commission, or other entity, as appropriate.


(b)AAA person otherwise ineligible because of Subsection


(a)(2)(B) may be appointed to the commission and serve as a


commissioner or may be employed as executive director if the


person:


(1)AAnotifies the attorney general and commission that


the person is ineligible because of Subsection (a)(2)(B); and


(2)AAdivests the person or the person’s spouse of the


ownership or control:


(A)AAbefore beginning service or employment; or


(B)AAif the person is already serving or employed,


within a reasonable time.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 4, eff. Sept. 1, 1999.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.03,


eff. September 1, 2013.


Sec. 12.153.AARELATIONSHIP WITH TRADE ASSOCIATION. A person


may not serve as a commissioner or be a commission employee who is


employed in a "bona fide executive, administrative, or professional


capacity," as that phrase is used for purposes of establishing an


exemption to the overtime provisions of the federal Fair Labor


Standards Act of 1938 (29 U.S.C. Section 201 et seq.), if the person


is:


(1)AAan officer, employee, or paid consultant of a


trade association; or


(2)AAthe spouse of an officer, manager, or paid


consultant of a trade association.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 4, eff.


September 1, 2005.


Sec.A12.154.AAPROHIBITED ACTIVITIES.
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(a)AADuring the period of service with the commission, a


commissioner or commission employee may not:


(1)AAhave a pecuniary interest, including an interest


as an officer, director, partner, owner, employee, attorney, or


consultant, in:


(A)AAa public utility or affiliate; or


(B)AAa person a significant portion of whose


business consists of furnishing goods or services to public


utilities or affiliates; or


(2)AAaccept a gift, gratuity, or entertainment from:


(A)AAa public utility, affiliate, or direct


competitor of a public utility;


(B)AAa person a significant portion of whose


business consists of furnishing goods or services to public


utilities, affiliates, or direct competitors of public utilities;


or


(C)AAan agent, representative, attorney,


employee, officer, owner, director, or partner of a person


described by Paragraph (A) or (B).


(b)AAA commissioner or a commission employee may not directly


or indirectly solicit, request from, or suggest or recommend to a


public utility or an agent, representative, attorney, employee,


officer, owner, director, or partner of a public utility the


appointment to a position or the employment of a person by the


public utility or affiliate.


(c)AAA person may not give or offer to give a gift, gratuity,


employment, or entertainment to a commissioner or commission


employee if that person is:


(1)AAa public utility, affiliate, or direct competitor


of a public utility;


(2)AAa person who furnishes goods or services to a


public utility, affiliate, or direct competitor of a public


utility; or


(3)AAan agent, representative, attorney, employee,


officer, owner, director, or partner of a person described by


Subdivision (1) or (2).


(d)AAA public utility, affiliate, or direct competitor of a
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public utility or a person furnishing goods or services to a public


utility, affiliate, or direct competitor of a public utility may


not aid, abet, or participate with a commissioner, commission


employee, or former commission employee in conduct that violates


Subsection (a)(3) or (c).


(e)AASubsection (a)(1) does not apply to an interest in a


nonprofit group or association, other than a trade association,


that is solely supported by gratuitous contributions of money,


property, or services.


(f)AAIt is not a violation of this section if a commissioner


or commission employee, on becoming the owner of stocks, bonds, or


another pecuniary interest in a public utility, affiliate, or


direct competitor of a public utility otherwise than voluntarily,


informs the commission and the attorney general of the ownership


and divests the ownership or interest within a reasonable time.


(g)AAIt is not a violation of this section if a pecuniary


interest is held indirectly by ownership of an interest in a


retirement system, institution, or fund that in the normal course


of business invests in diverse securities independently of the


control of the commissioner or commission employee.


(h)AAThis section does not apply to a contract for a public


utility product or service or equipment for use of a public utility


product when a commissioner or commission employee is acting as a


consumer.


(i)AAIn this section, a "pecuniary interest" includes


income, compensation, and payment of any kind, in addition to an


ownership interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.04,


eff. September 1, 2013.


Sec.A12.155.AAPROHIBITION ON EMPLOYMENT OR REPRESENTATION.


(a) A commissioner, a commission employee, or an employee of the


State Office of Administrative Hearings involved in hearing utility


cases may not:


(1)AAbe employed by a public utility that was in the
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scope of the commissioner’s or employee’s official responsibility


while the commissioner or employee was associated with the


commission or the State Office of Administrative Hearings; or


(2)AArepresent a person before the commission or State


Office of Administrative Hearings or a court in a matter:


(A)AAin which the commissioner or employee was


personally involved while associated with the commission or State


Office of Administrative Hearings; or


(B)AAthat was within the commissioner’s or


employee’s official responsibility while the commissioner or


employee was associated with the commission or State Office of


Administrative Hearings.


(b)AAThe prohibition of Subsection (a)(1) applies until the:


(1)AAsecond anniversary of the date the commissioner


ceases to serve as a commissioner; and


(2)AAfirst anniversary of the date the employee’s


employment with the commission or State Office of Administrative


Hearings ceases.


(c)AAThe prohibition of Subsection (a)(2) applies while a


commissioner, commission employee, or employee of the State Office


of Administrative Hearings involved in hearing utility cases is


associated with the commission or State Office of Administrative


Hearings and at any time after.


(d)AAA commissioner may not be employed by an independent


organization certified under Section 39.151.AAThe prohibition


under this subsection applies until the second anniversary of the


date the commissioner ceases to serve as a commissioner.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.05,


eff. September 1, 2013.


Sec.A12.156.AAQUALIFICATIONS AND STANDARDS OF CONDUCT


INFORMATION. The executive director or the executive director’s


designee shall provide to commissioners and commission employees as


often as necessary information regarding their:


(1)AAqualifications for office or employment under this
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title; and


(2)AAresponsibilities under applicable laws relating


to standards of conduct for state officers and employees.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. PUBLIC INTEREST INFORMATION AND REPORTS


Sec.A12.201.AAPUBLIC INTEREST INFORMATION. (a) The


commission shall prepare information of public interest describing


the functions of the commission and the commission ’s procedures by


which a complaint is filed with and resolved by the commission. The


commission shall make the information available to the public and


appropriate state agencies.


(b)AAThe commission by rule shall establish methods by which


consumers and service recipients are notified of the name, mailing


address, and telephone number of the commission for the purpose of


directing complaints to the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.202.AAPUBLIC PARTICIPATION. (a) The commission


shall develop and implement policies that provide the public with a


reasonable opportunity to appear before the commission and to speak


on any issue under the jurisdiction of the commission.


(a-1)AAThe policies adopted under this section must require


the agenda for each regular commission meeting to include public


testimony as a meeting agenda item and allow members of the public


to comment on:


(1)AAeach meeting agenda item unrelated to a contested


case; and


(2)AAother matters under the commission ’s jurisdiction.


(a-2)AAThe commission may prohibit public comment at a


regular commission meeting on a meeting agenda item related to a


contested case.


(b)AAThe commission shall comply with federal and state laws


related to program and facility accessibility.


(c)AAThe commission shall prepare and maintain a written plan


that describes how a person who does not speak English may be
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provided reasonable access to the commission ’s programs and


services.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 3, eff.


September 1, 2023.


Sec. 12.203.AABIENNIAL REPORT. (a)AANot later than January


15 of each odd-numbered year, the commission shall prepare a


written report that includes:


(1)AAsuggestions regarding modification and


improvement of the commission ’s statutory authority and for the


improvement of utility regulation in general, including the


regulation of water and sewer service under Chapter 13, Water Code,


that the commission considers appropriate for protecting and


furthering the interest of the public;


(2)AAa report on the scope of competition in the


electric and telecommunications markets that includes:


(A)AAan assessment of:


(i)AAthe effect of competition and industry


restructuring on customers in both competitive and noncompetitive


electric markets; and


(ii)AAthe effect of competition on the rates


and availability of electric services for residential and small


commercial customers;


(B)AAan assessment of the effect of competition


on:


(i)AAcustomers in both competitive and


noncompetitive telecommunications markets, with a specific focus


on rural markets; and


(ii)AAthe rates and availability of


telecommunications services for residential and business


customers, including any effects on universal service; and


(C)AAa summary of commission action over the


preceding two years that reflects changes in the scope of


competition in regulated electric and telecommunications markets;


and
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(3)AArecommendations for legislation that the


commission determines appropriate to promote the public interest in


the context of partially competitive electric and


telecommunications markets.


(b)AAA telecommunications utility, as defined by Section


51.002, shall cooperate with the commission as necessary for the


commission to satisfy the requirements of this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 1312 (S.B. 59), Sec. 94, eff.


September 1, 2013.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 4, eff.


September 1, 2023.


Sec. 12.204.AAINTERNET FOR HEARINGS AND MEETINGS. The


commission shall make publicly accessible without charge live


Internet video of all public hearings and meetings the commission


holds for viewing from the Internet website found at


http://www.puc.state.tx.us.AAThe commission may recover the costs


of administering this section by imposing an assessment against a:


(1)AApublic utility;


(2)AAcorporation described by Section 32.053;


(3)AAretail electric provider that serves more than


250,000 customers; or


(4)AApower generation company that owns more than 5,000


megawatts of installed capacity in this state.


Added by Acts 2009, 81st Leg., R.S., Ch. 400 (H.B. 1783), Sec. 1,


eff. September 1, 2009.


Sec. 12.205.AASTRATEGIC COMMUNICATIONS PLAN.AAThe


commission shall:


(1)AAdevelop an agency-wide plan for:


(A)AAimproving the effectiveness of commission


communications with the public, market participants, and other


relevant audiences; and


(B)AAresponding to changing communications needs;


(2)AAinclude in the plan required by Subdivision (1)
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goals, objectives, and metrics to assess commission efforts; and


(3)AAupdate the plan required by Subdivision (1) at


least once every two years.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 5,


eff. September 1, 2023.


SUBCHAPTER F. HISTORICALLY UNDERUTILIZED BUSINESSES


Sec.A12.251.AADEFINITION. In this subchapter, "historically


underutilized business" has the meaning assigned by Section


481.101, Government Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.252.AACOMMISSION AUTHORITY. The commission, after


notice and hearing, may require each utility subject to regulation


under this title to make an effort to overcome the underuse of


historically underutilized businesses.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.253.AAREPORT REQUIRED. The commission shall require


each utility subject to regulation under this title to prepare and


submit to the commission a comprehensive annual report detailing


its use of historically underutilized businesses.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.254.AADISCRIMINATION PROHIBITED. The rules adopted


under this subchapter may not be used to discriminate against a


citizen on the basis of sex, race, color, creed, or national origin.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A12.255.AACAUSE OF ACTION NOT CREATED. This subchapter


does not create a public or private cause of action.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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ut.121.pdf


UTILITIES CODE


TITLE 3. GAS REGULATION


SUBTITLE B. REGULATION OF TRANSPORTATION AND USE


CHAPTER 121. GAS PIPELINES


SUBCHAPTER A. GAS UTILITY DEFINED


Sec.A121.001.AADEFINITION OF GAS UTILITY. (a) In this


chapter, "gas utility" means a person who owns, manages, operates,


leases, or controls in this state property or equipment or a


pipeline, plant, facility, franchise, license, or permit for a


business that:


(1)AAtransports, conveys, distributes, or delivers


natural gas:


(A)AAfor public use or service for compensation;


(B)AAfor sale to municipalities or persons engaged


in distributing or selling natural gas to the public, in a situation


described by Subdivision (3);


(C)AAfor sale or delivery to a person operating


under a franchise or contract with a political subdivision of this


state; or


(D)AAfor sale or delivery to the public for


domestic or other use;


(2)AAowns, operates, or manages a pipeline:


(A)AAthat is for transporting or carrying natural


gas, whether for public hire or not; and


(B)AAfor which the right-of-way has been or is


hereafter acquired by exercising the right of eminent domain; or


(3)AAproduces or purchases natural gas and transports


or causes the transportation of natural gas by a pipeline to or near


the limits of a municipality in which the gas is received and


distributed or sold to the public by another gas utility or by the


municipality in a situation in which the business is the only or


practically the only agency of supply of natural gas to the gas


utility or municipality.


(b)AAIn this subchapter, "person" means an individual,


company, limited liability company, or private corporation and


1







includes a lessee, trustee, or receiver of an individual, company,


limited liability company, or private corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 11, Sec. 2, eff. May 3, 1999.


Sec.A121.002.AAAFFILIATE OF GAS UTILITY EXCLUDED. A person


is not a gas utility solely because the person is an affiliate of a


gas utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.003.AAAGRICULTURAL SERVICE EXCLUDED. (a) The act


or acts of transporting, delivering, selling, or otherwise making


available natural gas for fuel, either directly or indirectly, to


an owner of an irrigation well, or the sale, transportation, or


delivery of natural gas for any other direct use in an agricultural


activity, does not make a person a gas utility or make the person


subject to the jurisdiction, control, and regulation of the


railroad commission as a gas utility.


(b)AAIn order for a person furnishing natural gas to qualify


for the exemption under Subsection (a), the person to whom the gas


was furnished under Subsection (a) shall use the gas exclusively to


pump water for farm and other agricultural purposes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.004.AATRANSPORTATION OF GAS SOLELY FOR INTERSTATE


COMMERCE EXCLUDED. Except as provided by Section 121.001(a)(2), a


person is not a gas utility if the person certifies to the railroad


commission that the person transports natural or synthetic gas, for


sale, for hire, or otherwise, solely in, or in the vicinity of, the


field or fields where the gas is produced, to another person for


transportation or sale in interstate commerce.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.005.AATRANSPORTATION OF GAS IN VICINITY OF PLACE OF


PRODUCTION EXCLUDED. (a) Except as provided by Section


121.001(a)(2), a person is not a gas utility if the person certifies


to the railroad commission that the person transports natural or
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synthetic gas, for sale, for hire, or otherwise, solely:


(1)AAin, or in the vicinity of, the field or fields


where the gas is produced to a gas processing plant or treating


facility;


(2)AAfrom the outlet of a gas processing plant or


treating facility described by Subdivision (1) to a person:


(A)AAat, or in the vicinity of, the plant or


treating facility; or


(B)AAdescribed by Subdivision (3) or Section


121.004; or


(3)AAto another person in, or in the vicinity of, the


field or fields where the gas is produced for transportation or sale


in intrastate commerce.


(b)AAA person is not a gas utility because the person


delivers or sells gas:


(1)AAfor lease use, compressor fuel, processing plant


fuel, or a similar use;


(2)AAunder a lease or right-of-way agreement;


(3)AAin, or in the vicinity of, the field where the gas


is produced; or


(4)AAat a processing plant outlet.


(c)AASubsection (b) does not exclude as a gas utility a


pipeline that:


(1)AAtransmits or distributes to end users of gas,


other than:


(A)AAthose described by Subsection (b); or


(B)AAa person who qualifies for the exemption


provided by Section 121.003; or


(2)AAmakes city-gate deliveries for local


distribution.


(d)AAThe railroad commission may review a certification made


by a person under Subsection (a).AAThe railroad commission shall


invite a person whose certification is being reviewed to an


informal meeting to resolve the person’s status under this


subsection. If the person’s status remains unresolved after the


informal meeting and there is sufficient reason to move forward,


the railroad commission shall provide notice and an opportunity for
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a hearing. After notice and an opportunity for a hearing, the


railroad commission may determine whether the person is eligible


for an exemption under this subsection.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 406 (H.B. 1883), Sec. 1, eff.


September 1, 2009.


Sec.A121.006.AAVEHICLE FUEL EXCLUDED. A person is not a gas


utility to the extent that the person:


(1)AAsells natural gas for use as vehicle fuel;


(2)AAsells natural gas to a person who later sells the


natural gas for use as vehicle fuel; or


(3)AAowns or operates equipment or facilities to sell


or transport the natural gas for ultimate use as vehicle fuel.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 121.007.AATRANSPORTATION OF GAS TO AND FROM LIQUEFIED


NATURAL GAS MARINE TERMINAL EXCLUDED. (a)AAA person who owns or


operates a natural gas pipeline, a liquefied natural gas pipeline,


or an underground storage facility is not a gas utility if the


person certifies to the railroad commission that the person uses


the pipeline or underground storage facility solely to deliver


natural gas or liquefied natural gas or the constituents of natural


gas or liquefied natural gas:


(1)AAto a liquefied natural gas marine terminal;


(2)AAfrom a liquefied natural gas marine terminal to


the owner of the gas or another person on behalf of the owner of the


gas;


(3)AAthat is acquired, liquefied, or sold by the person


as necessary for the operation or maintenance of its facility that


is excluded as a gas utility under this section; or


(4)AAthat has been stored for export.


(b)AAThis section does not confer the power of eminent domain


to a pipeline or underground storage facility excluded as a gas


utility under this section.


(c)AAThis section does not create an exception to the
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applicability of a pipeline safety requirement provided under this


chapter or a penalty for a violation of such a requirement.


Added by Acts 2007, 80th Leg., R.S., Ch. 709 (H.B. 2174), Sec. 2,


eff. June 15, 2007.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 406 (H.B. 1883), Sec. 2, eff.


September 1, 2009.


Acts 2009, 81st Leg., R.S., Ch. 556 (S.B. 1826), Sec. 1, eff.


September 1, 2009.


Acts 2013, 83rd Leg., R.S., Ch. 104 (S.B. 900), Sec. 5, eff.


September 1, 2013.


Sec. 121.008.AACERTAIN STORAGE FACILITIES OWNED BY ELECTRIC


COOPERATIVES EXCLUDED.AAAn electric cooperative, as that term is


defined by Section 11.003, or its subsidiary, that sells


electricity at wholesale is not a gas utility or subject to


regulation as a gas utility solely because it provides gas storage


services for hire if the gas storage facility is predominantly


operated to support the integration of renewable resources.AASuch a


gas storage facility may not have a working gas capacity of greater


than five billion cubic feet.


Added by Acts 2011, 82nd Leg., R.S., Ch. 4 (S.B. 312), Sec. 2, eff.


April 21, 2011.


SUBCHAPTER B. PUBLIC POLICY


Sec.A121.051.AAGAS UTILITY: PUBLIC INTEREST AND


JURISDICTION OF RAILROAD COMMISSION. (a) A gas utility, including


a business described by Section 121.001(a)(3), is affected with a


public interest.


(b)AAA business described by Section 121.001(a)(3) is a


virtual monopoly.


(c)AAA business described by Section 121.001(a)(3) and the


property of the business used in this state is subject to the


jurisdiction, control, and regulation of the railroad commission as


provided by this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A121.052.AAPIPELINES: MONOPOLIES SUBJECT TO RAILROAD


COMMISSION. (a) The operation of a pipeline for buying, selling,


transporting, producing, or otherwise dealing in natural gas is a


business which in its nature and according to the established


method of conducting the business is a monopoly.


(b)AAA business described by this section may not be


conducted unless the gas pipeline used in connection with the


business is subject to the jurisdiction conferred by this chapter


on the railroad commission.


(c)AAThe attorney general shall enforce this section by


injunction or other remedy.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. DUTIES OF GAS UTILITIES AND PIPELINES


Sec.A121.101.AAMAINTENANCE OF OFFICE AND RECORDS IN THIS


STATE. (a) A gas utility shall maintain an office in this state in


a county in which some part of the gas utility’s property is


located. The gas utility shall keep in this office all books,


accounts, papers, records, vouchers, and receipts that the railroad


commission requires.


(b)AAA book, account, paper, record, receipt, voucher, or


other item of information required by the railroad commission to be


kept in this state may not be removed from this state except as


prescribed by the railroad commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.102.AAOPERATOR’S REPORT. The railroad commission


may require a person or corporation that owns, controls, or


operates a pipeline subject to this chapter to make to the


commission a sworn report of any matter relating to the business of


the person or corporation that the commission determines to be


pertinent, including:


(1)AAthe total quantity of gas distributed by the


pipelines;


(2)AAthe total quantity of gas held in storage;
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(3)AAthe source of supply of gas;


(4)AAthe number of wells from which the person or


corporation draws its supply;


(5)AAthe amount of pipeline pressure maintained; and


(6)AAthe amount and character and description of the


equipment used.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.103.AADUTY TO SERVE CERTAIN USERS EXTINGUISHED.


(a) A gas utility that provides gas to a customer does not have an


obligation to serve the customer or to maintain the gas supply or


physical capacity to serve the customer if the customer:


(1)AAis a transportation, industrial, commercial, or


other similar large-volume contract customer;


(2)AAis an end-use customer of the gas utility;


(3)AAreduces or ceases the purchase of natural gas or


natural gas service from the gas utility; and


(4)AApurchases natural gas or natural gas service from


another supplier or purchases an alternate form of energy.


(b)AASubsection (a) does not apply to the extent that:


(1)AAthe customer continues to purchase natural gas or


natural gas service of any class from the gas utility; or


(2)AAthe gas utility has a written contract to provide


natural gas or natural gas service of any class to the customer.


(c)AAThis section does not prevent the railroad commission


from requiring a gas utility to comply with an order of the railroad


commission in apportioning gas under a curtailment plan and order.


(d)AANotwithstanding Subsection (a), a gas utility that has


provided gas to a commercial customer is obligated to serve that


customer if the gas utility has a sufficient gas supply and physical


capacity to do so without reducing service to its other customers.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2001, 77th Leg., ch. 1233, Sec. 69, eff. Sept. 1, 2001.


Sec.A121.104.AADISCRIMINATION IN SERVICE AND CHARGES


PROHIBITED. (a) A pipeline gas utility may not:


(1)AAdiscriminate in favor of or against any person or
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place in:


(A)AAapportioning the supply of natural gas; or


(B)AAcharging for natural gas; or


(2)AAdirectly or indirectly charge, demand, collect, or


receive from anyone a greater or lesser compensation for a service


provided than the compensation charged, demanded, or received from


another for a similar and contemporaneous service.


(b)AAThis section does not limit the right of the railroad


commission to prescribe:


(1)AAdifferent rates and rules for the use of natural


gas for manufacturing and similar purposes; or


(2)AArates and rules for service from or to other or


different places.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. REGULATION BY RAILROAD COMMISSION


Sec.A121.151.AARAILROAD COMMISSION REGULATION OF GAS


PIPELINES. The railroad commission shall:


(1)AAestablish and enforce the adequate and reasonable


price of gas and fair and reasonable rates of charges and rules for


transporting, producing, distributing, buying, selling, and


delivering gas by pipelines subject to this chapter in this state;


(2)AAestablish fair and equitable rules for the full


control and supervision of the pipelines subject to this chapter


and all their holdings pertaining to the gas business in all their


relations to the public, as the railroad commission determines to


be proper;


(3)AAestablish a fair and equitable division of the


proceeds of the sale of gas between the companies transporting or


producing the gas and the companies distributing or selling it;


(4)AAprescribe and enforce rules for the government and


control of pipelines subject to this chapter in respect to their


pipelines and producing, receiving, transporting, and distributing


facilities;


(5)AAregulate and apportion the supply of gas between


municipalities and between municipalities and corporations; and
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(6)AAprescribe fair and reasonable rules requiring


pipelines subject to this chapter to augment their supply of gas,


when:


(A)AAthe supply of gas controlled by any gas


pipeline is inadequate; and


(B)AAthe railroad commission determines that


augmentation is practicable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.152.AAINITIATION OF REGULATORY PROCEEDING. The


railroad commission shall exercise power under Section 121.151:


(1)AAon:


(A)AAits own motion;


(B)AAthe petition of a person or county


commissioner’s precinct showing a substantial interest in the


subject;


(C)AAthe petition of the attorney general; or


(D)AAthe petition of a district or county attorney


of a county in which any portion of a business subject to this


chapter is conducted; and


(2)AAafter notice has been given.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.153.AARAILROAD COMMISSION REVIEW OF GAS PIPELINE


ORDERS AND AGREEMENTS. The railroad commission, after notice to a


person or corporation owning, controlling, or operating a pipeline


subject to this chapter and after a hearing, may review, revise, and


regulate an order or agreement that is made by the person or


corporation and establishes a price, rate, rule, regulation, or


condition of service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.154.AAREFUND OF EXCESS CHARGES. (a) On a complaint


against a person or corporation owning or operating a pipeline


business subject to this chapter filed by any person authorized by


Section 121.152 to file a petition and complaint and sustained in


whole or in part by the railroad commission, each customer of the
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pipeline is entitled to reparation for or reimbursement of a rate or


charge made or adopted by the pipeline for a purpose relating to the


operation of that business, including a rate or charge for gas,


service, or meter rental, or in the event of an inadequate supply of


gas or inadequate service in any respect.


(b)AAThe amount recoverable under Subsection (a) is the


amount paid after the filing of the complaint in excess of the


proper rate or charge of the pipeline as finally determined by the


railroad commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.155.AARATE REDUCTION OR DETERMINATION BY


MUNICIPALITY AND APPEAL. A gas utility the rates of which have been


reduced by a municipality may appeal the municipal order, decision,


regulation, or ordinance to the railroad commission. The appeal is


initiated by filing with the railroad commission in the manner and


on the conditions that the railroad commission may direct a


petition for review and a bond. The appeal is de novo. The railroad


commission shall set a hearing and may make any order or decision in


relation to the matter appealed that the commission considers just


and reasonable. To change a rate, rental, or charge, a gas utility


that is a local distributing company or concern and the rates of


which have been established by a municipality must submit an


application to the municipality in which the utility is located.


The municipality shall make a determination on an application not


later than the 60th day after the date the application is filed. If


the municipality rejects the application or fails or refuses to act


on the application on or before the deadline prescribed by this


section, the gas utility may appeal to the railroad commission as


provided by this section. The railroad commission shall make a


determination on the appeal not later than the 60th day after the


date the appeal is filed unless the gas utility agrees in writing to


a longer period. The rates established by the municipality remain


in effect until changed by the railroad commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.157.AARAILROAD COMMISSION EMPLOYEES. (a) The
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railroad commission may employ or appoint persons as necessary to:


(1)AAinspect and audit records or receipts,


disbursements, vouchers, prices, payrolls, time cards, and books;


(2)AAinspect the property and records of a gas utility


subject to this chapter; and


(3)AAperform other services as directed by, or under


the authority of, the railroad commission.


(b)AAThe railroad commission shall set the amount of


compensation for persons employed by the railroad commission.


(c)AAThe chief supervisor of the oil and gas division of the


railroad commission shall assist the railroad commission in the


performance of the railroad commission ’s duties under this chapter,


as directed by, and under the rules of, the railroad commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.158.AAPAYMENT FROM THE GENERAL REVENUE FUND. All


expenses, including witness fees and mileage, employee wages and


fees, and the salary and expenses of the chief supervisor of the oil


and gas division of the railroad commission incurred by or under


authority of the railroad commission or a railroad commissioner in


administering and enforcing, or exercising a power under, this


chapter shall be paid from the general revenue fund.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. PIPELINE SAFETY


Sec. 121.201.AASAFETY RULES; RAILROAD COMMISSION POWER UNDER


DELEGATED FEDERAL AUTHORITY. (a)AAThe railroad commission may:


(1)AAby rule prescribe or adopt safety standards for


the transportation of gas and for gas pipeline facilities,


including safety standards related to the prevention of damage to


an interstate or intrastate gas pipeline facility resulting from


the movement of earth by a person in the vicinity of the facility,


other than movement by tillage that does not exceed a depth of 16


inches;


(2)AAby rule require an operator that does not file


operator organization information under Section 91.142, Natural
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Resources Code, to provide the information to the commission in the


form of an application;


(3)AAby rule require record maintenance and reports;


(4)AAinspect records and facilities to determine


compliance with safety standards prescribed or adopted under


Subdivision (1);


(5)AAmake certifications and reports from time to time;


(6)AAseek designation by the United States secretary of


transportation as an agent to conduct safety inspections of


interstate gas pipeline facilities located in this state;


(7)AAby rule take any other requisite action in


accordance with 49 U.S.C. Section 60101 et seq. and its subsequent


amendments or a succeeding law; and


(8)AAby rule establish safety standards and practices


for gathering facilities and transportation activities in Class 1


locations, as defined by 49 C.F.R. Section 192.5:


(A)AAbased only on the risks the facilities and


activities present to the public safety, to the extent consistent


with federal law; or


(B)AAas necessary to maintain the maximum degree


of federal delegation permissible under 49 U.S.C. Section 60101 et


seq., or a succeeding law, if the federal government adopts safety


standards and practices for gathering facilities and


transportation activities in Class 1 locations, as defined by 49


C.F.R. Section 192.5.


(b)AAThe power granted by Subsection (a):


(1)AAdoes not apply to the transportation of gas or to


gas facilities subject to the exclusive control of the United


States but applies to the transportation of gas and gas pipeline


facilities in this state to the maximum degree permissible under 49


U.S.C. Section 60101 et seq. and its subsequent amendments or a


succeeding law; and


(2)AAis granted to provide exclusive state control over


safety standards and practices applicable to the transportation of


gas and gas pipeline facilities within the borders of this state to


the maximum degree permissible under that law.


(c)AAA term that is used in this section and defined by 49
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U.S.C. Section 60101 et seq. and its subsequent amendments or a


succeeding law has the meaning assigned by that law.


(d)AAIn this subsection, "telecommunications service" and


"information service" have the meanings assigned by 47 U.S.C.


Section 153.AANotwithstanding Subsection (a), this title does not


grant the railroad commission jurisdiction or right-of-way


management authority over a provider of telecommunications service


or information service.AAA provider of telecommunications service


or information service shall comply with all applicable safety


standards, including those provided by Subchapter H, Chapter 756,


Health and Safety Code.


(e)AAThe power granted by Subsection (a) does not apply to:


(1)AAsurface mining operations; or


(2)AAother entities or occupations if the railroad


commission determines in its rulemaking process that exempting


those entities or occupations from rules adopted under that


subsection:


(A)AAis in the public interest; or


(B)AAis not likely to cause harm to the safety and


welfare of the public.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.12(a), eff. Sept. 1, 1999;


Acts 1999, 76th Leg., ch. 1272, Sec. 1, eff. June 18, 1999.


Amended by:


Acts 2005, 79th Leg., Ch. 267 (H.B. 2161), Sec. 13, eff.


September 1, 2005.


Acts 2011, 82nd Leg., R.S., Ch. 91 (S.B. 1303), Sec. 25.002,


eff. September 1, 2011.


Acts 2013, 83rd Leg., R.S., Ch. 1045 (H.B. 2982), Sec. 3, eff.


September 1, 2013.


Acts 2013, 83rd Leg., R.S., Ch. 1045 (H.B. 2982), Sec. 4, eff.


September 1, 2013.


Acts 2013, 83rd Leg., R.S., Ch. 1177 (S.B. 901), Sec. 11, eff.


September 1, 2013.


Acts 2017, 85th Leg., R.S., Ch. 57 (H.B. 1818), Sec. 9, eff.


September 1, 2017.
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Sec.A121.2015.AAREQUIRED SAFETY RULES. (a)AAThe railroad


commission shall adopt rules regarding:


(1)AApublic education and awareness relating to gas


pipeline facilities;


(2)AAcommunity liaison for responding to an emergency


relating to a gas pipeline facility; and


(3)AAmeasures a gas pipeline facility operator must


implement to prepare the gas pipeline facility to maintain service


quality and reliability during extreme weather conditions if the


gas pipeline facility:


(A)AAdirectly serves a natural gas electric


generation facility operating solely to provide power to the


electric grid for the ERCOT power region or for the ERCOTAApower


region and an adjacent power region; and


(B)AAis included on the electricity supply chain


map created under Section 38.203.


(a-1)AAIn adopting rules under Subsection (a)(3), the


railroad commission shall take into consideration weather


predictions produced by the office of the state climatologist.


(b)AAThe railroad commission shall require operators or


their designated representatives to communicate and conduct


liaison activities with fire, police, and other appropriate public


emergency response officials. The liaison activities must be


conducted by meetings in person except as provided by this section.


An operator or the operator’s representative may conduct required


community liaison activities as provided by Subsection (c) only if


the operator or the operator’s representative has made an effort to


conduct a community liaison meeting in person with the officials by


one of the following methods:


(1)AAmailing a written request for a meeting in person


to the appropriate officials by certified mail, return receipt


requested;


(2)AAsending a request for a meeting in person to the


appropriate officials by facsimile transmission; or


(3)AAmaking one or more telephone calls or e-mail


message transmissions to the appropriate officials to request a


meeting in person.
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(c)AAIf the operator or operator ’s representative cannot


arrange a meeting in person after complying with Subsection (b),


the operator or the operator ’s representative shall conduct


community liaison activities by one of the following methods:


(1)AAholding a telephone conference with the


appropriate officials; or


(2)AAdelivering the community liaison information


required to be conveyed by certified mail, return receipt


requested.


(c-1)AAThe railroad commission shall:


(1)AAinspect gas pipeline facilities described by


Subsection (a)(3) for compliance with rules adopted under


Subsection (a)(3);


(2)AAprovide the owner of a facility described by


Subsection (a)(3) with a reasonable period of time in which to


remedy any violation the railroad commission discovers in an


inspection; and


(3)AAreport to the attorney general any violation that


is not remedied in a reasonable period of time.


(c-2)AAThe railroad commission shall prioritize inspections


conducted under Subsection (c-1)(1) based on risk level, as


determined by the railroad commission.


(d)AAThe railroad commission by rule shall require a gas


pipeline facility operator described by Subsection (a)(3) that


experiences repeated or major weather-related forced interruptions


of service to:


(1)AAcontract with a person who is not an employee of


the operator to assess the operator’s weatherization plans,


procedures, and operations; and


(2)AAsubmit the assessment to the commission.


(e)AAThe railroad commission may require an operator of a gas


pipeline facility described by Subsection (a)(3) to implement


appropriate recommendations included in an assessment submitted to


the commission under Subsection (d).


(f)AAThe railroad commission shall assess an administrative


penalty against a person who violates a rule adopted under


Subsection (a)(3) if the violation is not remedied in a reasonable
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period of time in the manner provided by this subchapter.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.12(b), eff. Sept. 1,


1999. Amended by Acts 2001, 77th Leg., ch. 1233, Sec. 70, eff.


Sept. 1, 2001.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 1197 (H.B. 4300), Sec. 1, eff.


September 1, 2009.


Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 21, eff.


June 8, 2021.


Sec.A121.202.AAMUNICIPAL AND COUNTY AUTHORITY. (a) A


municipality or a county may not adopt or enforce an ordinance that


establishes a safety standard or practice applicable to a facility


that is regulated under this subchapter, another state law, or a


federal law.


(b)AAExcept as provided by Subsection (a) and by Section


121.2025, this subchapter does not reduce, limit, or impair:


(1)AAa power vested by law in:


(A)AAa county in relation to a county road; or


(B)AAa municipality; or


(2)AAthe ability of a municipality to:


(A)AAadopt an ordinance that establishes


conditions for mapping, inventorying, locating, or relocating


pipelines over, under, along, or across a public street or alley or


private residential area in the boundaries of the municipality; or


(B)AAestablish conditions for mapping or taking an


inventory in an area in a municipality’s extraterritorial


jurisdiction.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 530 (H.B. 951), Sec. 5, eff. June


17, 2005.


Acts 2005, 79th Leg., Ch. 720 (S.B. 480), Sec. 3, eff.


September 1, 2005.


Sec. 121.2025.AAAUTHORITY OF MUNICIPALITY TO ASSESS CHARGES.


(a) Except as otherwise provided by this section or Section
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182.025, Tax Code, a municipality may not assess a charge for the


placement, construction, maintenance, repair, replacement,


operation, use, relocation, or removal of a gas pipeline facility


on, along, under, or across a public road, highway, street, alley,


stream, canal, or other public way.


(b)AAA municipality may:


(1)AAassess a reasonable annual charge for the


placement, construction, maintenance, repair, replacement,


operation, use, relocation, or removal by an owner or operator of a


gas pipeline facility on, along, or across the public roads,


highways, streets, alleys, streams, canals, or other public ways


located within the municipality and maintained by the municipality;


and


(2)AArecover the reasonable cost of repairing damage to


a public road, highway, street, alley, stream, canal, or other


public way located within the municipality and maintained by the


municipality that is caused by the placement, construction,


maintenance, repair, replacement, operation, use, relocation, or


removal of a gas pipeline facility if the owner or operator of the


facility does not repair the damage in accordance with generally


applicable paving standards or other applicable standards in the


municipality.


(c)AAA charge authorized by Subsection (b)(1) may not exceed


the cost to the municipality of administering, supervising,


inspecting, and otherwise regulating the location of the gas


pipeline facility, including maintaining records and maps of the


location of the pipeline facility.


(d)AAThe owner or operator of a gas pipeline facility may


appeal the assessment of a charge under Subsection (b)(1) to the


railroad commission.AAThe railroad commission shall hear the


appeal de novo.AAUnless the municipality that assessed the charge


establishes that the charge is authorized by this section, the


railroad commission shall declare the charge invalid or reduce the


charge to an amount authorized by this section.AAThe railroad


commission has exclusive jurisdiction to determine whether a charge


under Subsection (b)(1) is authorized by this section.AAThe owner


or operator of the gas pipeline facility and the municipality shall
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share equally the costs incurred by the railroad commission in


connection with the appeal.


(e)AAA municipality must file suit to collect a charge


authorized by Subsection (b)(1) not later than the fourth


anniversary of the date the charge becomes due.AAThe running of the


limitations period under this subsection is tolled on the filing of


an appeal of the charge under Subsection (d) and begins running


again on the date the appeal is determined.


(f)AAThis section may not be construed to prevent a


municipality from:


(1)AArecovering the reasonable cost of repairing damage


to a municipal facility, other than a public way, caused by acts of


the owner or operator of a gas pipeline facility; or


(2)AArequiring the owner or operator of a gas pipeline


facility to relocate the pipeline facility, at the owner’s or


operator’s expense, to permit the construction, maintenance,


modification, or alteration of a municipal facility.


(g)AANotwithstanding Subsection (f)(2), the municipality


shall pay the cost of relocating a gas pipeline facility if the


pipeline facility is authorized by a property right that has


priority over the municipality’s right to use the public way for the


municipal facility.


Added by Acts 2005, 79th Leg., Ch. 530 (H.B. 951), Sec. 6, eff. June


17, 2005.


Added by Acts 2005, 79th Leg., Ch. 720 (S.B. 480), Sec. 4, eff.


September 1, 2005.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 1311 (H.B. 2572), Sec. 1, eff.


June 19, 2009.


Sec.A121.203.AAENFORCEMENT: INJUNCTION. The attorney


general, on behalf of the railroad commission, is entitled to


injunctive relief to restrain a violation of a safety standard


adopted under this subchapter, including an injunction that


restrains the transportation of gas or the operation of a pipeline


facility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec. 121.204.AACIVIL PENALTY.AAEach day of each violation of


a safety standard adopted under this subchapter is subject to a


civil penalty of not more than $200,000, except that the maximum


penalty that may be assessed for any related series of violations


may not exceed $2 million.AAThe penalty is payable to the state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 104 (S.B. 900), Sec. 6, eff.


September 1, 2013.


Sec.A121.205.AASETTLEMENT BY ATTORNEY GENERAL. A civil


penalty under Section 121.204 may be compromised by the attorney


general who in determining a compromise shall consider:


(1)AAthe appropriateness of the penalty in relation to


the size of the business of the person charged;


(2)AAthe gravity of the violation; and


(3)AAthe good faith of the person charged in attempting


to achieve compliance after notification of the violation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.206.AAADMINISTRATIVE PENALTY FOR VIOLATION OF


PIPELINE SAFETY STANDARD OR RULE. (a)AAThe railroad commission may


assess an administrative penalty against a person who violates


Section 121.201 or a safety standard or other rule prescribed or


adopted under this subchapter.


(b)AAThe penalty for each violation may not exceed


$200,000.AAEach day a violation continues may be considered a


separate violation for the purpose of penalty assessment, provided


that the maximum penalty that may be assessed for any related series


of violations may not exceed $2 million.


(b-1)AANotwithstanding Subsection (b), the penalty for each


violation may not exceed $1,000,000 for a violation of a rule


adopted under Section 121.2015(a)(3).AAEach day a violation


continues may be considered a separate violation for the purpose of


penalty assessment.


(c)AAIn determining the amount of the penalty, the railroad


19



http://www.legis.state.tx.us/tlodocs/83R/billtext/html/SB00900F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=121.204

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=121.201

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=121.2015





commission shall consider the guidelines adopted under Subsection


(d).


(d)AAThe railroad commission by rule shall adopt guidelines


to be used in determining the amount of a penalty under this


subchapter.AAThe guidelines shall include a penalty calculation


worksheet that specifies the typical penalty for certain


violations, circumstances justifying enhancement of a penalty and


the amount of the enhancement, and circumstances justifying a


reduction in a penalty and the amount of the reduction.AAThe


guidelines shall take into account:


(1)AAthe person’s history of previous violations of


Section 121.201 or a safety standard or other rule prescribed or


adopted under this subchapter, including the number of previous


violations;


(2)AAthe seriousness of the violation and of any


pollution resulting from the violation;


(3)AAany hazard to the health or safety of the public;


(4)AAthe degree of culpability;


(5)AAthe demonstrated good faith of the person charged;


and


(6)AAany other factor the commission considers


relevant.


(e)AAThe guidelines must provide that a penalty in an amount


that exceeds $5,000 for a violation of a rule adopted under Section


121.2015(a)(3) may be assessed only if circumstances justify the


enhancement of the penalty.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.13(b), eff. Sept. 1, 1999;


Acts 2001, 77th Leg., ch. 1233, Sec. 71, eff. Sept. 1, 2001.


Amended by:


Acts 2005, 79th Leg., Ch. 267 (H.B. 2161), Sec. 14, eff.


September 1, 2005.


Acts 2013, 83rd Leg., R.S., Ch. 104 (S.B. 900), Sec. 7, eff.


September 1, 2013.


Acts 2019, 86th Leg., R.S., Ch. 363 (H.B. 866), Sec. 1, eff.


June 2, 2019.


Acts 2019, 86th Leg., R.S., Ch. 1048 (H.B. 864), Sec. 1, eff.
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September 1, 2019.


Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 22, eff.


June 8, 2021.


Sec.A121.207.AAPIPELINE SAFETY ADMINISTRATIVE PENALTY:


ASSESSMENT PROCEDURE. (a) An administrative penalty may be


assessed only after a person charged under Section 121.206 has been


given an opportunity for a public hearing.


(b)AAIf a public hearing is held, the railroad commission


shall make findings of fact and shall issue a written decision as to


the occurrence of the violation and the penalty amount warranted by


the violation, incorporating, if appropriate, an order requiring


that the penalty be paid.


(c)AAIf appropriate, the railroad commission shall


consolidate the hearings with other proceedings under Section


121.206.


(d)AAIf a person charged under Section 121.206 fails to take


advantage of the opportunity for a public hearing, an


administrative penalty may be assessed by the railroad commission


after it has determined:


(1)AAthat a violation occurred; and


(2)AAthe penalty amount warranted by the violation.


(e)AAAfter assessing an administrative penalty, the railroad


commission shall issue an order requiring the penalty to be paid.


(f)AANot later than the 30th day after the date an order is


issued finding that a violation described under Section 121.206


occurred, the railroad commission shall inform the person found in


violation of the amount of the penalty.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.208.AAPIPELINE SAFETY ADMINISTRATIVE PENALTY:


PAYMENT OF PENALTY. Not later than the 30th day after the date the


railroad commission’s decision or order imposing an administrative


penalty becomes final as provided by Section 2001.144, Government


Code, the person charged with the violation shall:


(1)AApay the penalty in full; or


(2)AAif the person seeks judicial review of either the


21



http://www.legis.state.tx.us/tlodocs/87R/billtext/html/SB00003F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=121.206

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=121.206

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=121.206

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=121.206

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=GV&Value=2001.144





amount of the penalty or the fact of the violation, or both:


(A)AApay the penalty to the railroad commission


for placement in an escrow account; or


(B)AAgive to the railroad commission a supersedeas


bond in a form approved by the railroad commission for the amount of


the penalty that is effective until all judicial review of the order


or decision is final.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.209.AAPIPELINE SAFETY ADMINISTRATIVE PENALTY:


REFUND OF PAYMENT OR RELEASE OF BOND. If through judicial review of


a decision or order regarding an administrative penalty it is


determined that a violation did not occur or that the amount of the


penalty should be reduced or not assessed, the railroad commission


shall, not later than the 30th day after the date of that


determination:


(1)AAremit the appropriate amount to the person, with


accrued interest if the utility paid the penalty to the railroad


commission; or


(2)AAexecute a release of the bond if the utility posted


a supersedeas bond.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.210.AARECOVERY BY ATTORNEY GENERAL. An


administrative penalty owed under Sections 121.206-121.208 may be


recovered in a civil action brought by the attorney general at the


request of the railroad commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 121.211.AAPIPELINE SAFETY AND REGULATORY FEES.


(a)AAThe railroad commission by rule may adopt a fee to be assessed


annually against operators of natural gas distribution pipelines


and their pipeline facilities and natural gas master metered


pipelines and their pipeline facilities subject to this title.


(b)AAThe railroad commission by rule shall establish the


method by which the fee will be calculated and assessed.AAIn


adopting a fee structure, the railroad commission may consider any
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factors necessary to provide for the equitable allocation among


operators of the costs of administering the railroad commission’s


pipeline safety and regulatory program under this title.


(c)AAThe total amount of fees estimated to be collected under


rules adopted by the railroad commission under this section may not


exceed the amount estimated by the railroad commission to be


necessary to recover the costs of administering the railroad


commission ’s pipeline safety and regulatory program under this


title, excluding costs that are fully funded by federal sources.


(d)AAThe commission may assess each operator of a natural gas


distribution system subject to this title an annual fee not to


exceed one dollar for each service line reported by the system on


the Distribution Annual Report, Form RSPA F7100.1-1, due on March


15 of each year.AAThe fee is due March 15 of each year.


(e)AAThe railroad commission may assess each operator of a


natural gas master metered system subject to this title an annual


fee not to exceed $100 for each master metered system.AAThe fee is


due June 30 of each year.


(f)AAThe railroad commission may assess a late payment


penalty of 10 percent of the total assessment due under Subsection


(d) or (e) that is not paid within 30 days after the annual due date


established by the applicable subsection.


(g)AAEach operator of a natural gas distribution system and


each natural gas master meter operator shall recover as a surcharge


to its existing rates the amounts paid to the commission under this


section.AAAmounts collected under this subsection by an


investor-owned natural gas distribution system or a cooperatively


owned natural gas distribution system shall not be included in the


revenue or gross receipts of the company for the purpose of


calculating municipal franchise fees or any tax imposed under


Subchapter B, Chapter 182, Tax Code, or under Chapter 122.AAThose


amounts are not subject to a sales and use tax imposed by Chapter


151, Tax Code, or Subtitle C, Title 3, Tax Code.


(h)AAA fee collected under this section shall be deposited to


the credit of the oil and gas regulation and cleanup fund as


provided by Section 81.067, Natural Resources Code.


Added by Acts 2003, 78th Leg., ch. 200, Sec. 12(a), eff. Sept. 1,
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2003; Acts 2003, 78th Leg., ch. 520, Sec. 1, eff. Sept. 1, 2003.


Amended by:


Acts 2005, 79th Leg., Ch. 728 (H.B. 2018), Sec. 21.003, eff.


September 1, 2005.


Acts 2005, 79th Leg., Ch. 948 (H.B. 872), Sec. 2, eff.


September 1, 2005.


Acts 2009, 81st Leg., R.S., Ch. 62 (S.B. 1658), Sec. 1, eff.


September 1, 2009.


Acts 2011, 82nd Leg., 1st C.S., Ch. 4 (S.B. 1), Sec. 19.25,


eff. September 28, 2011.


Acts 2011, 82nd Leg., 1st C.S., Ch. 4 (S.B. 1), Sec. 19.26,


eff. September 28, 2011.


Acts 2015, 84th Leg., R.S., Ch. 448 (H.B. 7), Sec. 43, eff.


September 1, 2015.


Sec. 121.213.AAINSTALLATION, REMOVAL, AND REPLACEMENT OF


CERTAIN PIPELINES. (a) In this section, "distribution gas


pipeline facility" means a pipeline facility that distributes


natural gas directly to end-use customers.


(b)AAA distribution gas pipeline facility operator may not


install as part of the operator ’s underground system a cast iron,


wrought iron, or bare steel pipeline.


(c)AAThe railroad commission by rule shall require the


operator of a distribution gas pipeline facility system to:


(1)AAdevelop and implement a risk-based program for the


removal or replacement of underground distribution gas pipeline


facilities; and


(2)AAannually remove or replace at least eight percent


of underground distribution gas pipeline facilities posing the


greatest risk in the system and identified for replacement under


the program.


Added by Acts 2019, 86th Leg., R.S., Ch. 363 (H.B. 866), Sec. 2,


eff. June 2, 2019.


Sec. 121.214.AAPIPELINE INCIDENT REPORTING AND RECORDS.


(a)AAIn this section:


(1)AA"Distribution gas pipeline facility" means a
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pipeline facility that distributes natural gas directly to end use


customers.


(2)AA"Pipeline incident" means an event involving a


release of gas from a pipeline that:


(A)AAunder federal regulations, gives rise to a


duty of a distribution gas pipeline facility operator to report the


event to a federal agency; or


(B)AAresults in one or more of the following


consequences:


(i)AAa death or a personal injury


necessitating in-patient hospitalization;


(ii)AAestimated property damage greater than


or equal to the greater of:


(a)AA$50,000, including loss to the


operator, loss to others, or both, but excluding cost of gas lost;


or


(b)AAan amount under federal


regulations that gives rise to the duty of a distribution gas


pipeline facility operator to report the event to a federal agency;


or


(iii)AAunintentional estimated gas loss of


three million cubic feet or more.


(3)AA"State record" has the meaning assigned by Section


441.180, Government Code.


(b)AAThe railroad commission by rule shall require a


distribution gas pipeline facility operator, after a pipeline


incident involving the operator’s pipelines, to:


(1)AAnotify the commission of the incident before the


expiration of one hour following the operator’s discovery of the


incident;


(2)AAprovide the following information to the


commission before the expiration of one hour following the


operator’s discovery of the incident:


(A)AAthe pipeline operator ’s name and telephone


number;


(B)AAthe location of the incident;


(C)AAthe time of the incident; and
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(D)AAthe telephone number of the operator’s


on-site person; and


(3)AAprovide the following information to the


commission when the information is known by the operator:


(A)AAthe fatalities and personal injuries caused


by the incident;


(B)AAthe cost of gas lost;


(C)AAestimated property damage to the operator and


others;


(D)AAany other significant facts relevant to the


incident, including facts related to ignition, explosion,


rerouting of traffic, evacuation of a building, and media interest;


and


(E)AAother information required under federal


regulations to be provided to the Pipeline and Hazardous Materials


Safety Administration or a successor agency after a pipeline


incident or similar incident.


(c)AAThe railroad commission shall retain state records of


the railroad commission regarding a pipeline incident perpetually.


Added by Acts 2019, 86th Leg., R.S., Ch. 1048 (H.B. 864), Sec. 2,


eff. September 1, 2019.


SUBCHAPTER F. GAS SAFETY


Sec.A121.251.AARAILROAD COMMISSION TO INVESTIGATE USE OF GAS


MALODORANTS. The railroad commission shall investigate the use of


malodorants by a person, firm, or corporation in the business of:


(1)AAhandling, storing, selling, or distributing


natural or liquefied petroleum gases, including butane and other


odorless gases, for private or commercial uses; or


(2)AAsupplying these products to a public building or


the general public.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.252.AAREGULATION OF USE OF MALODORANTS. (a) The


railroad commission, by rule as necessary to carry out the purposes


of this section, may:
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(1)AArequire a person, firm, or corporation subject to


Section 121.251 to odorize the gas by using a malodorant agent that


indicates the presence of gas by a distinctive odor;


(2)AAregulate the method of the use of malodorants; and


(3)AAdirect and approve the use of containers and other


equipment used in connection with malodorants.


(b)AAA required malodorant agent must be:


(1)AAnontoxic and noncorrosive; and


(2)AAnot harmful to leather diaphragms in gas


equipment.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.253.AAINTERSTATE TRANSPORTATION OF GAS EXCLUDED.


This subchapter does not apply to gas transported out of this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER G. ENFORCEMENT REMEDIES


Sec.A121.301.AARECEIVERSHIP. (a) On application of the


railroad commission, a court having jurisdiction to appoint a


receiver may appoint a receiver to control and manage, under the


direction of the court, the property of a pipeline subject to this


chapter if the person or corporation owning, operating, or


controlling the pipeline violates this chapter or a rule of the


railroad commission.


(b)AAThe railroad commission may apply for a receivership


only if the railroad commission determines that the public interest


requires a receivership.


(c)AAThe grounds for the appointment of a receiver under this


section are in addition to any other ground provided by law.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.302.AACIVIL PENALTY. (a)AAA gas utility is subject


to a civil penalty if the gas utility:


(1)AAviolates this chapter;


(2)AAfails to perform a duty imposed by this chapter; or


(3)AAfails to comply with an order of the railroad
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commission if the order is not stayed or suspended by a court order.


(a-1)AAA penalty under this section is payable to the state


and shall be:


(1)AAnot less than $100 and not more than $1,000 for


each violation or failure that is not related to pipeline safety; or


(2)AAnot more than $200,000 for each violation or


failure that is related to pipeline safety, provided that the


maximum penalty that may be assessed for any related series of


violations related to pipeline safety may not exceed $2 million.


(b)AAEach violation and each day that the failure continues


is subject to a separate penalty.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 104 (S.B. 900), Sec. 8, eff.


September 1, 2013.


Sec.A121.303.AAPENALTY RECOVERABLE BY VICTIM OF


DISCRIMINATION. (a) A penalty of not less than $100 and not more


than $1,000 for each violation is recoverable by any person against


whom discrimination prohibited by Section 121.104 is committed.


(b)AAA suit to collect a penalty under this section must be


brought in the name of and for the benefit of the person aggrieved.


(c)AAA person who recovers a penalty under this section is


also entitled to reasonable attorney ’s fees.


(d)AAThe penalty under this section is in addition to a


penalty under Section 121.302.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.304.AAPOLLUTION OR PUBLIC SAFETY ADMINISTRATIVE


PENALTY. (a) The railroad commission may assess an administrative


penalty against a gas utility that violates this chapter, fails to


perform a duty imposed by this chapter, or fails to comply with an


order of the railroad commission issued under this chapter and


applicable to the gas utility if the violation:


(1)AAresults in pollution of the air or water of this


state; or


(2)AAposes a threat to the public safety.
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(b)AAThe penalty for each violation or failure that is not


related to pipeline safety may not exceed $10,000 a day.AAThe


penalty for each violation or failure that is related to pipeline


safety may not exceed $200,000 a day.AAEach day a violation


continues may be considered a separate violation for purposes of


penalty assessment, provided that the maximum penalty that may be


assessed for any related series of violations related to pipeline


safety may not exceed $2 million.


(c)AAIn determining the amount of the penalty, the railroad


commission shall consider:


(1)AAthe gas utility’s history of previous violations


of this chapter;


(2)AAthe seriousness of the violation; and


(3)AAany hazard to the health or safety of the public.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 104 (S.B. 900), Sec. 9, eff.


September 1, 2013.


Sec.A121.305.AAPOLLUTION OR PUBLIC SAFETY ADMINISTRATIVE


PENALTY: ASSESSMENT PROCEDURE. (a) An administrative penalty may


be assessed under Section 121.304 only after a gas utility charged


under Section 121.304 has been given an opportunity for a public


hearing.


(b)AAIf a public hearing is held, the railroad commission


shall make findings of fact and shall issue a written decision as to


the occurrence of the violation and the penalty amount warranted by


the violation, incorporating, if appropriate, an order requiring


that the penalty be paid.


(c)AAIf appropriate, the railroad commission shall


consolidate the hearings with other proceedings under Section


121.304.


(d)AAIf a gas utility charged under Section 121.304 fails to


take advantage of the opportunity for a public hearing, an


administrative penalty may be assessed by the railroad commission


after it has determined:


(1)AAthat a violation occurred; and
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(2)AAthe penalty amount warranted by the violation.


(e)AAAfter assessing an administrative penalty, the railroad


commission shall issue an order requiring the penalty to be paid.


(f)AANot later than the 30th day after the date an order is


issued finding that a violation described under Section 121.304


occurred, the railroad commission shall inform the gas utility


found in violation of the amount of the penalty.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.306.AAPOLLUTION OR PUBLIC SAFETY ADMINISTRATIVE


PENALTY: PAYMENT OF PENALTY. (a) Not later than the 30th day after


the date the railroad commission ’s decision or order imposing an


administrative penalty becomes final as provided by Section


2001.144, Government Code, the gas utility charged with the


violation shall:


(1)AApay the penalty in full; or


(2)AAif the gas utility seeks judicial review of either


the amount of the penalty or the fact of the violation, or both:


(A)AApay the penalty to the railroad commission


for placement in an escrow account; or


(B)AAexcept as provided by Subsection (b), give to


the railroad commission a supersedeas bond, in the amount of the


penalty and in the form approved by the railroad commission, to stay


the collection of the penalty until all judicial review of the order


or decision is final.


(b)AAIf the gas utility is appealing a second or subsequent


decision or order assessing an administrative penalty against the


gas utility, regardless of the finality of judicial review of any


previous decision or order, the railroad commission may, but is not


required to, accept a supersedeas bond.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.307.AAPOLLUTION OR PUBLIC SAFETY ADMINISTRATIVE


PENALTY: APPEALS. (a) The district courts of Travis County have


exclusive jurisdiction of the appeal of an order or decision of the


railroad commission assessing an administrative penalty under


Section 121.304.
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(b)AASubchapter G, Chapter 2001, Government Code, and the


substantial evidence rule apply to an appeal under this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.308.AAPOLLUTION OR PUBLIC SAFETY ADMINISTRATIVE


PENALTY: REFUND OF PAYMENT OR RELEASE OF BOND. If through judicial


review of a decision or order regarding an administrative penalty


it is determined that a violation did not occur or that the amount


of the penalty should be reduced or not assessed, the railroad


commission shall, not later than the 30th day after the date of that


determination:


(1)AAremit the appropriate amount to the gas utility


with accrued interest if the utility paid the penalty to the


railroad commission; or


(2)AAexecute a release of the bond if the utility posted


a supersedeas bond.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.309.AAPOLLUTION OR PUBLIC SAFETY ADMINISTRATIVE


PENALTY: RECOVERY. An administrative penalty owed under Sections


121.304-121.308 may be recovered in a civil action brought by the


attorney general at the request of the railroad commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.310.AACRIMINAL PENALTY. (a) A person commits an


offense if:


(1)AAthe person is an owner, officer, director, agent,


or employee of a person or corporation owning, operating, or


controlling a pipeline of a gas utility; and


(2)AAthe person wilfully violates this chapter or


Chapter 122.


(b)AAAn offense under this section that is not related to


pipeline safety is punishable by a fine of not less than $50 and not


more than $1,000.AAAn offense under this section that is related to


pipeline safety is punishable by a fine of not more than $2


million.AAIn addition to the fine, the offense may be punishable by


confinement in jail for not less than 10 days nor more than six
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months.


(c)AAIn the prosecution of a defendant for multiple offenses


under this section, all of the offenses related to pipeline safety


are considered to be part of the same criminal episode, and as


required by Section 3.03, Penal Code, the sentences of confinement


shall run concurrently.AAAdditionally, the cumulative total of


fines imposed under this section for offenses related to pipeline


safety may not exceed the maximum amount imposed on conviction of a


single offense under this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 104 (S.B. 900), Sec. 10, eff.


September 1, 2013.


SUBCHAPTER H. APPEALS


Sec.A121.401.AAAPPEAL TO COURT. (a) A gas utility or other


party at interest may appeal to a court a decision of any rate,


classification, rule, charge, order, or act adopted by the railroad


commission by filing a petition against the railroad commission as


defendant and specifying each particular reason for objection.


(b)AAAn action under this section is tried and determined as


are other civil causes in the court except as provided by Section


121.402.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.402.AAAPPEAL: BURDEN AND STANDARD OF PROOF. In a


trial under this subchapter, the burden of proof is on the


plaintiff, who must show by clear and satisfactory evidence that


the rate, rule, order, classification, act, or charge that is the


subject of the complaint is unreasonable and unjust to the


plaintiff.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A121.403.AAAPPEAL FROM TRIAL COURT. An appeal from an


action under Section 121.402:


(1)AAis at once returnable to the appellate court; and
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(2)AAhas precedence in the appellate court over each


other pending cause of a different character.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER I. SOUR GAS PIPELINE FACILITIES


Sec.A121.451.AADEFINITIONS. In this subchapter:


(1)AA"Affected party" means the owner or occupant of


real property located in the radius of exposure, as computed in


accordance with a methodology approved by the railroad commission,


of the proposed route of a sour gas pipeline facility.


(2)AA"Construction" includes any activity conducted


during the initial construction of a pipeline, including the


removal of earth, vegetation, or obstructions along the proposed


pipeline right-of-way. The term does not include:


(A)AAsurveying or acquiring the right-of-way; or


(B)AAclearing the right-of-way with the consent of


the owner.


(3)AA"Low-pressure gathering system" means a pipeline


that operates at a working pressure of less than 50 pounds per


square inch.


(4)AA"Sour gas pipeline facility" means a pipeline


facility that contains a concentration of 100 parts per million or


more of hydrogen sulfide.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.13(a), eff. Sept. 1,


1999.


Sec. 121.452.AAAPPLICABILITY.AAThis subchapter does not


apply to:


(1)AAan extension of an existing sour gas pipeline


facility that is in compliance with the railroad commission ’s rules


for oil, gas, or geothermal resource operation in a hydrogen


sulfide area if:


(A)AAthe extension is not longer than five miles;


(B)AAthe nominal pipe size is not larger than six


inches in diameter; and


(C)AAthe railroad commission is given notice of
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the construction of the extension not later than 24 hours before the


start of construction;


(2)AAa new or an extension of a low-pressure gathering


system; or


(3)AAan interstate gas pipeline facility, as defined by


49 U.S.C. Section 60101 and its subsequent amendments or a


succeeding law, that is used for the transportation of sour gas.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.13(a), eff. Sept. 1,


1999.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 1177 (S.B. 901), Sec. 12, eff.


September 1, 2013.


Sec.A121.453.AAPERMIT APPLICATION. (a) A person may not


begin construction of a sour gas pipeline facility before the


person obtains from the railroad commission a permit to construct


the facility.


(b)AAAn applicant for a permit to construct a sour gas


pipeline facility must:


(1)AApublish notice of the application in a form


determined by the railroad commission in a newspaper of general


circulation in each county that contains part of the proposed route


of the sour gas pipeline facility; and


(2)AAprovide a copy of the application to the county


clerk of each county that contains part of the proposed route.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.13(a), eff. Sept. 1,


1999.


Sec.A121.454.AARAILROAD COMMISSION APPROVAL OR DENIAL. (a)


The railroad commission by order may approve an application for a


permit to construct a sour gas pipeline facility if the railroad


commission finds that the materials to be used in and method of


construction and operation of the facility comply with the rules


and safety standards adopted by the railroad commission.


(b)AAThe railroad commission may issue an order under this


section without holding a hearing unless an affected party files a


written protest with the railroad commission not later than the


34



http://www.legis.state.tx.us/tlodocs/83R/billtext/html/SB00901F.HTM





30th day after the date notice is published under Section 121.453.


If an affected party files a written protest, the railroad


commission shall:


(1)AAhold a hearing not later than the 60th day after


the date the protest is filed; and


(2)AAissue an order:


(A)AAapproving the permit application; or


(B)AAdenying the application and stating the


reasons for the denial.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.13(a), eff. Sept. 1,


1999.


SUBCHAPTER J. TESTING OF NATURAL GAS PIPING SYSTEMS IN SCHOOL


FACILITIES


Sec.A121.5005.AAAPPLICABILITY. This subchapter applies to a


facility of a public elementary or secondary school, including a


charter school, or a private elementary or secondary school, but


does not apply to a home school.


Added by Acts 2001, 77th Leg., ch. 1233, Sec. 73, eff. Sept. 1,


2001.


Sec.A121.501.AADEFINITION. In this subchapter, "supplier"


means an individual or company that sells and delivers natural gas


to a school facility. If more than one individual or company sells


and delivers natural gas to a school facility, each individual or


company is a supplier for purposes of this subchapter.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.14(a), eff. Sept. 1,


1999. Amended by Acts 2001, 77th Leg., ch. 1233, Sec. 74, eff.


Sept. 1, 2001.


Sec.A121.502.AADUTY TO PRESSURE TEST. (a) A person


responsible for a school facility shall perform biennial pressure


tests on the natural gas piping system in the school facility. The


tests must be performed before the beginning of the school year.


(b)AAA person responsible for more than one school facility


may perform the tests on a two-year cycle under which the person
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pressure tests the natural gas piping system in approximately


one-half of the facilities each year.


(c)AAIf the person responsible for one or more school


facilities operates the facilities on a year-round calendar, the


pressure test in each of those facilities must be conducted and


reported not later than July 1 of the year in which the pressure


test is performed.


(d)AAA natural gas piping pressure test performed under a


municipal code satisfies the pressure testing requirements


prescribed by this section.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.14(a), eff. Sept. 1,


1999. Amended by Acts 2001, 77th Leg., ch. 1233, Sec. 74, eff.


Sept. 1, 2001.


Sec.A121.503.AAREQUIREMENTS OF TEST. (a) The person


responsible for a school facility shall perform the pressure test


to determine whether the natural gas piping downstream of the


school facility’s meter holds at least normal operating pressure


over a specified period determined by the railroad commission.


(b)AADuring the pressure test, each system supply inlet and


outlet in the school facility must be closed.


(c)AAAt the request of a person responsible for a school


facility, the railroad commission shall assist the person in


developing a procedure for conducting the test.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.14(a), eff. Sept. 1,


1999. Amended by Acts 2001, 77th Leg., ch. 1233, Sec. 74, eff.


Sept. 1, 2001.


Sec.A121.504.AANOTICE OF TEST. (a) A person responsible for


a school facility shall provide written notice to the school’s


supplier specifying the date and result of each pressure test or


other inspection.


(b)AAThe supplier shall maintain a copy of the notice until


at least the first anniversary of the date on which the supplier


received the notice.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.14(a), eff. Sept. 1,


1999. Amended by Acts 2001, 77th Leg., ch. 1233, Sec. 74, eff.
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Sept. 1, 2001.


Sec.A121.505.AATERMINATION OF SERVICE. (a) A supplier shall


terminate service to a school facility if:


(1)AAthe supplier receives official notification from


the firm or individual conducting the test of a hazardous natural


gas leakage in the facility piping system; or


(2)AAa test or other inspection at the facility is not


performed as required by this subchapter.


(b)AAA supplier is not liable for any damages that result


from a failure to terminate service as required by Subsection


(a)(2) for a facility other than a school district facility.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.14(a), eff. Sept. 1,


1999. Amended by Acts 2001, 77th Leg., ch. 1233, Sec. 74, eff.


Sept. 1, 2001.


Sec.A121.506.AAREPORT OF LEAKAGE. An identified natural gas


leakage in a school district facility must be reported to the board


of trustees of the district in which the facility is located. An


identified natural gas leakage in another school facility must be


reported to the person responsible for the school facility.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.14(a), eff. Sept. 1,


1999. Amended by Acts 2001, 77th Leg., ch. 1233, Sec. 74, eff.


Sept. 1, 2001.


Sec.A121.507.AAENFORCEMENT. The railroad commission shall


enforce this subchapter.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.14(a), eff. Sept. 1,


1999.
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ut.122.pdf


UTILITIES CODE


TITLE 3. GAS REGULATION


SUBTITLE B. REGULATION OF TRANSPORTATION AND USE


CHAPTER 122. GAS UTILITY PIPELINE TAX


SUBCHAPTER A. DEFINITIONS


Sec.A122.001.AADEFINITIONS. In this chapter:


(1)AA"Gas utility" has the meaning assigned by Section


121.001(a)(2) and includes a person without regard to whether the


person acquired a part of the right-of-way for the pipeline by


eminent domain.


(2)AA"Gross income" includes all gross receipts the gas


utility received from activities described by Section


121.001(a)(2) that are performed in this state, other than an


activity excluded by Chapter 121 from the activities that make a


person a gas utility for purposes of that chapter, and excludes the


amount of the deduction allowed by Section 122.052.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. TAX IMPOSED


Sec.A122.051.AATAX IMPOSED; RATE. (a) A tax is imposed on


each gas utility.


(b)AAThe gas utility tax is imposed at the rate of one-half of


one percent of the gross income of the gas utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A122.052.AADEDUCTION OF CERTAIN COSTS. A gas utility is


entitled to deduct from the utility ’s gross receipts the amount of


the cost paid to another person by the utility for purchasing,


treating, or storing natural gas or for gathering or transporting


natural gas to the utility’s facilities.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. PAYMENTS, REPORTS, AND RECORDS
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Sec.A122.101.AATAX PAYMENT. (a) A gas utility on whom a tax


is imposed by this chapter during a calendar quarter shall pay the


tax to the railroad commission.


(b)AAA gas utility shall make the tax payment payable to the


comptroller.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A122.102.AAREPORT. (a) A gas utility on whom a tax is


imposed by this chapter during a calendar quarter shall include


with the tax payment a report to the railroad commission that


includes a statement of:


(1)AAall activity subject to the tax during the period


covered by the report; and


(2)AAthe gross income from that activity.


(b)AAThe president, secretary, or general manager of a gas


utility that is a corporation or an owner of a gas utility that is


not a corporation must verify the truth and accuracy of the report.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A122.103.AAPAYMENT AND REPORT DEADLINE. A tax payment


and report under this chapter for a calendar quarter are due on or


before the 20th day of the second month of the succeeding quarter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A122.104.AARECORDS. A person on whom a tax is imposed by


this chapter shall maintain until the fourth anniversary of the


date the tax report and payment for a calendar quarter are due


records sufficient to:


(1)AAdocument the person’s tax report; and


(2)AAestablish the amount of the tax imposed.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. ADMINISTRATION


Sec.A122.151.AAADMINISTRATION BY RAILROAD COMMISSION. The


railroad commission:


(1)AAshall administer and collect the taxes imposed by
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this chapter; and


(2)AAmay adopt rules necessary to administer this


chapter and to collect and enforce the taxes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A122.152.AAEXAMINATION OF RECORDS AND PERSON DOING


BUSINESS IN THIS STATE. To enforce this chapter, the railroad


commission may examine:


(1)AAa book, record, or paper of a person permitted to


do business in this state, including an agent of the person, at an


office of the person or agent in the United States; and


(2)AAan officer or employee of a person described by


Subdivision (1) under oath.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. PENALTIES AND INTEREST


Sec.A122.201.AAPENALTY FOR FAILURE TO REPORT TAX. A person


who is required to report a tax imposed by this chapter and fails to


report as required by Sections 122.102 and 122.103 shall pay:


(1)AAa penalty of five percent of the amount of the tax


due with the report; and


(2)AAif the report is not made before the 31st day after


the date the report is initially required to be made, an additional


penalty of five percent of the amount of the tax due with the


report.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A122.202.AAPENALTY FOR FAILURE TO PAY TAX. A person who


is required to pay a tax imposed by this chapter and fails to pay the


tax as required by Sections 122.101 and 122.103 shall pay:


(1)AAa penalty of five percent of the amount of the tax


due and unpaid; and


(2)AAif the tax is not paid before the 31st day after


the date the tax payment is initially required to be made, an


additional penalty of five percent of the amount of the tax due and


unpaid.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A122.203.AAPENALTY FOR FAILURE TO REPORT AND PAY TAX. If


a person fails to make the report and to pay the tax for a reporting


period, only the penalty and additional penalty under Section


122.201, as applicable, for failure to make the report is imposed.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A122.204.AAMINIMUM PENALTY. If the amount of a penalty


or additional penalty computed as provided by this subchapter is


less than $5, the amount of the penalty or additional penalty is $5.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A122.205.AAINTEREST. A tax imposed by this chapter that


becomes delinquent draws interest at the rate of 12 percent a year


beginning on the 60th day after the date the tax becomes delinquent


and continues to draw interest until the date the tax is paid.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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ut.123.pdf


UTILITIES CODE


TITLE 3. GAS REGULATION


SUBTITLE B. REGULATION OF TRANSPORTATION AND USE


CHAPTER 123. USE OF NATURAL GAS FOR AGRICULTURAL PURPOSES


SUBCHAPTER A. NATURAL GAS SUPPLY FOR AGRICULTURAL PURPOSES


Sec.A123.001.AANATURAL GAS SUPPLY FOR AGRICULTURAL PURPOSES.


A person, firm, corporation, partnership, association, or


cooperative who sells natural gas for irrigation may not reduce the


supply of natural gas for an agricultural purpose, including


irrigation pumping or crop drying, if that person or entity:


(1)AAsells and distributes natural gas in a


municipality; or


(2)AAdelivers gas to the boundary of a municipality for


resale in the municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A123.002.AAEXCEPTION. This subchapter does not apply to


the extent that the supply of natural gas is required to maintain


natural gas service for:


(1)AAuse by residential users or hospitals; or


(2)AAan analogous use that is vital to public health and


safety.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. AGRICULTURE GAS USERS ACT


Sec.A123.021.AASHORT TITLE. This subchapter may be cited as


the Agriculture Gas Users Act.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A123.022.AADEFINITIONS. In this subchapter:


(1)AA"Agriculture energy user" means a person who


purchases or uses natural gas for fuel for an irrigation well.


(2)AA"Corporation" means a domestic or foreign


corporation or association, and each lessee, assignee, trustee,


1







receiver, or other successor in interest of the corporation or


association, that has any of the powers or privileges of a


corporation not possessed by an individual or partnership.


(3)AA"Person" includes an individual, a partnership of


two or more persons having a joint or common interest, a mutual or


cooperative association, and a corporation.


(4)AA"Supplier" means a person who furnishes natural


gas to an agriculture energy user.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A123.023.AACONTRACT FOR NATURAL GAS. (a) A supplier and


an agriculture energy user may by contract establish a price and


other terms of service for the furnishing of natural gas.


(b)AAA contract under this section must be negotiated in good


faith and the result of arm’s-length bargaining between the


parties.


(c)AAEach party shall provide information and maintain


records as reasonably necessary for the contract.


(d)AAA price charged to an agriculture energy user under the


contract may not exceed the price charged to a majority of the


supplier’s commercial users or other similar large-volume users.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A123.024.AAEXCEPTION. This subchapter does not apply to


a transaction between an agriculture energy user and a supplier who


does not deliver gas to a municipality unless:


(1)AAthe parties agree the subchapter applies to the


transaction; and


(2)AAthe contract states the subchapter applies to the


transaction.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


2







ut.124.pdf


UTILITIES CODE


TITLE 3. GAS REGULATION


SUBTITLE B. REGULATION OF TRANSPORTATION AND USE


CHAPTER 124. SUBMETERING TO MOBILE HOME PARKS AND APARTMENT HOUSES


Sec.A124.001.AADEFINITIONS. In this chapter:


(1)AA"Apartment house" means one or more buildings


containing more than five dwelling units each of which is rented


primarily for nontransient use with rent paid at intervals of one


week or longer. The term includes a rented or owner-occupied


residential condominium.


(2)AA"Dwelling unit" means:


(A)AAone or more rooms that are suitable for


occupancy as a residence and that contain kitchen and bathroom


facilities; or


(B)AAa mobile home in a mobile home park.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A124.002.AASUBMETERING. (a) The railroad commission


shall adopt rules under which an owner, operator, or manager of a


mobile home park or apartment house may purchase natural gas


through a master meter for delivery to a dwelling unit in the mobile


home park or apartment house using individual submeters to allocate


fairly the cost of the gas consumption of each dwelling unit.


(b)AAIn addition to other appropriate safeguards for a


resident of a mobile home park or apartment house, the rules must


provide that the owner, operator, or manager of the mobile home park


or apartment house:


(1)AAmay not deliver natural gas for sale or resale for


profit; and


(2)AAshall maintain adequate records relating to that


submetering and make those records available for inspection by the


resident during reasonable business hours.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


1







ut.13.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE A. PROVISIONS APPLICABLE TO ALL UTILITIES


CHAPTER 13. OFFICE OF PUBLIC UTILITY COUNSEL


SUBCHAPTER A. GENERAL PROVISIONS; POWERS AND DUTIES


Sec.A13.001.AAOFFICE OF PUBLIC UTILITY COUNSEL. The


independent office of public utility counsel represents the


interests of residential and small commercial consumers.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 13.002.AAAPPLICATION OF SUNSET ACT.AAThe Office of


Public Utility Counsel is subject to Chapter 325, Government Code


(Texas Sunset Act).AAUnless continued in existence as provided by


that chapter, the office is abolished September 1, 2029.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 5, eff. Sept. 1, 1999; Acts


1999, 76th Leg., ch. 1212, Sec. 2, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., Ch. 300 (S.B. 409), Sec. 1, eff.


September 1, 2005.


Acts 2011, 82nd Leg., R.S., Ch. 1232 (S.B. 652), Sec. 6.02,


eff. June 17, 2011.


Acts 2019, 86th Leg., R.S., Ch. 596 (S.B. 619), Sec. 3.08,


eff. June 10, 2019.


Acts 2021, 87th Leg., R.S., Ch. 850 (S.B. 713), Sec. 1.07,


eff. June 16, 2021.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 6, eff.


September 1, 2023.


Sec.A13.003.AAOFFICE POWERS AND DUTIES. (a)AAThe office:


(1)AAshall assess the effect of utility rate changes


and other regulatory actions on residential consumers in this


state;


(2)AAshall advocate in the office’s own name a position


determined by the counsellor to be most advantageous to a


1
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substantial number of residential consumers;


(3)AAmay appear or intervene, as a party or otherwise,


as a matter of right on behalf of:


(A)AAresidential consumers, as a class, in any


proceeding before the commission, including an alternative dispute


resolution proceeding; and


(B)AAsmall commercial consumers, as a class, in


any proceeding in which the counsellor determines that small


commercial consumers are in need of representation, including an


alternative dispute resolution proceeding;


(4)AAmay initiate or intervene as a matter of right or


otherwise appear in a judicial proceeding:


(A)AAthat involves an action taken by an


administrative agency in a proceeding, including an alternative


dispute resolution proceeding, in which the counsellor is


authorized to appear; or


(B)AAin which the counsellor determines that


residential electricity consumers or small commercial electricity


consumers are in need of representation;


(5)AAis entitled to the same access as a party, other


than commission staff, to records gathered by the commission under


Section 14.204;


(6)AAis entitled to discovery of any nonprivileged


matter that is relevant to the subject matter of a proceeding or


petition before the commission;


(7)AAmay represent an individual residential or small


commercial consumer with respect to the consumer’s disputed


complaint concerning utility services that is unresolved before the


commission;


(8)AAmay recommend legislation to the legislature that


the office determines would positively affect the interests of


residential and small commercial consumers; and


(9)AAmay advise persons who are interested parties for


purposes of Section 37.054 on procedural matters related to


proceedings before the commission on an application for a


certificate of convenience and necessity filed under Section


37.053.
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(b)AAThis section does not limit the authority of the


commission to represent residential or small commercial consumers.


(c)AAThe appearance of the counsellor in a proceeding does


not preclude the appearance of other parties on behalf of


residential or small commercial consumers. The counsellor may not


be grouped with any other party.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 6, eff. Sept. 1, 1999.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 416 (S.B. 855), Sec. 1, eff.


June 17, 2011.


Sec. 13.004.AAALTERNATIVE DISPUTE RESOLUTION PROCEDURES.


(a) The counsellor shall develop and implement a policy to


encourage the use of appropriate alternative dispute resolution


procedures under Chapter 2009, Government Code, to assist in the


resolution of internal disputes under the office’s jurisdiction.


(b)AAThe office’s procedures relating to alternative dispute


resolution must conform, to the extent possible, to any model


guidelines issued by the State Office of Administrative Hearings


for the use of alternative dispute resolution by state agencies.


(c)AAThe counsellor shall designate a trained person to:


(1)AAcoordinate the implementation of the policy


adopted under Subsection (a);


(2)AAserve as a resource for any training needed to


implement the procedures for alternative dispute resolution; and


(3)AAcollect data concerning the effectiveness of those


procedures, as implemented by the office.


Added by Acts 2005, 79th Leg., Ch. 300 (S.B. 409), Sec. 2, eff.


September 1, 2005.


Sec. 13.005.AACOMPLAINTS. (a) The office shall maintain a


system to promptly and efficiently act on complaints filed with the


office that the office has the authority to resolve.AAThe office


shall maintain information about parties to the complaint, the


subject matter of the complaint, a summary of the results of the


review or investigation of the complaint, and its disposition.
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(b)AAThe office shall make information available describing


its procedures for complaint investigation and resolution.


(c)AAThe office shall periodically notify the complaint


parties of the status of the complaint until final disposition.


Added by Acts 2005, 79th Leg., Ch. 300 (S.B. 409), Sec. 2, eff.


September 1, 2005.


Sec. 13.006.AATECHNOLOGY POLICY. The counsellor shall


implement a policy requiring the office to use appropriate


technological solutions to improve the office’s ability to perform


its functions.AAThe policy must ensure that the public is able to


interact with the office on the Internet.


Added by Acts 2005, 79th Leg., Ch. 300 (S.B. 409), Sec. 2, eff.


September 1, 2005.


SUBCHAPTER B. PUBLIC UTILITY COUNSEL


Sec.A13.021.AAAPPOINTMENT; TERM. (a) The chief executive


of the office is the counsellor.


(b)AAThe counsellor is appointed by the governor with the


advice and consent of the senate.


(c)AAThe appointment of the counsellor shall be made without


regard to the race, color, disability, sex, religion, age, or


national origin of the appointee.


(d)AAThe counsellor serves a two-year term that expires on


February 1 of the final year of the term.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A13.022.AAQUALIFICATIONS. (a)AAThe counsellor must:


(1)AAbe licensed to practice law in this state and a


resident of this state;


(2)AAhave demonstrated a strong commitment to and


involvement in efforts to safeguard the rights of the public; and


(3)AApossess the knowledge and experience necessary to


practice effectively in utility proceedings.


(b)AAA person is not eligible for appointment as counsellor


if:
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(1)AAthe person or the person’s spouse:


(A)AAis employed by or participates in the


management of a business entity or other organization that is


regulated by or receives funds from the commission;


(B)AAdirectly or indirectly owns or controls more


than a 10 percent interest or a pecuniary interest with a value


exceeding $10,000 in:


(i)AAa business entity or other organization


that is regulated by or receives funds from the commission or the


office; or


(ii)AAa utility competitor, utility


supplier, or other entity affected by a commission decision in a


manner other than by the setting of rates for that class of


customer;


(C)AAuses or receives a substantial amount of


tangible goods, services, or funds from the commission or the


office, other than compensation or reimbursement authorized by law


for service as counsellor or for commission membership, attendance,


or expenses; or


(D)AAnotwithstanding Paragraph (B), has an


interest in a mutual fund or retirement fund in which more than 10


percent of the fund’s holdings is in a single utility, utility


competitor, or utility supplier in this state and the person does


not disclose this information to the governor, senate, or other


entity, as appropriate; or


(2)AAthe person is not qualified to serve under Section


13.042.


(c)AARepealed by Acts 2005, 79th Leg., Ch. 300, Sec. 7, eff.


September 1, 2005.


(d)AAA person otherwise ineligible because of Subsection


(b)(1)(B) may be appointed and serve as counsellor if the person:


(1)AAnotifies the attorney general and commission that


the person is ineligible because of Subsection (b)(1)(B); and


(2)AAdivests the person or the person’s spouse of the


ownership or control:


(A)AAbefore beginning service; or


(B)AAif the person is already serving, within a
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reasonable time.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 300 (S.B. 409), Sec. 7, eff.


September 1, 2005.


Acts 2021, 87th Leg., R.S., Ch. 425 (S.B. 2), Sec. 2, eff.


June 8, 2021.


Sec.A13.023.AAGROUNDS FOR REMOVAL. (a) It is a ground for


removal from office if the counsellor:


(1)AAdoes not have at the time of taking office or


maintain during service as counsellor the qualifications required


by Section 13.022;


(2)AAis ineligible for service as counsellor under


Section 13.022, 13.042, or 13.043; or


(3)AAcannot discharge the counsellor ’s duties for a


substantial part of the term for which the counsellor is appointed


because of illness or disability.


(b)AAThe validity of an action of the office is not affected


by the fact that the action is taken when a ground for removal of the


counsellor exists.


(c)AAIf an employee has knowledge that a potential ground for


removal of the counsellor exists, the employee shall notify the


next highest ranking employee of the office, other than the


counsellor, who shall then notify the governor and the attorney


general that a potential ground for removal exists.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 300 (S.B. 409), Sec. 3, eff.


September 1, 2005.


Sec.A13.024.AAPROHIBITED ACTS. (a) The counsellor may not


have a direct or indirect interest in a utility company regulated


under this title, its parent, or its subsidiary companies,


corporations, or cooperatives or a utility competitor, utility


supplier, or other entity affected in a manner other than by the


setting of rates for that class of customer.
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(b)AAThe prohibition under Subsection (a) applies during the


period of the counsellor’s service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 7, eff. Sept. 1, 1999.


SUBCHAPTER C. OFFICE PERSONNEL


Sec.A13.041.AAPERSONNEL. (a) The counsellor may employ


lawyers, economists, engineers, consultants, statisticians,


accountants, clerical staff, and other employees as the counsellor


considers necessary to carry out this chapter.


(b)AAAn employee receives compensation as prescribed by the


legislature from the assessment imposed by Subchapter A, Chapter


16.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 13.042.AACONFLICT OF INTEREST. (a) In this section,


"Texas trade association" means a cooperative and voluntarily


joined statewide association of business or professional


competitors in this state designed to assist its members and its


industry or profession in dealing with mutual business or


professional problems and in promoting their common interest.


(b)AAA person may not serve as counsellor or be an employee of


the office employed in a "bona fide executive, administrative, or


professional capacity," as that phrase is used for purposes of


establishing an exemption to the overtime provisions of the federal


Fair Labor Standards Act of 1938 (29 U.S.C. Section 201 et seq.) if


the person is:


(1)AAan officer, employee, or paid consultant of a


Texas trade association in the field of utilities; or


(2)AAthe spouse of an officer, manager, or paid


consultant of a Texas trade association in the field of utilities.


(c)AAA person may not serve as counsellor or act as the


general counsel to the office if the person is required to register


as a lobbyist under Chapter 305, Government Code, because of the


person’s activities for compensation on behalf of a profession


related to the operation of the office.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 300 (S.B. 409), Sec. 4, eff.


September 1, 2005.


Sec.A13.043.AAPROHIBITION ON EMPLOYMENT OR REPRESENTATION.


(a) A former counsel may not make any communication to or


appearance before the commission or an officer or employee of the


commission before the second anniversary of the date the person


ceases to serve as counsel if the communication or appearance is


made:


(1)AAon behalf of another person in connection with any


matter on which the person seeks official action; or


(2)AAwith the intent to influence a commission decision


or action, unless acting on his or her own behalf and without


remuneration.


(b)AAA former counsel may not represent any person or receive


compensation for services rendered on behalf of any person


regarding a matter before the commission before the second


anniversary of the date the person ceases to serve as counsel.


(c)AAA person commits an offense if the person violates this


section. An offense under this subsection is a Class A misdemeanor.


(d)AAAn employee of the office may not:


(1)AAbe employed by a public utility that was in the


scope of the employee’s official responsibility while the employee


was associated with the office; or


(2)AArepresent a person before the commission or a


court in a matter:


(A)AAin which the employee was personally involved


while associated with the office; or


(B)AAthat was within the employee ’s official


responsibility while the employee was associated with the office.


(e)AAThe prohibition of Subsection (d)(1) applies until the


first anniversary of the date the employee’s employment with the


office ceases.


(f)AAThe prohibition of Subsection (d)(2) applies while an


employee of the office is associated with the office and at any time
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after.


(g)AAFor purposes of this section, "person" includes an


electric cooperative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 8, eff. Sept. 1, 1999.


Sec.A13.044.AACAREER LADDER PROGRAM; PERFORMANCE


EVALUATIONS; MERIT PAY. (a) The counsellor or the counsellor ’s


designee shall develop an intra-agency career ladder program that


addresses opportunities for mobility and advancement for office


employees. The program shall require intra-agency postings of each


position concurrently with any public posting.


(b)AAThe counsellor or the counsellor ’s designee shall


develop a system of annual performance evaluations that are based


on documented employee performance. Merit pay for office employees


must be based on the system established under this subsection.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A13.045.AAEQUAL EMPLOYMENT OPPORTUNITY POLICY


STATEMENT. (a) The counsellor or the counsellor’s designee shall


prepare and maintain a written policy statement to ensure


implementation of a program of equal employment opportunity under


which all personnel transactions are made without regard to race,


color, disability, sex, religion, age, or national origin.


(b)AAThe policy statement under Subsection (a) must include:


(1)AApersonnel policies, including policies related to


recruitment, evaluation, selection, appointment, training, and


promotion of personnel, that are in compliance with the


requirements of Chapter 21, Labor Code;


(2)AAa comprehensive analysis of the office workforce


that meets federal and state guidelines;


(3)AAprocedures by which a determination can be made


about the extent of underuse in the office workforce of all persons


for whom federal or state guidelines encourage a more equitable


balance; and


(4)AAreasonable methods to appropriately address the


underuse.
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(c)AAA policy statement prepared under Subsection (b) must:


(1)AAcover an annual period;


(2)AAbe updated at least annually;


(3)AAbe reviewed by the Commission on Human Rights for


compliance with Subsection (b)(1); and


(4)AAbe filed with the governor’s office.


(d)AAThe governor ’s office shall deliver a biennial report to


the legislature based on the information received under Subsection


(c). The report may be made separately or as a part of other


biennial reports to the legislature.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A13.046.AAQUALIFICATIONS AND STANDARDS OF CONDUCT


INFORMATION. The office shall provide to office employees as often


as necessary information regarding their:


(1)AAqualifications for employment under this title;


and


(2)AAresponsibilities under applicable laws relating


to standards of conduct for employees.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. PUBLIC INTEREST INFORMATION AND REPORTS


Sec.A13.061.AAPUBLIC INTEREST INFORMATION. The office shall


prepare information of public interest describing the functions of


the office. The office shall make the information available to the


public and appropriate state agencies.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A13.062.AAPUBLIC PARTICIPATION. (a) The office shall


comply with federal and state laws related to program and facility


accessibility.


(b)AAThe office shall prepare and maintain a written plan


that describes how a person who does not speak English may be


provided reasonable access to the office’s programs and services.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec. 13.063.AAANNUAL REPORT.AA The office shall prepare


annually a report on the office’s activities during the preceding


year and submit the report to the standing legislative committees


that have jurisdiction over the office, the house appropriations


committee, and the senate finance committee.AAAt a minimum, the


report must include:


(1)AAa list of the types of activities conducted by the


office and the time spent by the office on each activity;


(2)AAthe number of hours billed by the office for


representing residential or small commercial consumers in


proceedings;


(3)AAthe number of staff positions and the type of work


performed by each position; and


(4)AAthe office’s rate of success in representing


residential or small commercial consumers in appealing commission


decisions.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 300 (S.B. 409), Sec. 5, eff.


September 1, 2005.


Acts 2011, 82nd Leg., R.S., Ch. 1083 (S.B. 1179), Sec.


25(161), eff. June 17, 2011.


Acts 2019, 86th Leg., R.S., Ch. 573 (S.B. 241), Sec. 1.44,


eff. September 1, 2019.


Sec. 13.064.AAPUBLIC HEARING. (a) The office annually shall


conduct a public hearing to assist the office in developing a plan


of priorities and to give the public, including residential and


small commercial consumers, an opportunity to comment on the


office’s functions and effectiveness.


(b)AAA public hearing held under this section is not subject


to Chapter 551, Government Code.


(c)AAThe office shall file notice of a public hearing held


under this section with the secretary of state for publication in


the Texas Register.


Added by Acts 2005, 79th Leg., Ch. 300 (S.B. 409), Sec. 6, eff.


September 1, 2005.


11



http://www.legis.state.tx.us/tlodocs/79R/billtext/html/SB00409F.HTM

http://www.legis.state.tx.us/tlodocs/82R/billtext/html/SB01179F.HTM

http://www.legis.state.tx.us/tlodocs/86R/billtext/html/SB00241F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=GV&Value=551

http://www.legis.state.tx.us/tlodocs/79R/billtext/html/SB00409F.HTM





ut.14.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE A. PROVISIONS APPLICABLE TO ALL UTILITIES


CHAPTER 14. JURISDICTION AND POWERS OF COMMISSION AND OTHER


REGULATORY AUTHORITIES


SUBCHAPTER A. GENERAL POWERS OF COMMISSION


Sec.A14.001.AAPOWER TO REGULATE AND SUPERVISE. The


commission has the general power to regulate and supervise the


business of each public utility within its jurisdiction and to do


anything specifically designated or implied by this title that is


necessary and convenient to the exercise of that power and


jurisdiction.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.002.AARULES. The commission shall adopt and enforce


rules reasonably required in the exercise of its powers and


jurisdiction.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 14.0025.AANEGOTIATED RULEMAKING AND ALTERNATIVE DISPUTE


RESOLUTION. (a) The commission shall develop and implement a


policy to encourage the use of:


(1)AAnegotiated rulemaking procedures under Chapter


2008, Government Code, for the adoption of commission rules; and


(2)AAappropriate alternative dispute resolution


procedures under Chapter 2009, Government Code, to assist in the


resolution of internal and external disputes under the commission’s


jurisdiction.


(b)AAThe commission ’s procedures relating to alternative


dispute resolution must conform, to the extent possible, to any


model guidelines issued by the State Office of Administrative


Hearings for the use of alternative dispute resolution by state


agencies.


(c)AAThe commission shall designate a trained person to:


(1)AAcoordinate the implementation of the policy
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adopted under Subsection (a);


(2)AAserve as a resource for any training needed to


implement the procedures for negotiated rulemaking or alternative


dispute resolution; and


(3)AAcollect data concerning the effectiveness of those


procedures, as implemented by the commission.


Added by Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 5, eff.


September 1, 2005.


Sec.A14.003.AACOMMISSION POWERS RELATING TO REPORTS. The


commission may:


(1)AArequire a public utility to report to the


commission information relating to:


(A)AAthe utility; and


(B)AAa transaction between the utility and an


affiliate inside or outside this state, to the extent that the


transaction is subject to the commission ’s jurisdiction;


(2)AAestablish the form for a report;


(3)AAdetermine the time for a report and the frequency


with which the report is to be made;


(4)AArequire that a report be made under oath;


(5)AArequire the filing with the commission of a copy


of:


(A)AAa contract or arrangement between a public


utility and an affiliate;


(B)AAa report filed with a federal agency or a


governmental agency or body of another state; and


(C)AAan annual report that shows each payment of


compensation, other than salary or wages subject to federal income


tax withholding:


(i)AAto residents of this state;


(ii)AAwith respect to legal, administrative,


or legislative matters in this state; or


(iii)AAfor representation before the


legislature of this state or any governmental agency or body; and


(6)AArequire that a contract or arrangement described


by Subdivision (5)(A) that is not in writing be reduced to writing


2



http://www.legis.state.tx.us/tlodocs/79R/billtext/html/SB00408F.HTM





and filed with the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.004.AAREPORT OF SUBSTANTIAL INTEREST. The


commission may require disclosure of the identity and respective


interests of each owner of at least one percent of the voting


securities of a public utility or its affiliate.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.005.AACRITERIA AND GUIDELINES GOVERNING TERMINATION


OF SERVICES TO ELDERLY AND DISABLED. The commission may establish


criteria and guidelines with the utility industry relating to


industry procedures used in terminating services to the elderly and


disabled.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.006.AAINTERFERENCE WITH TERMS OR CONDITIONS OF


EMPLOYMENT; PRESUMPTION OF REASONABLENESS. The commission may not


interfere with employee wages and benefits, working conditions, or


other terms or conditions of employment that are the product of a


collective bargaining agreement recognized under federal law. An


employee wage rate or benefit that is the product of the collective


bargaining is presumed to be reasonable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.007.AAASSISTANCE TO MUNICIPALITY. On request by the


governing body of a municipality, the commission may provide


commission employees as necessary to advise and consult with the


municipality on a pending matter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.008.AAMUNICIPAL FRANCHISES. (a) This title does not


restrict the rights and powers of a municipality to grant or refuse


a franchise to use the streets and alleys in the municipality or to


make a statutory charge for that use.


(b)AAA franchise agreement may not limit or interfere with a


power conferred on the commission by this title.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. PRACTICE AND PROCEDURE


Sec.A14.051.AAPROCEDURAL POWERS. The commission may:


(1)AAcall and hold a hearing;


(2)AAadminister an oath;


(3)AAreceive evidence at a hearing;


(4)AAissue a subpoena to compel the attendance of a


witness or the production of a document; and


(5)AAmake findings of fact and decisions to administer


this title or a rule, order, or other action of the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.052.AARULES. (a)AAThe commission shall adopt and


enforce rules governing practice and procedure before the


commission and, as applicable, practice and procedure before the


State Office of Administrative Hearings.


(b)AAThe commission shall adopt rules that authorize an


administrative law judge to:


(1)AAlimit the amount of time that a party may have to


present its case;


(2)AAlimit the number of requests for information that


a party may make in a contested case;


(3)AArequire a party to a contested case to identify


contested issues and facts before the hearing begins;


(4)AAlimit cross-examination to only those issues and


facts identified before the hearing and to any new issues that may


arise as a result of the discovery process; and


(5)AAgroup parties, other than the office, that have


the same position on an issue to facilitate cross-examination on


that issue.


(c)AAA rule adopted under Subsection (b)(5) must permit each


party in a group to present that party’s witnesses for


cross-examination during the hearing.


(d)AAA rule adopted under this section must ensure that each


party receives due process.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2015, 84th Leg., R.S., Ch. 228 (H.B. 2154), Sec. 23, eff.


September 1, 2015.


Sec.A14.053.AAPOWERS AND DUTIES OF STATE OFFICE OF


ADMINISTRATIVE HEARINGS. (a)AAThe State Office of Administrative


Hearings shall conduct each hearing in a contested case that is not


conducted by one or more commissioners.


(b)AAThe commission may delegate to the State Office of


Administrative Hearings the authority to make a final decision and


to issue findings of fact, conclusions of law, and other necessary


orders in a proceeding in which there is not a contested issue of


fact or law.


(c)AAThe commission by rule shall define the procedures by


which it delegates final decision-making authority under


Subsection (b).


(d)AAFor review purposes an administrative law judge’s final


decision under Subsection (b) has the same effect as a final


decision of the commission unless a commissioner requests formal


review of the decision.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2015, 84th Leg., R.S., Ch. 228 (H.B. 2154), Sec. 24, eff.


September 1, 2015.


Sec.A14.054.AASETTLEMENTS. (a) The commission by rule shall


adopt procedures governing the use of settlements to resolve


contested cases.


(b)AARules adopted under this section must ensure that:


(1)AAeach party retains the right to:


(A)AAa full hearing before the commission on


issues that remain in dispute; and


(B)AAjudicial review of issues that remain in


dispute;


(2)AAan issue of fact raised by a nonsettling party may


not be waived by a settlement or stipulation of the other parties;
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and


(3)AAa nonsettling party may use an issue of fact raised


by that party as the basis for judicial review.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.055.AARECORD OF PROCEEDINGS. The regulatory


authority shall keep a record of each proceeding before the


authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.056.AARIGHT TO BE HEARD. Each party to a proceeding


before a regulatory authority is entitled to be heard by attorney or


in person.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.057.AAORDERS OF COMMISSION; TRANSCRIPTS AND


EXHIBITS; PUBLIC RECORDS. (a) A commission order must be in


writing and contain detailed findings of the facts on which it is


passed.


(b)AAThe commission shall retain a copy of the transcript and


the exhibits in any matter in which the commission issues an order.


(c)AASubject to Chapter 552, Government Code, each file


pertaining to a matter that was at any time pending before the


commission or to a record, report, or inspection required by


Section 14.003, 14.151, 14.152, 14.153, 14.201, or 14.203-14.207 or


by Subtitle B or C is public information.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 14.058.AAFEES FOR ELECTRONIC ACCESS TO INFORMATION. The


fees charged by the commission for electronic access to information


that is stored in the system established by the commission using


funds from the Texas Public Finance Authority and approved by the


Department of Information Resources shall be established:


(1)AAby the commission in consultation with the


comptroller; and


(2)AAin an amount reasonable and necessary to retire


the debt to the Texas Public Finance Authority associated with
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establishing the electronic access system.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.01(a), eff. Sept. 1,


1999.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 937 (H.B. 3560), Sec. 1.115,


eff. September 1, 2007.


Sec. 14.059.AATECHNOLOGY POLICY. The commission shall


implement a policy requiring the commission to use appropriate


technological solutions to improve the commission ’s ability to


perform its functions.AAThe policy must ensure that the public is


able to interact with the commission on the Internet.


Added by Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 6, eff.


September 1, 2005.


SUBCHAPTER C. RESTRICTIONS ON CERTAIN TRANSACTIONS


Sec.A14.101.AAREPORT OF CERTAIN TRANSACTIONS; COMMISSION


CONSIDERATION. (a)AAUnless a public utility reports the


transaction to the commission within a reasonable time, the public


utility may not:


(1)AAsell, acquire, or lease a plant as an operating


unit or system in this state for a total consideration of more than


$10 million; or


(2)AAmerge or consolidate with another public utility


operating in this state.


(b)AAA public utility shall report to the commission within a


reasonable time each transaction that involves the sale of at least


50 percent of the stock of the utility. On the filing of a report


with the commission, the commission shall investigate the


transaction, with or without a public hearing, to determine whether


the action is consistent with the public interest. In reaching its


determination, the commission shall consider:


(1)AAthe reasonable value of the property, facilities,


or securities to be acquired, disposed of, merged, transferred, or


consolidated;


(2)AAwhether the transaction will:
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(A)AAadversely affect the health or safety of


customers or employees;


(B)AAresult in the transfer of jobs of citizens of


this state to workers domiciled outside this state; or


(C)AAresult in the decline of service;


(3)AAwhether the public utility will receive


consideration equal to the reasonable value of the assets when it


sells, leases, or transfers assets; and


(4)AAwhether the transaction is consistent with the


public interest.


(c)AAIf the commission finds that a transaction is not in the


public interest, the commission shall take the effect of the


transaction into consideration in ratemaking proceedings and


disallow the effect of the transaction if the transaction will


unreasonably affect rates or service.


(d)AAThis section does not apply to:


(1)AAthe purchase of a unit of property for


replacement;


(2)AAan addition to the facilities of a public utility


by construction; or


(3)AAtransactions that facilitate unbundling, asset


valuation, minimization of ownership or control of generation


assets, or other purposes consistent with Chapter 39.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 9, eff. Sept. 1, 1999.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 129 (H.B. 1753), Sec. 1, eff.


September 1, 2011.


Sec.A14.102.AAREPORT OF PURCHASE OF VOTING STOCK IN PUBLIC


UTILITY. A public utility may not purchase voting stock in another


public utility doing business in this state unless the utility


reports the purchase to the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.103.AAREPORT OF LOAN TO STOCKHOLDERS. A public


utility may not loan money, stocks, bonds, notes, or other evidence
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of indebtedness to a person who directly or indirectly owns or holds


any stock of the public utility unless the public utility reports


the transaction to the commission within a reasonable time.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. RECORDS


Sec.A14.151.AARECORDS OF PUBLIC UTILITY. (a) Each public


utility shall keep and provide to the regulatory authority, in the


manner and form prescribed by the commission, uniform accounts of


all business transacted by the utility.


(b)AAThe commission may prescribe the form of books,


accounts, records, and memoranda to be kept by a public utility,


including:


(1)AAthe books, accounts, records, and memoranda of:


(A)AAthe provision of and capacity for service;


and


(B)AAthe receipt and expenditure of money; and


(2)AAany other form, record, and memorandum that the


commission considers necessary to carry out this title.


(c)AAFor a public utility subject to regulation by a federal


regulatory agency, compliance with the system of accounts


prescribed for the particular class of utilities by the federal


agency may be considered sufficient compliance with the system


prescribed by the commission. The commission may prescribe the


form of books, accounts, records, and memoranda covering


information in addition to that required by the federal agency. The


system of accounts and the form of books, accounts, records, and


memoranda prescribed by the commission for a public utility or


class of utilities may not be inconsistent with the systems and


forms established by a federal agency for that public utility or


class of utilities.


(d)AAEach public utility shall:


(1)AAkeep and provide its books, accounts, records, and


memoranda accurately in the manner and form prescribed by the


commission; and


(2)AAcomply with the directions of the regulatory
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authority relating to the books, accounts, records, and memoranda.


(e)AAIn this section, "public utility" includes a


municipally owned utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.152.AAMAINTENANCE OF OFFICE AND RECORDS IN THIS


STATE. (a) Each public utility shall maintain an office in this


state in a county in which some part of the utility’s property is


located. The utility shall keep in this office all books, accounts,


records, and memoranda required by the commission to be kept in this


state.


(b)AAA book, account, record, or memorandum required by the


regulatory authority to be kept in this state may not be removed


from this state, except as:


(1)AAprovided by Section 52.255; and


(2)AAprescribed by the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.153.AACOMMUNICATIONS WITH REGULATORY AUTHORITY. (a)


The regulatory authority shall adopt rules governing


communications with the regulatory authority or a member or


employee of the regulatory authority by:


(1)AAa public utility;


(2)AAan affiliate; or


(3)AAa representative of a public utility or affiliate.


(b)AAA record of a communication must contain:


(1)AAthe name of the person contacting the regulatory


authority or member or employee of the regulatory authority;


(2)AAthe name of the business entity represented;


(3)AAa brief description of the subject matter of the


communication; and


(4)AAthe action, if any, requested by the public


utility, affiliate, or representative.


(c)AARecords compiled under Subsection (b) shall be


available to the public monthly.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A14.154.AAJURISDICTION OVER AFFILIATE. (a) The


commission has jurisdiction over an affiliate that has a


transaction with a public utility under the commission’s


jurisdiction to the extent of access to a record of the affiliate


relating to the transaction, including a record of joint or general


expenses, any portion of which may be applicable to the


transaction.


(b)AAA record obtained by the commission relating to sale of


electrical energy at wholesale by an affiliate to the public


utility is confidential and is not subject to disclosure under


Chapter 552, Government Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. AUDITS AND INSPECTIONS


Sec.A14.201.AAINQUIRY INTO MANAGEMENT AND AFFAIRS. A


regulatory authority may inquire into the management and affairs of


each public utility and shall keep itself informed as to the manner


and method in which each public utility is managed and its affairs


are conducted.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.202.AAMANAGEMENT AUDITS BY COMMISSION. (a) The


commission shall:


(1)AAinquire into the management of the business of


each public utility under its jurisdiction;


(2)AAkeep itself informed as to the manner and method in


which the utility’s business is managed; and


(3)AAobtain from the public utility any information


necessary to enable the commission to perform a management audit.


(b)AAThe commission may audit a utility under its


jurisdiction as frequently as needed. Six months after an audit,


the utility shall report to the commission on the status of the


implementation of the recommendations of the audit and shall file


subsequent reports at times the commission considers appropriate.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A14.203.AAAUDIT OF ACCOUNTS. A regulatory authority may


require the examination and audit of the accounts of a public or


municipally owned utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.204.AAINSPECTION. (a) A regulatory authority and,


to the extent authorized by the regulatory authority, its counsel,


agent, or employee, may:


(1)AAinspect and obtain copies of the papers, books,


accounts, documents, and other business records of a public utility


within its jurisdiction; and


(2)AAinspect the plant, equipment, and other property


of a public utility within its jurisdiction.


(b)AAAn action under this section must be conducted at a


reasonable time for a reasonable purpose.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.205.AAEXAMINATIONS UNDER OATH. In connection with


an action taken under Section 14.204, the regulatory authority may:


(1)AAexamine under oath an officer, agent, or employee


of a public utility; or


(2)AAauthorize the person conducting the action to make


the examination under oath.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.206.AAENTERING PREMISES OF PUBLIC UTILITY. (a) A


member, agent, or employee of a regulatory authority may enter the


premises occupied by a public utility to conduct an inspection,


examination, or test or to exercise any other authority provided by


this title.


(b)AAA member, agent, or employee of the regulatory authority


may act under this section only during reasonable hours and after


reasonable notice to the public utility.


(c)AAA public utility is entitled to be represented when an


inspection, examination, or test is conducted on its premises. The


utility is entitled to a reasonable time to secure a representative


before the inspection, examination, or test begins.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A14.207.AAPRODUCTION OF OUT-OF-STATE RECORDS. (a) A


regulatory authority may require, by order or subpoena served on a


public utility, the production, at the time and place in this state


that the regulatory authority designates, of any books, accounts,


papers, or records kept by that public utility outside this state


or, if ordered by the commission, verified copies of the books,


accounts, papers, or records.


(b)AAA public utility that fails or refuses to comply with an


order or subpoena under this section violates this title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 3. GAS REGULATION


SUBTITLE C. PROPANE GAS DISTRIBUTION SYSTEMS


CHAPTER 141. STANDARDS FOR DISTRIBUTION SYSTEM RETAILERS


Sec. 141.001.AADEFINITIONS.AAIn this chapter:


(1)AA"Allowable markup" means the two-calendar-year


rolling average of the differences between the monthly E.I.A.


retail prices per gallon reported during the two calendar years


immediately preceding the calendar year in which a billing month


occurs and the corresponding spot prices per gallon reported for


the same month an E.I.A. retail price was reported during those two


calendar years. As an example of the calculated allowable markup,


for 2013, the allowable markup is $1.48 per gallon.


(2)AA"Allowable spot price" means the average of the


spot prices for the two months preceding the billing month. As an


example of the calculated allowable spot price, for the billing


month of January 2013, the allowable spot price was $0.844 per


gallon. The commission shall identify the allowable spot price each


month and publish that price on the commission ’s website.


(3)AA"Commission" means the Railroad Commission of


Texas or its successor agency.


(4)AA"Customer" means a retail customer of propane gas


purchased from and delivered by a distribution system retailer


through a propane gas system.


(5)AA"Distribution system retailer":


(A)AAmeans a retail propane dealer that:


(i)AAowns or operates for compensation in


this state a propane gas system; and


(ii)AAhas a Category E or K license issued by


the applicable license and permit section of the commission; and


(B)AAdoes not include a person that furnishes


propane gas only to the person, to the person’s employees, or to the


person’s tenants as an incident of employment or tenancy, if the


service is not resold to customers.


(6)AA"E.I.A. retail price" means the monthly U.S.


Propane Residential Price as reported by the United States Energy
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Information Administration or its successor agency in dollars per


gallon.AAAs an example of the calculated E.I.A. retail price, for


January 2013, the E.I.A. retail price was $2.449 per gallon.


(7)AA"Propane gas" means a normally gaseous hydrocarbon


defined as propane by the United States Energy Information


Administration or its successor agency.


(8)AA"Propane gas system" means one or more propane


storage containers, equipment, and facilities connected to a


contiguous piping system through which propane gas is supplied by a


distribution system retailer to at least 10 customers.


(9)AA"Rate" means the price per cubic foot of gas


passing through the meter levied, charged, or collected by a


distribution system retailer from a customer for propane gas


provided through a propane gas system to the customer exclusive of


any fees, taxes, or other charges.AAA conversion factor of 36.4


cubic feet of propane gas per gallon shall be used for purposes of


determining a rate.


(10)AA"Spot price" means the Mont Belvieu, TX monthly


Propane Spot Price FOB per gallon as reported by the United States


Energy Information Administration or its successor agency in


dollars per gallon.AAIn January 2013, the spot price was $0.838 per


gallon.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1296 (H.B. 2532), Sec. 1,


eff. September 1, 2013.


Sec. 141.002.AAAPPLICABILITY.AAThis chapter applies only to


the retail sale of propane gas made by a distribution system


retailer through a propane gas system. This chapter does not apply


to any other retail or wholesale sale of propane gas.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1296 (H.B. 2532), Sec. 1,


eff. September 1, 2013.


Sec. 141.003.AARATE AND FEE CEILINGS. (a) In each billing


month, a distribution system retailer shall charge a customer a


just and reasonable rate for propane gas provided through a propane


gas system to the customer. For the purposes of this section, a just


and reasonable rate charged monthly for propane gas is a rate for
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propane gas provided through a propane gas system to the customer if


it is less than or equal to the allowable spot price plus the


allowable markup.AAFor a customer ’s bill that contains days in more


than one month, the month with the most days covered by the bill


shall be considered the billing month.AAThe price per gallon shall


be converted to the cubic foot rate by dividing the price per gallon


by 36.4.


(b)AAIn addition to the rate authorized by Subsection (a), a


distribution system retailer may charge customers special fees for


services, including a connection fee, a disconnection fee, a


monthly account fee to maintain an active account, a late payment


fee, a disconnect or termination fee, a reconnection fee, an


accelerated reconnection fee, a dishonored or canceled payment fee,


a service initiation fee, and a tampering fee or an unauthorized gas


consumption or diversion fee, if the fees are reasonable and


customary.AAFor purposes of this section, the fees described above


that were charged or adopted by a distribution system retailer as of


January 1, 2013, as adjusted pursuant to Subsection (c), are deemed


reasonable and customary for that distribution system retailer and


its successors regarding any systems owned or operated currently or


in the future.


(c)AAThe distribution system retailer may adjust the fees


described by Subsection (b) up or down based on the 12-month changes


in the Consumer Price Index for All Urban Consumers, U.S. City


Average, All Items, CPI-U, Not Seasonally Adjusted, published by


the Bureau of Labor Statistics of the United States Department of


Labor or a similar index if that index is unavailable. For


calculation purposes, the beginning base month is December 2012.


(d)AANothing in this section limits a distribution system


retailer’s ability to pass through to a customer as a separate


charge on a pro rata actual-cost basis:


(1)AAa tax, other than a tax assessed on the basis of


income, gross income, property, or margins;


(2)AAan assessment, surcharge, levy, fee, or other


charge imposed by a governmental entity, any one of which begins or


is increased on or after January 1, 2013, either:


(A)AAdirectly on a propane gas system or any
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portion; or


(B)AAon a distribution system retailer by virtue


of its ownership or operation of a propane gas system; or


(3)AAa sales tax or franchise fee.


(e)AAA fee passed through to a customer under Subsection (d)


shall be:


(1)AApassed through without any additional markup; and


(2)AAidentified as a separate item on a customer ’s bill.


(f)AANotwithstanding any other provision in this section,


this subtitle does not apply to a new gas line construction charge,


a gas line repair charge, or an appliance repair charge.


(g)AAIn the event either or both the E.I.A. retail price or


the Mont Belvieu, TX monthly Propane Spot Price FOB per gallon cease


to be available, the commission shall designate a reasonably


similar available substitute index or indices as necessary for


purposes of calculation of the rate deemed just and reasonable for


purposes of this section.AAUntil the commission publishes an order


designating the substitute index or indices, distribution system


retailers shall charge a rate not to exceed the most recent


available allowable markup plus the most recent available Mont


Belvieu, TX monthly Propane Spot Price FOB per gallon.AAIf the Mont


Belvieu, TX monthly Propane Spot Price FOB per gallon is not


available from the United States Energy Information


Administration, the distribution system retailer, for the purpose


of defining the spot price, may identify and use the Mont Belvieu,


TX monthly Propane Spot Price FOB per gallon as reported by an


alternative publicly available published source.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1296 (H.B. 2532), Sec. 1,


eff. September 1, 2013.


Sec. 141.0031.AADAYS IN BILLING MONTH. (a) A customer’s bill


may not include charges for a period of more than:


(1)AA32 days for a billing month in which the majority


of days in the billing month occur in December, January, or


February; or


(2)AA31 days for a billing month in which the majority


of days in the billing month occur in any other month.
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(b)AAIf an extreme condition occurs or continues on or after


the 29th day of a billing month described by Subsection (a)(1), the


billing month may be extended by the number of days the extreme


condition occurs. Extreme conditions include:


(1)AAiced, flooded, closed, or otherwise impassable


roads in the county in which the customer resides;


(2)AAa natural disaster, including an earthquake, a


hurricane, a tornado, or winds of more than 60 miles per hour; and


(3)AAcivil disruption, including war, riot, or labor


disruption or stoppage.


Added by Acts 2015, 84th Leg., R.S., Ch. 783 (H.B. 2558), Sec. 1,


eff. September 1, 2015.


Sec. 141.004.AADISCONNECTION OF PROPANE GAS SERVICE. (a)AAA


distribution system retailer may not disconnect propane gas service


to a residential customer on a weekend day or holiday officially


observed by the State of Texas unless personnel of the distribution


system retailer are available on that day to receive payments and


reconnect service.


(b)AAA distribution system retailer may not disconnect


propane gas service to a residential customer during an extreme


weather emergency, as defined by Section 104.258. The distribution


system retailer shall defer collection of the full payment of bills


that are due during an extreme weather emergency, as defined by


Section 104.258, until after the emergency is over.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1296 (H.B. 2532), Sec. 1,


eff. September 1, 2013.


Sec. 141.005.AACONTINUITY OF SERVICE. (a)AAA distribution


system retailer shall make all reasonable efforts to prevent


interruptions of service.AAWhen an interruption occurs, the


distribution system retailer shall reestablish service within the


shortest possible time consistent with prudent operating


principles so that the smallest number of customers are affected.


(b)AAExcluding service interruptions under Section 141.006,


a distribution system retailer shall keep complete records of all


emergency and scheduled service interruptions lasting more than six
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hours and affecting more than two customers. The records must


describe the cause, date, length, and location of each


interruption, the approximate number of customers affected by the


interruption, and, in the case of an emergency interruption, the


remedy and steps taken to prevent a recurrence, if applicable. The


distribution system retailer shall submit copies of the service


interruption records to the commission quarterly.


(c)AAThe distribution system retailer shall notify the


commission in writing not later than 48 hours after an interruption


in service that affects the entire propane gas system, lasts more


than four hours, represents an existing or probable hazard to


persons or property, and requires immediate repair or continuous


action until the conditions are no longer hazardous.AAThe notice


shall include the distribution system report of a service


interruption. A written report of a service interruption in another


form, including a part of a safety report, is sufficient to comply


with this subsection.


(d)AAThe commission shall establish and maintain a toll-free


telephone number to enable a customer to notify the commission of a


service interruption that does not involve a refusal to serve under


Section 141.006.AAThe commission shall immediately investigate the


notification.AAA distribution system retailer shall notify the


customer of the commission phone number on each billing statement.


(e)AATo restore and maintain service, the commission may


assume temporary operational control of a propane gas system that


experiences a service interruption that affects the entire propane


gas system and that:


(1)AAcontinues to affect the entire propane gas system


after the distribution system retailer has had direct access to and


control of the system for more than 48 hours after the service


interruption began;


(2)AAoccurs more than three times in one month; or


(3)AAis the result of the distribution system


retailer’s failure or refusal to replenish the primary propane tank


for a reason other than a general local market disruption, a


restriction on wholesale propane supplies, mechanical failure,


criminal activity, or an act of God.
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(f)AAThe commission may draw down all or part of the


financial surety posted under Section 141.009, as required, to


restore and maintain service under Subsection (e).


(g)AAAt the request of the commission, the attorney general


shall bring suit for the appointment of a receiver to collect the


assets and carry on the business of a distribution system retailer


that:


(1)AAhas abandoned operation of its facilities;


(2)AAinforms the commission that the owner is


abandoning the system; or


(3)AAexperiences a service interruption as described


under Subsection (e).


(h)AAThe court shall appoint a receiver if an appointment is


necessary to guarantee:


(1)AAthe collection of assessments, fees, penalties, or


interest; or


(2)AAcontinuous and adequate service to the customers


of the utility.


(i)AAThe receiver shall execute a bond to assure the proper


performance of the receiver’s duties in an amount to be set by the


court.


(j)AAAfter appointment and execution of bond, the receiver


shall take possession of the assets of the utility specified by the


court.AAUntil discharged by the court, the receiver shall perform


the duties that the court directs to preserve the assets and carry


on the business of the utility and shall strictly observe the final


order involved.


(k)AAOn a showing of good cause by the distribution system


retailer, the court may dissolve the receivership and order the


assets and control of the business returned to the distribution


system retailer.


(l)AANotwithstanding Section 64.021, Civil Practice and


Remedies Code, a receiver appointed under this section may seek


commission approval to acquire the distribution system retailer’s


facilities.


(m)AASubject to the approval of the court and after giving


notice to all interested parties, the receiver may sell or
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otherwise dispose of all or part of the real or personal property of


a propane gas system against which a proceeding has been brought


under this subchapter to pay the costs incurred in the operation of


the receivership.AAThe costs include:


(1)AApayment of fees to the receiver for the receiver’s


services;


(2)AApayment of fees to attorneys, accountants,


engineers, or any other persons or entities that provide goods or


services necessary to the operation of the receivership; and


(3)AApayment of costs incurred ensuring that any


property owned or controlled by a distribution system retailer is


not used in violation of a final order of the court.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1296 (H.B. 2532), Sec. 1,


eff. September 1, 2013.


Sec. 141.006.AAGROUNDS FOR REFUSAL TO SERVE. (a) A


distribution system retailer may refuse service to an applicant for


new service or to an existing customer for continued service or


reconnection if:


(1)AAan applicant or customer fails to pay fees,


advances, contributions, or deposits required for service under the


distribution system retailer’s policies;


(2)AAan applicant or customer fails to furnish a


service or meter location specified for service by the distribution


system retailer;


(3)AAthe existence or repeated creation of an unsafe


condition, such as impaired meter access or a leak in the


applicant’s piping system, may potentially create bodily harm or


endanger life or property in the distribution system retailer’s


opinion;


(4)AAan applicant, customer, or service location owner


is delinquent in payment for services provided by a distribution


system retailer service location owner; or


(5)AAa current resident or occupant of the premises to


receive service is delinquent in payment for services provided by a


distribution system retailer.


(b)AAThe right to refuse service ends when the cause for the
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refusal to serve is corrected.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1296 (H.B. 2532), Sec. 1,


eff. September 1, 2013.


Sec. 141.007.AAREASONABLE TIME TO BEGIN SERVICE.AAA


distribution system retailer may delay providing service following


an application or execution of an agreement for service for a


reasonable amount of time considering required approvals,


inspections, or permits, the extent of the facilities to be built,


and the distribution system retailer ’s workload at the time.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1296 (H.B. 2532), Sec. 1,


eff. September 1, 2013.


Sec. 141.008.AACUSTOMER COMPLAINTS. (a)AAA distribution


system retailer that receives a written complaint shall promptly


and suitably investigate the complaint and advise the complainant


of the results of the investigation.AAA distribution system


retailer shall keep for at least three years after the final


disposition of each complaint a record that includes each


complainant’s name and address, the date and nature of the


complaint, and the adjustment or disposition of the complaint.AAA


distribution system retailer is not required to keep a record of a


complaint that does not require the distribution system retailer to


take specific further action.AAA distribution system retailer


shall notify each complainant of the right to file a complaint with


the commission if the complainant is not satisfied by the


distribution system retailer’s resolution of the matter.


(b)AAOn receipt of a written complaint from the commission on


behalf of a customer, a distribution system retailer promptly and


suitably shall investigate and notify the commission and


complainant of the results of the investigation. An initial


response must be made not later than the third business day after


the date the distribution system retailer receives the complaint


electronically delivered to a minimum of two electronic addresses


designated by the distribution system retailer.AAA distribution


system retailer shall send a final and complete response to the


commission and complainant not later than the 15th day after the
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date the complaint was received, unless the commission grants


additional time before the expiration of the 15-day period.


(c)AAThe commission may impose sanctions on a distribution


system retailer if, after an investigation, the commission


determines that the distribution system retailer has violated


Section 141.003.AASanctions may include:


(1)AAadopting an order requiring a distribution system


retailer to refund the amounts of any overcharges to the


distribution system retailer’s customers;


(2)AAdrawing down all or a portion of the financial


surety for the purpose of refunding the amounts of any overcharges


to the distribution system retailer’s customers not refunded before


the 61st day after the date the commission orders a refund; or


(3)AAadopting an order setting rates and fees for the


distribution system retailer in accordance with Section 141.003.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1296 (H.B. 2532), Sec. 1,


eff. September 1, 2013.


Sec. 141.009.AAPERFORMANCE GUARANTEE.AAA distribution


system retailer shall post, in favor of the commission, financial


surety in the form of a letter of credit, bond, or other acceptable


form of financial surety with the commission in an amount equal to


the lesser of $3 multiplied by the number of gallons of aggregate


storage capacity in all of the propane gas systems operated by the


distribution system retailer or $50,000. The issuer of the


financial surety used to meet this requirement shall honor the


financial surety if the issuer receives from the commission notice


that the financial surety is due and payable. The commission may


draw down all or a portion of the financial surety. The distribution


system retailer shall provide the commission with verification of


the adequacy of the financial surety, and the commission may order


the distribution system retailer to adjust the amount of the


financial surety annually.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1296 (H.B. 2532), Sec. 1,


eff. September 1, 2013.


Sec. 141.010.AADISCLOSURE TO HOMEOWNERS. (a)AAA
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distribution system retailer shall record in the real property


records of each county in which the distribution system retailer


owns or operates a propane gas system a notice of disclosure of the


existence of the propane gas system and the service the retailer


provides.AAThe notice shall include:


(1)AAa service map reflecting the location of the


subdivisions or areas the distribution system retailer serves in


the county;


(2)AAa copy of this chapter or a summary of the


customer’s rights under this chapter; and


(3)AAfor development agreements entered into after


September 1, 2013, a statement disclosing the existence of any


financial interest held by a homeowners’ association, municipal


utility district, or developer in the propane gas system.


(b)AAIf a person proposes to sell or convey real property


located in a propane gas system service area owned by a distribution


system retailer, the person must give to the purchaser written


notice as prescribed by this subsection.AAThe notice must include a


copy of the notice recorded in the real property records as required


by Subsection (a), must be executed by the seller, and must read as


follows: "The real property, described below, that you are about to


purchase may be located in a propane gas system service area, which


is authorized by law to provide propane gas service to the


properties in the area pursuant to Chapter 141, Utilities Code.AAIf


your property is located in a propane gas system service area, there


may be special costs or charges that you will be required to pay


before you can receive propane gas service.AAThere may be a period


required to construct lines or other facilities necessary to


provide propane gas service to your property.AAYou are advised to


determine if the property is in a propane gas system service area


and contact the distribution system retailer to determine the cost


that you will be required to pay and the period, if any, that is


required to provide propane gas service to your property.


"The undersigned purchaser hereby acknowledges receipt of


the foregoing notice at or before the execution of a binding


contract for the purchase of the real property described in the


notice or at closing of purchase of the real property.
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________________________________


Date


________________________________


Signature of Purchaser"


(c)AAEach county shall accept and record in its real property


records a distribution system retailer ’s service map presented to


the county clerk under this section if the map meets filing


requirements, does not exceed 11 inches by 17 inches in size, and is


accompanied by the appropriate fee.AAThe recording required by this


section must be completed not later than the later of January 1,


2014, or the 90th day after the date a distribution system retailer


completes construction of a new propane gas system in the county.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1296 (H.B. 2532), Sec. 1,


eff. September 1, 2013.
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ut.15.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE A. PROVISIONS APPLICABLE TO ALL UTILITIES


CHAPTER 15. JUDICIAL REVIEW, ENFORCEMENT, AND PENALTIES


SUBCHAPTER A. JUDICIAL REVIEW


Sec.A15.001.AARIGHT TO JUDICIAL REVIEW. Any party to a


proceeding before the commission is entitled to judicial review


under the substantial evidence rule.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A15.002.AACOMMISSION AS DEFENDANT. The commission must


be a defendant in a proceeding for judicial review.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A15.003.AACOSTS AND ATTORNEY’S FEES. (a) A party


represented by counsel who alleges that existing rates are


excessive or that rates prescribed by the commission are excessive


and who prevails in a proceeding for review of a commission order or


decision is entitled in the same action to recover against the


regulation fund reasonable fees for attorneys and expert witnesses


and other costs for the party’s efforts before the commission and


the court.


(b)AAThe court shall set the amount of attorney’s fees


awarded under Subsection (a).


(c)AAIf a court finds that an action under Section 15.001 or


this section was groundless and brought in bad faith and for the


purpose of harassment, the court may award reasonable attorney’s


fees to the defendant public utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A15.004.AAJUDICIAL STAY OR SUSPENSION. While an appeal


of an order, ruling, or decision of a regulatory authority is


pending, the district court, court of appeals, or supreme court, as


appropriate, may stay or suspend all or part of the operation of the


order, ruling, or decision. In granting or refusing a stay or
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suspension, the court shall act in accordance with the practice of a


court exercising equity jurisdiction.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. ENFORCEMENT AND PENALTIES


Sec.A15.021.AAACTION TO ENJOIN OR REQUIRE COMPLIANCE. (a)


The attorney general, on the request of the commission, shall apply


in the name of the commission for a court order under Subsection (b)


if the commission determines that a public utility or other person


is:


(1)AAengaging in or about to engage in an act that


violates this title or an order or rule of the commission entered or


adopted under this title; or


(2)AAfailing to comply with the requirements of this


title or a rule or order of the commission.


(b)AAA court, in an action under this section, may:


(1)AAprohibit the commencement or continuation of an


act that violates this title or an order or rule of the commission


entered or adopted under this title; or


(2)AArequire compliance with a provision of this title


or an order or rule of the commission.


(c)AAThe remedy under this section is in addition to any


other remedy provided under this title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A15.022.AACONTEMPT. The commission may file a court


action for contempt against a person who:


(1)AAfails to comply with a lawful order of the


commission;


(2)AAfails to comply with a subpoena or subpoena duces


tecum; or


(3)AArefuses to testify about a matter on which the


person may be lawfully interrogated.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 15.023.AAADMINISTRATIVE PENALTY, DISGORGEMENT ORDER, OR
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MITIGATION PLAN. (a) The commission may impose an administrative


penalty against a person regulated under this title who violates


this title or a rule or order adopted under this title.


(b)AAThe penalty for a violation may be in an amount not to


exceed $25,000.AAEach day a violation continues or occurs is a


separate violation for purposes of imposing a penalty.


(b-1)AANotwithstanding Subsection (b), the penalty for a


violation of a voluntary mitigation plan entered into under


Subsection (f) or of a provision of Section 35.0021 or 38.075 may be


in an amount not to exceed $1,000,000 for a violation.AAEach day a


violation continues or occurs is a separate violation for purposes


of imposing a penalty.


(c)AAThe commission by rule shall establish a classification


system for violations that includes a range of administrative


penalties that may be assessed for each class of violation based on:


(1)AAthe seriousness of the violation, including:


(A)AAthe nature, circumstances, extent, and


gravity of a prohibited act; and


(B)AAthe hazard or potential hazard created to the


health, safety, or economic welfare of the public;


(2)AAthe economic harm to property or the environment


caused by the violation;


(3)AAthe history of previous violations;


(4)AAthe amount necessary to deter future violations;


(5)AAefforts to correct the violation; and


(6)AAany other matter that justice may require.


(d)AAThe classification system established under Subsection


(c) shall provide that a penalty in an amount that exceeds $5,000


may be assessed only if the violation is included in the highest


class of violations in the classification system.


(e)AAFor a violation of Section 39.157, the commission shall,


in addition to the assessment of a penalty, order disgorgement of


all excess revenue resulting from the violation.AAFor any other


violation of the statutes, rules, or protocols relating to


wholesale electric markets, the commission may, in addition to the


assessment of a penalty, order disgorgement of all excess revenue


resulting from the violation.
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(f)AAThe commission and a person may develop and enter into a


voluntary mitigation plan relating to a violation of Section 39.157


or rules adopted by the commission under that section.AAThe


commission may approve the plan only if the commission determines


that the plan is in the public interest.AAThe voluntary mitigation


plan must be reviewed at least once every two years and not later


than the 90th day after the implementation date of a wholesale


market design change.AAAs part of the review, the commission must


determine whether the voluntary mitigation plan remains in the


public interest. If the commission determines that the voluntary


mitigation plan is no longer in the public interest, the commission


and the person must agree to a modification of the plan or the


commission must terminate the plan.AAAdherence to the plan must be


considered in determining whether a violation occurred and, if so,


the penalty to be assessed.


(g)AAIn this subchapter, "excess revenue" means revenue in


excess of revenue that would have occurred absent a violation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 7, eff.


September 1, 2005.


Acts 2011, 82nd Leg., R.S., Ch. 996 (H.B. 2133), Sec. 1, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 996 (H.B. 2133), Sec. 2, eff.


September 1, 2011.


Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 7, eff.


June 8, 2021.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 7, eff.


September 1, 2023.


Acts 2023, 88th Leg., R.S., Ch. 959 (S.B. 2011), Sec. 1, eff.


September 1, 2023.


Sec. 15.024.AAADMINISTRATIVE PENALTY ASSESSMENT OR


DISGORGEMENT ORDER PROCEDURE. (a) If the executive director


determines that a violation has occurred, the executive director


may issue to the commission a report that states the facts on which


the determination is based and the executive director’s
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recommendation on the imposition of an administrative penalty,


including a recommendation on the amount of the penalty.


(b)AANot later than the 14th day after the date the report is


issued, the executive director shall give written notice of the


report to the person against whom the penalty may be assessed.AAThe


notice may be given by regular or certified mail.AAThe notice must:


(1)AAinclude a brief summary of the alleged violation;


(2)AAstate the amount of the recommended penalty; and


(3)AAinform the person that the person has a right to a


hearing on the occurrence of the violation, the amount of the


penalty, or both the occurrence of the violation and the amount of


the penalty.


(b-1)AAIf the commission sends written notice to a person by


mail addressed to the person’s mailing address as maintained in the


commission ’s records, the person is deemed to have received notice:


(1)AAon the fifth day after the date that the commission


sent the written notice, for notice sent by regular mail; or


(2)AAon the date the written notice is received or


delivery is refused, for notice sent by certified mail.


(c)AAA penalty may not be assessed under this section if the


person against whom the penalty may be assessed remedies the


violation before the 31st day after the date the person receives the


notice under Subsection (b).AAA person who claims to have remedied


an alleged violation has the burden of proving to the commission


that the alleged violation was remedied and was accidental or


inadvertent.AAThis subsection does not apply to a violation of


Chapter 17, 55, or 64.


(d)AANot later than the 20th day after the date the person


receives the notice, the person may accept the determination and


recommended penalty of the executive director in writing or may


make a written request for a hearing on the occurrence of the


violation, the amount of the penalty, or both the occurrence of the


violation and the amount of the penalty.


(e)AAIf the person accepts the executive director’s


determination and recommended penalty or fails to timely respond to


the notice, the commission by order shall approve the determination


and impose the recommended penalty or order a hearing on the
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determination and the recommended penalty.


(f)AAIf the person requests a hearing or the commission


orders a hearing under Subsection (e), the commission shall refer


the matter to the State Office of Administrative Hearings for a


hearing and give notice of the referral to the person.AAThe parties


to a proceeding under this subchapter shall be limited to the person


and the commission, including the independent market monitor.AAThe


hearing shall be held by an administrative law judge of the State


Office of Administrative Hearings and notice of the hearing must be


provided in accordance with Chapter 2001, Government Code.AAThe


administrative law judge shall make findings of fact and


conclusions of law and promptly issue to the commission a proposal


for a decision about the occurrence of the violation and the amount


of a proposed penalty.AABased on the findings of fact, conclusions


of law, and proposal for a decision, the commission by order may


find that a violation has occurred and impose a penalty or


disgorgement order or may find that no violation occurred.


(g)AAThe notice of the commission’s order shall be given to


the person as provided by Chapter 2001, Government Code, and must


include a statement of the right of the person to judicial review of


the order.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 3, eff. Sept. 1, 1999; Acts


1999, 76th Leg., ch. 1579, Sec. 2, eff. Aug. 30, 1999.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 91 (S.B. 1303), Sec. 25.001,


eff. September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 996 (H.B. 2133), Sec. 3, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 996 (H.B. 2133), Sec. 4, eff.


September 1, 2011.


Acts 2019, 86th Leg., R.S., Ch. 81 (S.B. 1358), Sec. 1, eff.


September 1, 2019.


Sec.A15.025.AAPAYMENT OF ADMINISTRATIVE PENALTY. (a) Not


later than the 30th day after the date the commission’s order


imposing an administrative penalty is final as provided by Section
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2001.144, Government Code, the person shall:


(1)AApay the amount of the penalty;


(2)AApay the amount of the penalty and file a petition


for judicial review contesting:


(A)AAthe occurrence of the violation;


(B)AAthe amount of the penalty; or


(C)AAboth the occurrence of the violation and the


amount of the penalty; or


(3)AAwithout paying the amount of the penalty, file a


petition for judicial review contesting:


(A)AAthe occurrence of the violation;


(B)AAthe amount of the penalty; or


(C)AAboth the occurrence of the violation and the


amount of the penalty.


(b)AANot later than the 30th day after the date the


commission ’s order is final as provided by Section 2001.144,


Government Code, a person who acts under Subsection (a)(3) may:


(1)AAstay enforcement of the penalty by:


(A)AApaying the amount of the penalty to the court


for placement in an escrow account; or


(B)AAgiving to the court a supersedeas bond that


is approved by the court for the amount of the penalty and that is


effective until all judicial review of the commission’s order is


final; or


(2)AArequest the court to stay enforcement of the


penalty by:


(A)AAfiling with the court a sworn affidavit of


the person stating that the person is financially unable to pay the


amount of the penalty and is financially unable to give the


supersedeas bond; and


(B)AAgiving a copy of the affidavit to the


executive director by certified mail.


(c)AAThe executive director, on receipt of a copy of an


affidavit under Subsection (b)(2), may file with the court, not


later than the fifth day after the date the copy is received, a


contest to the affidavit. The court shall hold a hearing on the


facts alleged in the affidavit as soon as practicable and shall stay
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the enforcement of the penalty on finding that the alleged facts are


true. The person who files an affidavit has the burden of proving


that the person is financially unable to pay the amount of the


penalty and to give a supersedeas bond.


(d)AAIf the person does not pay the amount of the penalty and


the enforcement of the penalty is not stayed, the executive


director may refer the matter to the attorney general for


collection of the amount of the penalty.


(e)AAAny excess revenue ordered disgorged under this section


for a violation of the statutes, rules, or protocols relating to


wholesale electric markets shall be returned to the affected


wholesale electric market participants to be used to reduce costs


or fees incurred by retail electric customers.AAThe commission


shall adopt rules to prescribe how revenue shall be returned to the


affected wholesale electric market participants under this


subsection.


(f)AAFor purposes of this section and Section 15.026, a


reference to a penalty shall be construed to include disgorgement.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 996 (H.B. 2133), Sec. 5, eff.


September 1, 2011.


Sec.A15.026.AAJUDICIAL REVIEW OF ADMINISTRATIVE PENALTY.


(a)AAJudicial review of a commission order imposing an


administrative penalty or disgorgement is:


(1)AAinstituted by filing a petition as provided by


Subchapter G, Chapter 2001, Government Code; and


(2)AAunder the substantial evidence rule.


(b)AAIf the court sustains the occurrence of the violation,


the court may uphold or reduce the amount of the penalty or


disgorgement and order the person to pay the full or reduced amount


of the penalty or disgorgement. If the court does not sustain the


occurrence of the violation, the court shall order that no penalty


or disgorgement is owed.


(c)AAWhen the judgment of the court becomes final, the court


shall proceed under this subsection. If the person paid the amount
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of the penalty and that amount is reduced or is not upheld by the


court, the court shall order that the appropriate amount plus


accrued interest be remitted to the person. The rate of the


interest is the rate charged on loans to depository institutions by


the New York Federal Reserve Bank, and the interest shall be paid


for the period beginning on the date the penalty was paid and ending


on the date the penalty is remitted. If the person gave a


supersedeas bond and the amount of the penalty is not upheld by the


court, the court shall order the release of the bond. If the person


gave a supersedeas bond and the amount of the penalty is reduced,


the court shall order the release of the bond after the person pays


the amount.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 996 (H.B. 2133), Sec. 6, eff.


September 1, 2011.


Sec.A15.027.AAADMINISTRATIVE PENALTY COLLECTION; GENERAL


PROVISIONS. (a) An administrative penalty collected under this


subchapter shall be sent to the comptroller.


(b)AAA proceeding relating to an administrative penalty


under this subchapter is subject to Chapter 2001, Government Code.


(c)AAThe executive director may delegate any power or duty


relating to an administrative penalty given the executive director


by this subchapter to a person designated by the executive


director.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A15.028.AACIVIL PENALTY AGAINST PUBLIC UTILITY, PAY


TELEPHONE SERVICE PROVIDER, OR AFFILIATE. (a) A public utility,


customer-owned pay telephone service provider under Section


55.178, or affiliate is subject to a civil penalty if the utility,


provider, or affiliate knowingly violates this title, fails to


perform a duty imposed on it, or fails or refuses to obey an order,


rule, direction, or requirement of the commission or a decree or


judgment of a court.


(b)AAA civil penalty under this section shall be in an amount
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of not less than $1,000 and not more than $5,000 for each violation.


(c)AAA public utility or affiliate commits a separate


violation each day it continues to violate Subsection (a).


(d)AAThe attorney general shall file in the name of the


commission a suit on the attorney general ’s own initiative or at the


request of the commission to recover the civil penalty under this


section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A15.029.AACIVIL PENALTY FOR VIOLATING SECTION 12.055 OR


12.154. (a) A member of the commission or an officer or director of


a public utility or affiliate who knowingly violates Section 12.055


or 12.154 is subject to a civil penalty of $1,000 for each


violation.


(b)AAA person other than a person subject to Subsection (a)


who knowingly violates Section 12.154 is subject to a civil penalty


of $500 for each violation.


(c)AAA member, officer, or employee of the commission who in


any action is found by a preponderance of the evidence to have


violated a provision of Section 12.055 or 12.154 shall be removed


from the person ’s office or employment.


(d)AAA civil penalty under this section is recoverable in a


suit filed in the name of the commission by the attorney general on


the attorney general’s own initiative or at the request of the


commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A15.030.AAOFFENSE. (a) A person commits an offense if


the person wilfully and knowingly violates this title.


(b)AAThis section does not apply to an offense described by


Section 55.138.


(c)AAAn offense under this section is a felony of the third


degree.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A15.031.AAPLACE FOR SUIT. A suit for an injunction or a


penalty under this title may be brought in:
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(1)AATravis County;


(2)AAa county in which the violation is alleged to have


occurred; or


(3)AAa county in which a defendant resides.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A15.032.AAPENALTIES CUMULATIVE. (a) A penalty that


accrues under this title is cumulative of any other penalty.


(b)AAA suit for the recovery of a penalty does not bar or


affect the recovery of any other penalty or bar a criminal


prosecution against any person.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A15.033.AADISPOSITION OF FINES AND PENALTIES. A fine or


penalty collected under this title, other than a fine or penalty


collected in a criminal proceeding or a penalty collected under


Section 15.027(a), shall be paid to the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. COMPLAINTS


Sec.A15.051.AACOMPLAINT BY AFFECTED PERSON. (a) An affected


person may complain to the regulatory authority in writing setting


forth an act or omission by a public utility in violation or claimed


violation of a law that the regulatory authority has jurisdiction


to administer or of an order, ordinance, or rule of the regulatory


authority.


(b)AAThe commission shall keep for a reasonable period


information about each complaint filed with the commission that the


commission has authority to resolve.AAThe information shall


include:


(1)AAthe date the complaint is received;


(2)AAthe name of the complainant;


(3)AAthe subject matter of the complaint;


(4)AAa record of each person contacted in relation to


the complaint;


(5)AAa summary of the results of the review or


11



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=15.027





investigation of the complaint; and


(6)AAif the commission took no action on the complaint,


an explanation of the reason the complaint was closed without


action.


(c)AAThe commission shall keep a file about each written


complaint filed with the commission that the commission has


authority to resolve. The commission shall provide to the person


filing the complaint and to each person or entity complained about


information concerning the commission’s policies and procedures on


complaint investigation and resolution. The commission, at least


quarterly and until final disposition of the complaint, shall


notify the person filing the complaint and each person or entity


complained about of the status of the complaint unless the notice


would jeopardize an undercover investigation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 8, eff.


September 1, 2005.


Sec.A15.052.AACOMPLAINT REGARDING RECREATIONAL VEHICLE PARK


OWNER. (a) An affected person may complain to the regulatory


authority in writing setting forth an act or omission by a


recreational vehicle park owner who provides metered electric


service under Subchapter C, Chapter 184, in violation or claimed


violation of a law that the regulatory authority has jurisdiction


to administer or of an order, ordinance, or rule of the regulatory


authority.


(b)AAThe commission shall keep for a reasonable period an


information file about each complaint filed with the commission


relating to a recreational vehicle park owner.


(c)AAThe commission, at least quarterly and until final


disposition of the written complaint, shall notify the parties to


the complaint of the status of the complaint unless the notice would


jeopardize an undercover investigation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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SUBCHAPTER D. CEASE AND DESIST ORDERS


Sec. 15.101.AAAPPLICATION OF SUBCHAPTER.AAThis subchapter


applies only to a person to whom Subtitle B applies.


Added by Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.06,


eff. September 1, 2013.


Sec. 15.102.AARULES.AAThe commission shall adopt rules to


implement this subchapter.


Added by Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.06,


eff. September 1, 2013.


Sec. 15.103.AAPROCEEDINGS UNDER OTHER LAW.AAThe commission


may proceed solely under this subchapter or under this subchapter


in conjunction with other applicable law.


Added by Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.06,


eff. September 1, 2013.


Sec. 15.104.AAAUTHORITY TO ISSUE ORDER. (a)AAThe commission


on its own motion may issue a cease and desist order:


(1)AAafter providing notice and an opportunity for a


hearing if practicable or without notice or opportunity for a


hearing; and


(2)AAif the commission determines that the conduct of a


person:


(A)AAposes a threat to continuous and adequate


electric service;


(B)AAis hazardous;


(C)AAcreates an immediate danger to the public


safety; or


(D)AAis causing or can be reasonably expected to


cause an immediate injury to a customer of electric services and


that the injury is incapable of being repaired or rectified by


monetary compensation.


(b)AAThe commission by order or rule may delegate to the


executive director the authority to issue cease and desist orders


under this subchapter.


13



http://www.legis.state.tx.us/tlodocs/83R/billtext/html/HB01600F.HTM

http://www.legis.state.tx.us/tlodocs/83R/billtext/html/HB01600F.HTM

http://www.legis.state.tx.us/tlodocs/83R/billtext/html/HB01600F.HTM





Added by Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.06,


eff. September 1, 2013.


Sec. 15.105.AANOTICE. (a)AANotice of a proposed order must


be given not later than the 10th day before the date set for a


hearing if the commission requires notice and hearing before


issuing the order.


(b)AAOn issuance of an order under Section 15.104 with or


without a hearing, the commission shall serve on the person


affected by the order an order that:


(1)AAcontains a statement of the charges; and


(2)AArequires the person immediately to cease and


desist from the acts, methods, or practices stated in the order.


(c)AAThe commission shall serve the order by registered or


certified mail, return receipt requested, to the person’s last


known address.


Added by Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.06,


eff. September 1, 2013.


Sec. 15.106.AAHEARING. (a) Chapter 2001, Government Code,


does not apply to the issuance of a cease and desist order under


this subchapter without a hearing.AAA hearing conducted before or


after issuance of an order under this subchapter is a contested case


under Chapter 2001, Government Code.


(b)AAIf the commission issues an order under this subchapter


without a hearing, the person affected by the order may request a


hearing to affirm, modify, or set aside the order.AAA request must


be submitted not later than the 30th day after the date the person


receives the order.AAThe commission shall set the hearing for a


date that is:


(1)AAnot later than the 10th day after the date the


commission receives a request for a hearing; or


(2)AAagreed to by the person and the commission.


(c)AAAt or following the hearing, the commission shall wholly


or partly affirm, modify, or set aside the order.AAIf the person


affected by an order does not request a hearing in the manner


provided by Subsection (b) and the commission does not hold a
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hearing on the order, the order is affirmed without further action


by the commission.


(d)AAThe commission may hold a hearing under this subchapter


or may authorize the State Office of Administrative Hearings to


hold the hearing.


Added by Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.06,


eff. September 1, 2013.


Sec. 15.107.AAEFFECT OF ORDER PENDING HEARING.AAPending a


hearing under this subchapter, an order continues in effect unless


the order is stayed by the commission.


Added by Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.06,


eff. September 1, 2013.
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UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE A. PROVISIONS APPLICABLE TO ALL UTILITIES


CHAPTER 16. COMMISSION FINANCING


SUBCHAPTER A. ASSESSMENT ON PUBLIC UTILITIES


Sec.A16.001.AAASSESSMENT ON PUBLIC UTILITIES. (a) To defray


the expenses incurred in the administration of this title, an


assessment is imposed on each public utility, retail electric


provider, and electric cooperative within the jurisdiction of the


commission that serves the ultimate consumer, including each


interexchange telecommunications carrier.


(b)AAAn assessment under this section is equal to one-sixth


of one percent of the public utility’s, retail electric provider’s,


or electric cooperative’s gross receipts from rates charged to the


ultimate consumer in this state.


(c)AAAn interexchange telecommunications carrier that does


not provide local exchange telephone service may collect the fee


imposed under this section as an additional item separately stated


on the customer bill as "utility gross receipts assessment."


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 10, eff. Sept. 1, 1999.


Sec.A16.002.AAPAYMENT DATES. (a) The assessment is due


August 15.


(b)AAA public utility may instead make quarterly payments due


August 15, November 15, February 15, and May 15.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A16.003.AALATE PAYMENT PENALTY. (a) An additional fee


equal to 10 percent of the amount due shall be assessed for any late


payment of an assessment required under this subchapter.


(b)AAAn assessment delinquent for more than 30 days accrues


interest at an annual rate of 12 percent on the amount of the


assessment and penalty due.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A16.004.AACOLLECTION BY COMPTROLLER. The comptroller


shall collect the assessment and any penalty or interest due under


this subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. GRANTS AND OTHER FINANCIAL ASSISTANCE


Sec.A16.021.AAGRANTS OF FEDERAL FUNDS. (a) The commission


may apply to an appropriate agency or officer of the United States


to receive and spend federal funds available by grant or other


similar form of financial assistance.


(b)AAThis section does not impair the ability of the


commission to contract with or receive assistance from a state,


local, or other authorized source of funds.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. MONEY DISPOSITION, ACCOUNTING, AND BUDGET


Sec.A16.041.AAAPPLICATION OF STATE FUNDS REFORM ACT. Money


paid to the commission or to the office under this title is subject


to Subchapter F, Chapter 404, Government Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A16.042.AAACCOUNTING RECORDS. The commission shall keep


the accounting records required by the comptroller.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A16.043.AAAUDIT. The financial transactions of the


commission are subject to audit by the state auditor under Chapter


321, Government Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A16.044.AAAPPROVAL OF BUDGET. The commission budget is


subject to legislative approval as part of the General


Appropriations Act.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 4. DELIVERY OF UTILITY SERVICES


SUBTITLE A. UTILITY CORPORATIONS AND OTHER PROVIDERS


CHAPTER 161. ELECTRIC COOPERATIVE CORPORATIONS


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A161.001.AASHORT TITLE. This chapter may be cited as the


Electric Cooperative Corporation Act.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.002.AADEFINITIONS. In this chapter:


(1)AA"Acquire" means and includes construct, acquire by


purchase, lease, devise, or gift, or other mode of acquisition.


(2)AA"Board" means the board of directors of an


electric cooperative.


(3)AA"Central station service" means electric service


provided by a municipally owned electric system or by an electric


corporation described by Subchapter A, Chapter 181.


(4)AA"Electric cooperative" means a corporation that is


organized under this chapter or that becomes subject to this


chapter as provided by this chapter.


(5)AA"Member" means:


(A)AAan incorporator of an electric cooperative;


or


(B)AAa person admitted to membership in the


electric cooperative as provided by Section 161.065.


(6)AA"Obligation" includes a bond, note, debenture,


interim certificate or receipt, or other evidence of indebtedness


issued by an electric cooperative.


(7)AA"Rural area" means an area, including both farm


and nonfarm population of the area, that is not located in:


(A)AAa municipality having a population greater


than 1,500; or


(B)AAan unincorporated city, town, village, or


borough having a population greater than 1,500.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A161.003.AACONSTRUCTION OF CHAPTER. This chapter shall


be liberally construed. The enumeration of a purpose, power,


method, or thing does not exclude similar purposes, powers,


methods, or things.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.004.AACERTAIN CORPORATE NAMES PROHIBITED. A


corporation organized under the laws of this state or authorized to


do business in this state may not use the words "electric


cooperative" in the corporation’s name unless the corporation is


organized under this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.005.AACHAPTER COMPLETE AND CONTROLLING. This


chapter is complete in itself and is controlling.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. CREATION AND OPERATION OF ELECTRIC COOPERATIVES


Sec.A161.051.AAINCORPORATORS. (a) Three or more


individuals may act as incorporators of an electric cooperative by


executing articles of incorporation as provided by this chapter.


(b)AAAn incorporator must:


(1)AAbe at least 21 years of age; and


(2)AAreside in this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.052.AADURATION OF CORPORATION. An electric


cooperative may be created as a perpetual corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.053.AANAME OF ELECTRIC COOPERATIVE. The name of an


electric cooperative must:


(1)AAinclude the words "Electric Cooperative";


(2)AAinclude the term "Corporation," "Incorporated,"


"Inc.," "Association," or "Company"; and
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(3)AAbe distinct from the name of any other corporation


organized under the laws of this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.054.AAARTICLES OF INCORPORATION. (a) The articles


of incorporation of an electric cooperative must state:


(1)AAthe name of the cooperative;


(2)AAthe purpose for which the cooperative is formed;


(3)AAthe name and address of each incorporator;


(4)AAthe number of directors;


(5)AAthe address of the cooperative’s principal office


and the name and address of its agent on whom process may be served;


(6)AAthe duration of the cooperative;


(7)AAthe terms under which a person is admitted to


membership and retains membership in the cooperative, unless the


articles expressly state that the determination of membership


matters is reserved to the directors by the bylaws; and


(8)AAany provisions that the incorporators include for


the regulation of the business and the conduct of the affairs of the


cooperative.


(b)AAThe articles of incorporation do not need to state any


of the corporate powers enumerated in this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.055.AAFILING AND RECORDING OF ARTICLES OF


INCORPORATION. (a) The secretary of state shall receive articles


of incorporation of an electric cooperative if the incorporators of


the cooperative:


(1)AAapply for filing the articles;


(2)AAfurnish satisfactory evidence of compliance with


this chapter to the secretary of state; and


(3)AApay a fee of $10.


(b)AAThe secretary of state shall:


(1)AAfile the articles of incorporation in the


secretary’s office;


(2)AArecord the articles at length in a book to be kept


for that purpose;
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(3)AAretain the original articles of incorporation on


file in the secretary’s office; and


(4)AAissue a certificate showing the recording of the


articles of incorporation and the electric cooperative’s authority


to do business under the articles.


(c)AAA copy of the articles of incorporation or of the record


of the articles, certified under the state seal, is evidence of the


creation of the electric cooperative.


(d)AAThe existence of the electric cooperative dates from the


filing of the articles in the office of the secretary of state. The


certificate of the secretary of state is evidence of that filing.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.056.AAREVIVAL OF ARTICLES OF INCORPORATION. (a) If


the articles of incorporation of an electric cooperative expire by


limitation, the cooperative, with the consent of a majority of its


members, may revive the articles by filing:


(1)AAnew articles of incorporation under this chapter;


and


(2)AAa certified copy of the expired original articles.


(b)AAAn electric cooperative that revives its articles of


incorporation has all the privileges, immunities, and rights of


property exercised and held by the cooperative at the time the


original articles expired.


(c)AANew articles of incorporation filed under this section


must recite the privileges, immunities, and rights of property


exercised and held by the cooperative at the time the original


articles expired.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.057.AAORGANIZATIONAL MEETING. (a) After the


certificate of incorporation is issued, the incorporators of an


electric cooperative shall meet to adopt bylaws, elect officers,


and transact other business that properly comes before the meeting.


(b)AAA majority of the incorporators shall call the


organizational meeting.


(c)AAThe incorporators calling the organizational meeting
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shall give at least three days’ notice of the meeting by mail to


each incorporator. The notice must state the time and place of the


meeting. The notice may be waived in writing.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.058.AAPERFECTING DEFECTIVELY ORGANIZED


CORPORATION. (a) An electric cooperative that files defective


articles of incorporation or fails to take an action necessary to


perfect its corporate organization may:


(1)AAfile corrected articles of incorporation or amend


the original articles; and


(2)AAtake any action necessary to correct the defect.


(b)AAAn action taken under this section is valid and binding


on any person concerned.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.059.AANONPROFIT OPERATION. (a) An electric


cooperative shall operate without profit to its members.


(b)AAThe rates, fees, rents, and other charges for electric


energy and other facilities, supplies, equipment, or services


furnished by the cooperative must be sufficient at all times to:


(1)AApay all operating and maintenance expenses


necessary or desirable for the prudent conduct of its business;


(2)AApay the principal of and interest on the


obligations issued or assumed by the cooperative in performing the


purpose for which the cooperative was organized; and


(3)AAcreate reserves.


(c)AAThe cooperative shall devote its revenues:


(1)AAfirst to the payment of operating and maintenance


expenses and the principal and interest on outstanding obligations;


and


(2)AAthen to the reserves prescribed by the board for


improvement, new construction, depreciation, and contingencies.


(d)AAThe cooperative shall periodically return revenues not


required for the purposes prescribed by Subsection (c) to the


members in proportion to the amount of business done with each


member during the applicable period. The cooperative may return
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revenues:


(1)AAin cash, by abatement of current charges for


electric energy, or in another manner determined by the board; or


(2)AAthrough a general rate reduction to members.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.060.AAMEMBERS NOT LIABLE FOR DEBTS OF ELECTRIC


COOPERATIVE. A member is not liable for a debt of an electric


cooperative except for:


(1)AAa debt contracted between the member and the


cooperative; or


(2)AAan amount not to exceed the unpaid amount of the


member’s membership fee.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.061.AALICENSE FEE. Not later than May 1 of each


year, each electric cooperative shall pay to the secretary of state


a license fee of $10.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.062.AAEXEMPTION FROM EXCISE TAXES. An electric


cooperative is exempt from all excise taxes but is exempt from the


franchise tax imposed by Chapter 171, Tax Code, only if the


cooperative is exempted by that chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 161.063.AAEXEMPTION FROM APPLICATION OF SECURITIES


ACT.AAThe Securities Act (Title 12, Government Code) does not apply


to:


(1)AAan obligation issued to secure a debt of an


electric cooperative to the United States; or


(2)AAthe issuance of a membership certificate by an


electric cooperative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 491 (H.B. 4171), Sec. 2.42,


eff. January 1, 2022.
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Sec.A161.064.AABYLAWS. (a) The board may adopt, amend, or


repeal the bylaws of the cooperative.


(b)AAThe bylaws may contain any provision for the regulation


and management of the affairs of the electric cooperative that is


consistent with the articles of incorporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.065.AAMEMBERSHIP. (a) A person is eligible to


become a member of an electric cooperative if the person has a


dwelling, structure, apparatus, or point of delivery at which the


person does not receive central station service from another source


and that is located in an area in which the cooperative is


authorized to provide electric energy, and the person:


(1)AAuses or agrees to use electric energy or the


facilities, supplies, equipment, or services furnished by the


cooperative at the dwelling, structure, apparatus, or point of


delivery; or


(2)AAis an incorporator of the cooperative.


(b)AAAn electric cooperative may become a member of another


electric cooperative and may fully use the facilities and services


of that cooperative.


(c)AAMembership in an electric cooperative is not


transferable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.066.AACERTIFICATE OF MEMBERSHIP. (a) An electric


cooperative shall issue a certificate of membership to a member who


pays the member ’s membership fee in full.


(b)AAA certificate of membership is not transferable.


(c)AAA certificate of membership shall be surrendered to the


cooperative on the resignation, expulsion, or death of the member.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.067.AAMEETINGS OF MEMBERS. (a) An electric


cooperative may hold a meeting of its members at a place provided in


the bylaws. If the bylaws do not provide for a place for a meeting,
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the cooperative shall hold the meeting in the principal office of


the cooperative in this state.


(b)AAAn electric cooperative shall hold an annual meeting of


its members at the time provided in the bylaws. Failure to hold the


annual meeting at the designated time does not result in forfeiture


or dissolution of the cooperative.


(c)AAA special meeting of the members may be called by:


(1)AAthe president;


(2)AAthe board;


(3)AAa majority of the directors;


(4)AAthe members by a petition signed by at least 10


percent of the members; or


(5)AAan officer or other person as provided by the


articles of incorporation or bylaws.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.068.AANOTICE OF MEMBERS’ MEETING. (a) Written


notice of each meeting of the members shall be delivered to each


member of record, either personally or by mail, not earlier than the


30th day or later than the 10th day before the date of the meeting.


The notice must be delivered by or at the direction of the


president, the secretary, or the officers or other persons calling


the meeting.


(b)AAThe notice must state the time and place of the meeting


and, in the case of a special meeting, each purpose for which the


meeting is called.


(c)AAA member may waive notice of meetings in writing.


(d)AAA notice that is mailed is considered to be delivered


when the notice is deposited in the United States mail in a sealed


envelope with postage prepaid addressed to the member at the


member’s address as it appears on the records of the electric


cooperative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.069.AAQUORUM OF MEMBERS. Unless otherwise provided


by the articles of incorporation, a quorum for the transaction of


business at a meeting of the members of an electric cooperative is a
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majority of the members present in person or represented by proxy.


If voting by mail is provided for in the bylaws, members voting by


mail are counted as present for purposes of determining whether a


quorum is present.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.070.AAVOTING BY MEMBERS. Each member present at a


meeting of the members is entitled to one vote on each matter


submitted to a vote at the meeting. The bylaws may provide for


voting by proxy or by mail.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.071.AABOARD OF DIRECTORS. (a) The business and


affairs of an electric cooperative shall be managed by a board of


directors. The board consists of at least three directors. Each


director must be a member of the cooperative. The bylaws may


prescribe additional qualifications for directors.


(b)AAThe board may exercise any power of an electric


cooperative not conferred on the members by this chapter or by the


cooperative’s articles of incorporation or bylaws.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.072.AAELECTION OF DIRECTORS; VACANCIES. (a) The


incorporators of an electric cooperative named in the articles of


incorporation shall serve as directors until the first annual


meeting of the members, and until their successors are elected and


qualify. Subsequently, the directors shall be elected by the


members at each annual meeting or as otherwise provided by the


bylaws.


(b)AAA vacancy on the board shall be filled as provided by the


bylaws. A person selected to fill a vacancy serves until the next


regular election of directors.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.073.AACOMPENSATION OF DIRECTORS. A director of an


electric cooperative is entitled to the compensation and


reimbursement for expenses actually and necessarily incurred by the
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director as provided by the bylaws.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.074.AAQUORUM OF DIRECTORS. (a) A majority of the


directors is a quorum unless the articles of incorporation or the


bylaws provide that a greater number of the directors is a quorum.


(b)AAA majority of the directors present at a meeting at


which a quorum is present may exercise the board’s authority unless


the articles of incorporation or the bylaws require a greater


number of directors to exercise the board’s authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.075.AABOARD MEETINGS. (a) The board shall hold a


regular or special board meeting at the place and on the notice


prescribed by the bylaws.


(b)AAThe attendance of a director at a board meeting


constitutes a waiver of notice of the meeting unless the director


attends the meeting for the express purpose of objecting to the


transaction of business at the meeting because the meeting is not


lawfully called or convened.


(c)AAA notice or waiver of notice of a board meeting is not


required to specify the business to be transacted at the meeting or


the purpose of the meeting.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.076.AAOFFICERS, AGENTS, AND EMPLOYEES. (a) The


board shall elect from the board’s membership a president, a vice


president, a secretary, and a treasurer. The terms of office,


powers, duties, and compensation of the officers elected under this


subsection shall be provided for by the bylaws.


(b)AAThe same person may hold the offices of secretary and of


treasurer.


(c)AAThe board may appoint other officers, agents, and


employees as the board considers necessary and shall prescribe the


powers, duties, and compensation of those persons.


(d)AAThe board may remove an officer, agent, or employee


elected or appointed by the board if the board determines that the
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removal will serve the best interests of the cooperative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.077.AAEXECUTIVE COMMITTEE. (a) The bylaws of an


electric cooperative may authorize the board to elect an executive


committee from the board’s membership.


(b)AAThe board may delegate to the executive committee the


management of the current and ordinary business of the cooperative


and other duties as prescribed by the bylaws.


(c)AAThe designation of an executive committee and the


delegation of authority to the committee does not relieve the board


or any director of a responsibility imposed on the board or the


director by this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.078.AAINDEMNIFICATION. An electric cooperative may


indemnify and provide indemnity insurance in the same manner and to


the same extent as a nonprofit corporation under Article 2.22A,


Texas Non-Profit Corporation Act (Article 1396-2.22A, Vernon’s


Texas Civil Statutes).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.079.AAAPPLICABILITY OF CHAPTER TO CORPORATIONS


ORGANIZED UNDER OTHER LAW. A cooperative or nonprofit corporation


or association organized under any other law of this state for the


purpose of engaging in rural electrification may, by a majority


vote of the members present in person or represented by proxy at a


meeting called for that purpose, amend its articles of


incorporation to comply with this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. POWERS OF ELECTRIC COOPERATIVE


Sec.A161.121.AAGENERAL POWERS. An electric cooperative may:


(1)AAsue and be sued in its corporate name;


(2)AAadopt and alter a corporate seal and use the seal


or a facsimile of the seal as required by law;
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(3)AAacquire, own, hold, maintain, exchange, or use


property or an interest in property, including plants, buildings,


works, machinery, supplies, equipment, apparatus, and transmission


and distribution lines or systems that are necessary, convenient,


or useful;


(4)AAdispose of, mortgage, or lease as lessor any of its


property or assets;


(5)AAborrow money and otherwise contract indebtedness,


issue obligations for its indebtedness, and secure the payment of


indebtedness by mortgage, pledge, or deed of trust on any or all of


its property or revenue;


(6)AAaccept gifts or grants of money, services, or


property;


(7)AAmake any contracts necessary or convenient for the


exercise of the powers granted by this chapter;


(8)AAconduct its business and have offices inside or


outside this state;


(9)AAadopt and amend bylaws not inconsistent with the


articles of incorporation for the administration and regulation of


the affairs of the cooperative; and


(10)AAperform any other acts for the cooperative or its


members or for another electric cooperative or its members, and


exercise any other power, that may be necessary, convenient, or


appropriate to accomplish the purpose for which the cooperative is


organized, including other or additional purposes that benefit


members and nonmembers, either directly or through affiliates,


described in Section A, Article 2.01, Texas Non-Profit Corporation


Act (Article 1396-2.01, Vernon’s Texas Civil Statutes).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.15(a), eff. Sept. 1, 1999.


Sec.A161.122.AAPROVISION OF RURAL ELECTRIFICATION. An


electric cooperative may engage in rural electrification by:


(1)AAfurnishing electric energy to any person for


delivery to a dwelling, structure, apparatus, or point of delivery


that is:


(A)AAlocated in a rural area; and


12







(B)AAnot receiving central station service, even


if the person is receiving central station service at other points


of delivery;


(2)AAfurnishing electric energy to a person desiring


that service in a municipality or unincorporated city or town,


rural or nonrural, served by the cooperative and in which central


station service was not available at the time the cooperative began


furnishing electric energy to the residents of the municipality or


unincorporated city or town;


(3)AAassisting in the wiring of the premises of persons


in rural areas or the acquisition, supply, or installation of


electrical or plumbing equipment in those premises; or


(4)AAfurnishing electric energy, wiring facilities, or


electrical or plumbing equipment or service to another electric


cooperative or to the members of another electric cooperative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.123.AAPOWERS RELATING TO PROVISION OF ELECTRIC


ENERGY. An electric cooperative may:


(1)AAgenerate, acquire, and accumulate electric energy


and transmit, distribute, sell, furnish, and dispose of that


electric energy to its members only;


(2)AAassist its members only to wire their premises and


install in those premises electrical and plumbing fixtures,


machinery, supplies, apparatus, and equipment of any kind, and in


connection with those activities:


(A)AAacquire, lease, sell, distribute, install,


and repair electrical and plumbing fixtures, machinery, supplies,


apparatus, and equipment of any kind; and


(B)AAreceive, acquire, endorse, pledge, and


dispose of notes, bonds, and other evidences of indebtedness;


(3)AAfurnish to other electric cooperatives or their


members electric energy, wiring facilities, electrical and


plumbing equipment, and services that are convenient or useful;


and


(4)AAestablish, regulate, and collect rates, fees,


rents, or other charges for electric energy or other facilities,


13







supplies, equipment, or services furnished by the electric


cooperative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.124.AAPROVISION OF ELECTRIC ENERGY TO CERTAIN


NONMEMBER ENTITIES. An electric cooperative may generate, acquire,


and accumulate electric energy and transmit, distribute, sell,


furnish, and dispose of that electric energy to any of the following


that is engaged in the generation, transmission, or distribution of


electricity:


(1)AAa corporation, association, or firm;


(2)AAthe United States;


(3)AAthis state or a political subdivision of this


state; or


(4)AAa municipal power agency or political subdivision


of this state that is a co-owner with the electric cooperative of an


electric generation facility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.125.AAEMINENT DOMAIN. An electric cooperative may


exercise the power of eminent domain in the manner provided by state


law for acquiring private property for public use. The power does


not apply to state property or property of a political subdivision


in this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. AMENDMENT OF ARTICLES OF INCORPORATION


Sec.A161.151.AAAMENDMENT OF ARTICLES OF INCORPORATION. (a)


An electric cooperative may amend its articles of incorporation by


a majority vote of the members of the cooperative present in person


or represented by proxy at a regular meeting or at a special meeting


of its members called for that purpose as provided by the bylaws.


(b)AANotice of the meeting to members must state the general


nature of each proposed amendment to be presented and voted on at


the meeting. Valid action may not be taken at the meeting unless at


least five percent of the members of the electric cooperative
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either attend the meeting in person or are represented at the


meeting by proxy.


(c)AAThe power to amend the articles of incorporation


includes the power to accomplish any desired change in the articles


of incorporation and to include any purpose, power, or provision


that is permitted to be included in original articles of


incorporation executed at the time the amendment is made.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.152.AAARTICLES OF AMENDMENT. (a) Articles of


amendment of an electric cooperative must be:


(1)AAsigned by the president or vice president and


attested by the secretary, certifying to the amendment and its


lawful adoption; and


(2)AAexecuted, acknowledged, filed, and recorded in the


same manner as the original articles of incorporation.


(b)AAAn amendment takes effect when the secretary of state


accepts the articles of amendment for filing and recording and


issues a certificate of amendment. The certificate of amendment is


evidence of the filing of the amendment.


(c)AAThe secretary of state shall charge and collect a fee of


$2.50 for filing articles of amendment and issuing a certificate of


amendment.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. CONSOLIDATION OF ELECTRIC COOPERATIVES


Sec.A161.201.AACONSOLIDATION. (a) Two or more electric


cooperatives may enter into an agreement to consolidate the


cooperatives. The agreement must state:


(1)AAthe terms of the consolidation;


(2)AAthe name of the proposed consolidated cooperative;


(3)AAthe number of directors of the proposed


consolidated cooperative;


(4)AAthe time of the annual meeting and election; and


(5)AAthe names of at least three persons to be directors


until the first annual meeting.
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(b)AAA consolidation agreement may be approved only on the


votes of a majority of the members of each electric cooperative


present in person or represented by proxy at a regular meeting or at


a special meeting of its members called for that purpose.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.202.AAARTICLES OF CONSOLIDATION. (a) The articles


of consolidation must:


(1)AAconform substantially to original articles of


incorporation of an electric cooperative; and


(2)AAbe executed, acknowledged, filed, and recorded in


the same manner as original articles of incorporation.


(b)AAThe directors named in the consolidation agreement


shall as incorporators sign and acknowledge the articles of


consolidation.


(c)AAThe secretary of state shall charge and collect a fee of


$10 for filing articles of consolidation and issuing a certificate


of consolidation.


(d)AAWhen the secretary of state accepts the articles of


consolidation for filing and recording and issues a certificate of


consolidation, the proposed consolidated electric cooperative


described in the articles under its designated name exists as a body


corporate, with all the powers of an electric cooperative


originally organized under this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER F. DISSOLUTION


Sec.A161.251.AADISSOLUTION. (a) An electric cooperative


may be dissolved by a majority vote of its members present in person


or represented by proxy at a regular meeting or at a special meeting


of its members called for that purpose.


(b)AAA certificate of dissolution must be:


(1)AAsigned by the president or vice president and


attested by the secretary, certifying to the dissolution and


stating that the officers have been authorized by a vote of the


members under Subsection (a) to execute and file the certificate;
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and


(2)AAexecuted, acknowledged, filed, and recorded in the


same manner as original articles of incorporation of an electric


cooperative.


(c)AAThe cooperative is dissolved when the secretary of state


accepts the certificate of dissolution for filing and recording and


issues a certificate of dissolution.


(d)AAThe secretary of state shall charge and collect a fee of


$2.50 for filing articles of dissolution.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.252.AAEXISTENCE FOLLOWING DISSOLUTION. (a) A


dissolved electric cooperative continues to exist to:


(1)AAsatisfy existing liabilities or obligations;


(2)AAcollect or liquidate its assets; and


(3)AAtake any other action required to adjust and wind


up its business and affairs.


(b)AAA dissolved electric cooperative may sue and be sued in


its corporate name.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.253.AADISTRIBUTION OF NET ASSETS ON DISSOLUTION.


Assets of a dissolved electric cooperative that remain after all


liabilities or obligations of the cooperative have been satisfied


shall be distributed pro rata to the members of the cooperative who


were members when the certificate of dissolution was filed.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A161.254.AADISSOLUTION OF DEFECTIVELY INCORPORATED


ELECTRIC COOPERATIVE. (a) An electric cooperative that purports


to have been incorporated or reincorporated under this chapter but


that has not complied with a requirement for legal corporate


existence may file a certificate of dissolution in the same manner


as a validly incorporated electric cooperative.


(b)AAThe certificate of dissolution may be authorized by a


majority of the incorporators or directors at a meeting called by an


incorporator and held at the principal office of the cooperative
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named in the articles of incorporation.


(c)AAThe incorporator calling the meeting must give at least


10 days’ notice of the meeting by mail to the last known post office


address of each incorporator or director.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 4. DELIVERY OF UTILITY SERVICES


SUBTITLE A. UTILITY CORPORATIONS AND OTHER PROVIDERS


CHAPTER 162. TELEPHONE COOPERATIVE CORPORATIONS


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A162.001.AASHORT TITLE. This chapter may be cited as the


Telephone Cooperative Act.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.002.AAPURPOSE. A cooperative, nonprofit


corporation may be organized under this chapter to furnish


communication service to the widest practicable number of users of


that service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.003.AADEFINITIONS. In this chapter:


(1)AA"Board" means the board of directors of a


telephone cooperative.


(2)AA"Communication service" means:


(A)AAthe transmission or reception of


information, signals, or messages by any means, including by wire,


radio, cellular radio, microwave, or fiber optics; and


(B)AAthe provision of lines, facilities, and


systems used in the transmission or reception described by


Paragraph (A).


(3)AA"Member" means:


(A)AAan incorporator of a telephone cooperative;


or


(B)AAa person admitted to membership in a


telephone cooperative as provided by Section 162.065.


(4)AA"Patron" means a member who is eligible to receive


patronage dividends or to earn capital credits as a result of


purchasing certain services from a telephone cooperative as


provided by Section 162.066.


(5)AA"Telephone cooperative" means a corporation that
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is organized under this chapter or that becomes subject to this


chapter as provided by this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.004.AACERTAIN CORPORATE NAMES PROHIBITED. A


corporation organized under the laws of this state or authorized to


do business in this state may not use the words "telephone


cooperative" in the corporation’s name unless the corporation is


organized under this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.005.AAEFFECT OF RECORDING CERTAIN MORTGAGES


EXECUTED BY TELEPHONE COOPERATIVES. (a) An instrument executed by


a telephone cooperative or a foreign corporation doing business in


this state under this chapter that affects real and personal


property and that is recorded in the real property records of any


county in which the property is located or is to be located has the


same effect as if the instrument were also recorded as provided by


law in the proper office in that county as a mortgage of personal


property.


(b)AAAll after-acquired property of a telephone cooperative


or foreign corporation doing business in this state under this


chapter described by or referred to as being pledged in an


instrument to which Subsection (a) applies becomes subject to the


lien described by the instrument immediately when the cooperative


or corporation acquires the property, without regard to whether the


property existed at the time the instrument was executed. The


execution of the instrument constitutes notice and otherwise has


the same effect with respect to after-acquired property to which


this subsection applies as it has under the laws relating to


recordation with respect to property that is owned by the


cooperative or foreign corporation at the time the instrument is


executed and that is described in the instrument as being pledged by


the instrument.


(c)AAAfter a lien on personal property under an instrument to


which Subsection (a) applies is recorded, the lien continues in


existence and of record for the period specified in the instrument
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without:


(1)AAthe refiling of the instrument; or


(2)AAthe filing of any renewal certificate, affidavit,


or other supplemental information required by a law relating to the


renewal, maintenance, or extension of a lien on personal property.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.006.AACONSTRUCTION STANDARDS. A telephone


cooperative that constructs communication lines or facilities must


at a minimum comply with the standards of the National Electrical


Safety Code in effect at the time of construction.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. CREATION AND OPERATION OF TELEPHONE COOPERATIVES


Sec.A162.051.AAINCORPORATORS. (a) Three or more


individuals may act as incorporators of a telephone cooperative by


executing articles of incorporation as provided by this chapter.


(b)AAAn incorporator must:


(1)AAbe at least 21 years of age; and


(2)AAreside in this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.052.AADURATION OF CORPORATION. A telephone


cooperative may be created as a perpetual corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.053.AANAME OF TELEPHONE COOPERATIVE. The name of a


telephone cooperative must:


(1)AAinclude the words "telephone" and "cooperative"


and the abbreviation "Inc."; and


(2)AAbe distinct from the name of any other corporation


organized under the laws of or authorized to do business in this


state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.054.AAARTICLES OF INCORPORATION. (a) The articles
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of incorporation of a telephone cooperative must:


(1)AAstate that the articles are executed under this


chapter;


(2)AAbe signed by each incorporator and acknowledged by


at least two incorporators; and


(3)AAstate:


(A)AAthe name of the cooperative;


(B)AAthe purpose for which the cooperative is


formed;


(C)AAthe name and address of each incorporator;


(D)AAthe number of directors;


(E)AAthe address of the cooperative’s principal


office and the name and address of its agent on whom process may be


served;


(F)AAthe duration of the cooperative;


(G)AAthe terms under which a person is admitted to


membership and retains membership in the cooperative, unless the


articles expressly state that the determination of membership


matters is reserved to the directors by the bylaws; and


(H)AAany provisions that the incorporators


include for the regulation of the business and the conduct of the


affairs of the cooperative.


(b)AAThe articles of incorporation do not need to state any


of the corporate powers enumerated in this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.055.AAFILING AND RECORDING OF ARTICLES OF


INCORPORATION. (a) The secretary of state shall receive articles


of incorporation of a telephone cooperative if the incorporators of


the cooperative:


(1)AAapply for filing the articles;


(2)AAfurnish satisfactory evidence of compliance with


this chapter to the secretary of state; and


(3)AApay a fee of $25.


(b)AAThe secretary of state shall:


(1)AAfile the articles of incorporation in the


secretary’s office;
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(2)AArecord the articles at length in a book to be kept


for that purpose;


(3)AAretain the original articles of incorporation on


file in the secretary’s office; and


(4)AAissue a certificate showing the recording of the


articles of incorporation and the telephone cooperative’s


authority to do business under the articles.


(c)AAA copy of the articles of incorporation or of the record


of the articles, certified under the state seal, is evidence of the


creation of the telephone cooperative.


(d)AAThe existence of the telephone cooperative dates from


the filing of the articles in the office of the secretary of state.


The certificate of the secretary of state is evidence of that


filing.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.056.AAREVIVAL OF ARTICLES OF INCORPORATION. (a) If


the articles of incorporation of a telephone cooperative expire by


limitation, the cooperative, with the consent of a majority of its


members, may revive the articles by filing:


(1)AAnew articles of incorporation under this chapter;


and


(2)AAa certified copy of the expired original articles.


(b)AAA telephone cooperative that revives its articles of


incorporation has all the privileges, immunities, and rights of


property exercised and held by the cooperative at the time the


original articles expired.


(c)AANew articles of incorporation filed under this section


must recite the privileges, immunities, and rights of property


exercised and held by the cooperative at the time the original


articles expired.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.057.AAORGANIZATIONAL MEETING. (a) After the


certificate of incorporation is issued, the incorporators of a


telephone cooperative shall meet to adopt bylaws, elect officers,


and transact other business that properly comes before the meeting.
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(b)AAA majority of the incorporators shall call the


organizational meeting.


(c)AAThe incorporators calling the organizational meeting


shall give at least three days’ notice of the meeting by mail to


each incorporator. The notice must state the time and place of the


meeting. The notice may be waived in writing.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.058.AAPERFECTING DEFECTIVELY ORGANIZED


CORPORATIONS. (a) A telephone cooperative that files defective


articles of incorporation or fails to take an action necessary to


perfect its corporate organization may:


(1)AAfile corrected articles of incorporation or amend


the original articles; and


(2)AAtake any action necessary to correct the defect.


(b)AAAn action taken under this section is valid and binding


on any person concerned.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.059.AANONPROFIT OPERATION. (a) A telephone


cooperative shall be operated on a nonprofit basis for the mutual


benefit of its members and patrons.


(b)AAA cooperative ’s bylaws and its contracts with members


and patrons must contain appropriate provisions relating to the


disposition of revenues and receipts to establish and maintain the


cooperative’s nonprofit and cooperative character.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.060.AAMEMBERS NOT LIABLE FOR DEBTS OF TELEPHONE


COOPERATIVE. A member is not liable for a debt of a telephone


cooperative, and the member’s property is not subject to execution


for that debt.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.061.AALICENSE FEE. Not later than July 1 of each


year, each telephone cooperative doing business in this state shall


pay to the secretary of state a fee of $10.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.062.AAEXEMPTION FROM EXCISE TAXES. A telephone


cooperative doing business in this state is exempt from all excise


taxes but is exempt from the franchise tax imposed by Chapter 171,


Tax Code, only if the cooperative is exempted by that chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 162.063.AAEXEMPTION FROM APPLICATION OF SECURITIES


ACT.AAThe Securities Act (Title 12, Government Code) does not apply


to:


(1)AAa note, bond, or other evidence of indebtedness


issued by a telephone cooperative doing business in this state to


the United States;


(2)AAan instrument executed to secure a debt of a


telephone cooperative to the United States; or


(3)AAthe issuance of a membership certificate by a


telephone cooperative or a foreign corporation doing business in


this state under this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 491 (H.B. 4171), Sec. 2.43,


eff. January 1, 2022.


Sec.A162.064.AABYLAWS. (a) The board shall adopt the


initial bylaws of a telephone cooperative to be adopted following:


(1)AAan incorporation;


(2)AAa consolidation; or


(3)AAan amendment by an existing cooperative,


corporation, or association of its articles of incorporation as


provided by Section 162.082.


(b)AAAfter the initial bylaws are adopted, the members may


adopt, amend, or repeal the bylaws by the affirmative vote of a


majority of those members voting on the question at a meeting of the


members.


(c)AAThe bylaws may contain any provision for the regulation


and management of the affairs of the telephone cooperative that is
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consistent with the articles of incorporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.065.AAMEMBERSHIP. (a) Each incorporator of a


telephone cooperative is a member of the cooperative. A person


other than an incorporator may become a member of a telephone


cooperative only if the person agrees to use communication service


furnished by the cooperative when that service is made available


through the cooperative’s facilities. The bylaws may prescribe


additional qualifications and limitations with respect to


membership.


(b)AAMembership in a telephone cooperative is evidenced by a


certificate of membership. A membership certificate must contain


the provisions, consistent with this chapter and the articles of


incorporation, that are prescribed by the cooperative’s bylaws. A


certificate may be transferred only as provided by the bylaws.


(c)AAA telephone cooperative may become a member of another


telephone cooperative and may fully use the facilities and services


of that cooperative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.066.AAPATRONS. (a) A member is a patron of a


telephone cooperative if the member purchases local


telecommunications service or toll telecommunications service or


pays end user access charges in the ordinary course of business of


the cooperative.


(b)AAThe use of interexchange access, payment of


interexchange access fees or settlements, or purchase of equipment


does not qualify a member or other person as a patron.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.067.AAMEETINGS OF MEMBERS. (a) A telephone


cooperative shall hold an annual meeting of members at the time and


place provided by the bylaws. Failure to hold the annual meeting at


the designated time does not result in forfeiture or dissolution of


the cooperative.


(b)AAA special meeting of the members may be called by:
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(1)AAthe president;


(2)AAthe board;


(3)AAany three directors; or


(4)AAthe lesser of:


(A)AA200 members; or


(B)AA10 percent of all the members.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.068.AANOTICE OF MEMBERS’ MEETING. (a) Except as


otherwise provided by this chapter, written notice of each meeting


of the members shall be given to each member, either personally or


by mail, not earlier than the 25th day or later than the 10th day


before the date of the meeting.


(b)AAThe notice must state the time and place of the meeting


and, in the case of a special meeting, each purpose for which the


meeting is called.


(c)AAA notice that is mailed is considered to have been given


when the notice is deposited in the United States mail with postage


prepaid addressed to the member at the member’s address as it


appears on the records of the telephone cooperative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.069.AAWAIVER OF NOTICE. A person entitled to notice


of a meeting may waive notice in writing either before or after the


meeting. If a person entitled to notice of a meeting attends the


meeting, the person’s attendance constitutes a waiver of notice of


the meeting, unless the person participates in the meeting solely


to object to the transaction of business because the meeting is not


legally called or convened.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.070.AAMEMBERS’ MEETING: QUORUM AND VOTING. (a)


Unless the bylaws prescribe a greater percentage or number of


members for a quorum, a quorum at a meeting of the members of a


telephone cooperative is the personal presence of:


(1)AA10 percent of all members, if the cooperative has


500 or fewer members; or
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(2)AAthe greater of 50 members or two percent of all


members, if the cooperative has more than 500 members.


(b)AAIf fewer than a quorum are present at a meeting, a


majority of the members present in person may adjourn the meeting


from time to time without further notice.


(c)AAEach member present at a meeting of the members is


entitled to one vote on each matter submitted to a vote at the


meeting. Voting must be in person unless the bylaws provide for


voting by mail.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.071.AABOARD OF DIRECTORS. (a) A board of at least


five directors shall manage the business of a telephone


cooperative. Each director must be a member of the cooperative.


The bylaws must prescribe the number of directors and their


qualifications other than those prescribed by this chapter.


(b)AAThe board may exercise any power of a telephone


cooperative not conferred on the members by this chapter or by the


cooperative’s articles of incorporation or bylaws.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.072.AAELECTION OF DIRECTORS; TERMS. (a) The


incorporators of a telephone cooperative named in the articles of


incorporation shall serve as directors and hold office until the


first annual meeting of the members and until their successors are


elected and qualify.


(b)AAAt each annual meeting or, in the case of failure to hold


the annual meeting as specified in the bylaws, at a special meeting


called for that purpose, the members shall elect directors to hold


office until the next annual members’ meeting, except as otherwise


provided by this chapter. Except as provided by Subsection (e),


each director holds office for the term for which the person is


elected and until the person’s successor is elected and qualifies.


(c)AAInstead of electing all the directors annually, the


bylaws may provide that the directors, other than those named in the


articles of incorporation to serve until the first annual meeting


of the members, are elected by the members for a term of two years or
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three years. The terms must be set so that:


(1)AAone-half of the directors, as nearly as possible,


are elected annually, if a two-year term is provided; or


(2)AAone-third of the directors, as nearly as possible,


are elected annually, if a three-year term is provided.


(d)AAAfter the implementation of two-year or three-year


terms for directors, as directors ’ terms expire, the members shall


elect their successors to serve until the second or third


succeeding annual meeting after their election, as appropriate.


(e)AAThe bylaws must prescribe the manner of electing a


successor to a director who resigns, dies, or otherwise becomes


incapable of acting. The bylaws may provide for the removal of a


director from office and for the election of the director’s


successor.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.073.AACOMPENSATION OF DIRECTORS. (a) A director


may not receive a salary for services as a director. Except in an


emergency, a director may not receive a salary for services in a


capacity other than director without the approval of the members.


(b)AAThe bylaws may:


(1)AAprescribe a fixed fee for attendance at each board


meeting, committee meeting, industry-related conference approved


by the board, or training program; and


(2)AAprovide for reimbursement of actual expenses of


attendance or a reasonable per diem.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.074.AAINSURANCE FOR DIRECTORS. A telephone


cooperative may provide liability, accident, life, and health


insurance coverage for a director who chooses to have that


coverage.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.075.AABOARD MEETINGS; QUORUM. (a) The bylaws


shall prescribe the manner of holding board meetings.


(b)AAA majority of the directors is a quorum.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.076.AADISTRICTS. (a) The bylaws may provide for


the territory served or to be served by a telephone cooperative to


be divided into two or more districts for any purpose, including the


nomination and election of directors and the election and


functioning of district delegates.


(b)AAThe bylaws must prescribe:


(1)AAthe boundaries of each district or the manner of


establishing a district ’s boundaries;


(2)AAthe manner of changing a district ’s boundaries;


and


(3)AAthe manner in which each district functions.


(c)AADistrict delegates may nominate and elect directors. A


district delegate must be a member.


(d)AAA member may not vote by proxy or by mail at a district


meeting.


(e)AAA district delegate may not vote by proxy or by mail at


any meeting.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.077.AAOFFICERS, AGENTS, AND EMPLOYEES. (a) The


board of a telephone cooperative shall annually elect from the


board’s membership a president, a vice president, a secretary, and


a treasurer.


(b)AAAn officer who ceases to be a director ceases to hold


office.


(c)AAThe same person may hold the offices of secretary and of


treasurer.


(d)AAThe board may also elect or appoint other officers,


agents, or employees as the board considers appropriate and shall


prescribe the powers and duties of those persons.


(e)AAAn officer may be removed from office and a successor


elected in the manner prescribed by the bylaws.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.078.AAEXECUTIVE COMMITTEE. (a) The bylaws of a
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telephone cooperative may authorize the board to elect an executive


committee from the board’s membership.


(b)AAThe board may delegate to the executive committee the


management of the current and ordinary business of the cooperative


and other duties as prescribed by the bylaws.


(c)AAThe designation of an executive committee and the


delegation of authority to the committee does not relieve the board


or any director of a responsibility imposed on the board or the


director by this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.079.AAINDEMNIFICATION. Article 2.22A, Texas


Non-Profit Corporation Act (Article 1396-2.22A, Vernon’s Texas


Civil Statutes), applies to a telephone cooperative in the same


manner as if the cooperative were formed under the Texas Non-Profit


Corporation Act.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.080.AACHANGE OF LOCATION OF PRINCIPAL OFFICE. (a)


A telephone cooperative may, with the authorization of the board or


the members, change the location of its principal office by filing a


certificate reciting the change of principal office with the


secretary of state.


(b)AAThe cooperative’s president or vice president must


execute and acknowledge the certificate under the cooperative ’s


seal as attested by the secretary.


(c)AAThe secretary of state shall charge and collect a fee of


$5 for filing a certificate of change of principal office.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.081.AADIRECTOR, OFFICER, OR MEMBER ACTING AS


NOTARY. A person who is an officer, director, or member of a


telephone cooperative and who is authorized to take acknowledgments


under state law is not disqualified because of the person’s


association with the cooperative from taking an acknowledgment of


an instrument executed in favor of the cooperative or to which the


cooperative is a party.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.082.AAAPPLICABILITY TO CORPORATIONS ORGANIZED


UNDER OTHER LAW. A cooperative or nonprofit corporation or


association organized under any other law of this state for the


purpose of furnishing communication service may, by a majority vote


of the members present in person at a meeting called for that


purpose, amend its articles of incorporation to comply with this


chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. POWERS OF TELEPHONE COOPERATIVE


Sec.A162.121.AAGENERAL POWERS. A telephone cooperative may:


(1)AAsue and be sued in its corporate name;


(2)AAadopt and alter a corporate seal and use the seal


or a facsimile of the seal as required by law;


(3)AAconstruct, acquire, lease, improve, install,


equip, maintain, and operate, and, subject to Sections 162.125 and


162.126, dispose of, lease, or encumber, communication lines,


facilities or systems, lands, structures, plants and equipment,


exchanges, and other property, considered appropriate to


accomplish the purpose for which the cooperative is organized;


(4)AAissue membership certificates as provided by this


chapter;


(5)AAborrow money and otherwise contract indebtedness,


issue or guarantee notes, bonds, and other evidences of


indebtedness, and secure the payment of indebtedness by pledge or


other encumbrance on any or all of its property or revenue;


(6)AAconduct its business and exercise its powers


inside or outside this state;


(7)AAadopt, amend, and repeal bylaws;


(8)AAmake any contracts appropriate for the full


exercise of the powers granted by this chapter; and


(9)AAperform any other acts and exercise any other


power that may be appropriate to accomplish the purpose for which


the cooperative is organized.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.122.AAPOWERS RELATING TO PROVISION OF COMMUNICATION


SERVICE. (a) A telephone cooperative may:


(1)AAfurnish and improve communication service to its


members, to governmental agencies and political subdivisions, to


any number of subscribers of other communication systems through


interconnection of facilities, and to any number of users through


pay stations;


(2)AAconnect and interconnect its communication lines,


facilities, or systems with other communication lines, facilities,


or systems;


(3)AAmake its facilities available to persons


furnishing communication service inside or outside this state; and


(4)AAconstruct, maintain, and operate a communication


line along, on, under, or across publicly owned land or a public


thoroughfare, subject to the same restrictions and obligations that


apply to an electric transmission cooperative under Subchapter C,


Chapter 181.


(b)AAA telephone cooperative that acquires communication


facilities may continue to furnish service to a person who is


already receiving service from those facilities without requiring


the person to become a member, but the person may become a member on


the terms prescribed by the bylaws.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.123.AACONNECTION AND INTERCONNECTION OF


FACILITIES. A telephone cooperative doing business in this state


may require a person furnishing communication service to the public


in this state to interconnect that person’s lines, facilities, or


systems with, or otherwise make available those lines, facilities,


or systems to, the cooperative’s communication lines, facilities,


or systems to provide a continuous line of communication for the


cooperative’s subscribers.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.124.AAEMINENT DOMAIN. A telephone cooperative may
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exercise the power of eminent domain in the manner provided by state


law for the exercise of that power by other corporations


constructing or operating communication lines, facilities, or


systems.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.125.AAENCUMBRANCE AND DISPOSITION OF PROPERTY


WITHOUT MEMBERS’ AUTHORIZATION. (a) The board of a telephone


cooperative may, without authorization of the members, authorize


the execution and delivery of a mortgage or deed of trust of or the


encumbering of any property of the cooperative, including property


to be acquired and the revenues from property of the cooperative, to


secure any indebtedness of the cooperative to the United States or


any lending institution licensed by the United States or a state.


(b)AAA mortgage or deed of trust described by Subsection (a)


is exempt from a tax for recording the instrument.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.126.AAENCUMBRANCE, LEASE, AND DISPOSITION OF


PROPERTY WITH MEMBERS’ AUTHORIZATION. (a) Except as provided by


Section 162.125, a telephone cooperative may not dispose of, lease,


or encumber all or a major portion of its property unless the


disposition, lease, or encumbrance is authorized by the affirmative


vote of at least two-thirds of all the members of the cooperative.


(b)AAThe board may, on the authorization of two-thirds of all


the members of the cooperative at a members’ meeting, dispose of or


lease all or a major portion of its property to:


(1)AAanother telephone cooperative;


(2)AAa foreign corporation doing business in this state


under this chapter; or


(3)AAthe holder of a note, bond, or other evidence of


indebtedness issued to the United States or to a lending


institution licensed by the United States or a state.


(c)AAThe notice of a meeting at which a disposition or lease


under Subsection (b) is to be considered must state the proposed


action.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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SUBCHAPTER D. AMENDMENT OF ARTICLES OF INCORPORATION


Sec.A162.151.AAAMENDMENT OF ARTICLES OF INCORPORATION. A


telephone cooperative may amend its articles of incorporation in


accordance with this subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.152.AAPRESENTATION AND APPROVAL OF PROPOSED


AMENDMENT. (a) A proposed amendment to the articles of


incorporation must be presented to a meeting of the members. The


notice of the meeting must state the proposed amendment or must have


the proposed amendment attached to it.


(b)AAA proposed amendment, with any changes, may be approved


only on the affirmative vote of at least two-thirds of the members


voting on the question at the meeting.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.153.AAARTICLES OF AMENDMENT. (a) The president or


vice president, on behalf of the telephone cooperative, shall


execute and acknowledge the approved articles of amendment. The


cooperative’s seal must be affixed to the articles of amendment and


attested by its secretary.


(b)AAThe articles of amendment must state:


(1)AAthat the articles of amendment are executed under


this chapter;


(2)AAthe name of the telephone cooperative;


(3)AAthe address of the cooperative’s principal office;


and


(4)AAthe amendment to the articles of incorporation.


(c)AAThe president or vice president executing the articles


of amendment shall make and attach to the articles an affidavit


stating that the cooperative complied with this subchapter with


respect to the amendment set forth in the articles.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.154.AAFILING OF ARTICLES OF AMENDMENT. (a)
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Articles of amendment shall be filed with the secretary of state in


the same manner as the original articles of incorporation.


(b)AAThe secretary of state shall charge and collect a fee of


$25 for filing articles of amendment.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. CONSOLIDATION OR MERGER OF TELEPHONE COOPERATIVES


Sec.A162.201.AACONSOLIDATION. (a) Two or more telephone


cooperatives may enter into an agreement to consolidate the


cooperatives. The agreement must state:


(1)AAthe terms of the consolidation;


(2)AAthe name of the proposed consolidated cooperative;


(3)AAthe number of directors of the proposed


consolidated cooperative;


(4)AAthe time of the annual meeting and election; and


(5)AAthe names of at least five persons to be directors


until the first annual meeting.


(b)AAA consolidation agreement may be approved only on the


votes of a majority of the members of each telephone cooperative at


a regular meeting or at a special meeting of its members called for


that purpose.


(c)AATelephone cooperatives may not consolidate for the


purpose of duplicating the facilities of another communication


company where the other communication company is giving or is


willing to give reasonably adequate communication service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.202.AAARTICLES OF CONSOLIDATION. (a) The articles


of consolidation must:


(1)AAconform substantially to original articles of


incorporation of a telephone cooperative; and


(2)AAbe executed, acknowledged, filed, and recorded in


the same manner as original articles of incorporation.


(b)AAThe directors named in the consolidation agreement


shall as incorporators sign and acknowledge the articles of


consolidation.
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(c)AAThe secretary of state shall charge and collect a fee of


$50 for filing articles of consolidation.


(d)AAWhen the secretary of state accepts the articles of


consolidation for filing and recording and issues a certificate of


consolidation, the proposed consolidated telephone cooperative


described in the articles under its designated name exists as a body


corporate, with all the powers of a telephone cooperative


originally organized under this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.203.AAMERGER. (a) One or more telephone


cooperatives may merge into another cooperative as provided by this


section and Section 162.204.


(b)AAThe proposition for the merger and proposed articles of


merger must be submitted at a meeting of the members of each merging


cooperative and the surviving cooperative. A copy of the proposed


articles of merger must be attached to the notice of each meeting.


(c)AAA proposed merger and proposed articles of merger, with


any amendments, may be approved only on the affirmative vote of at


least two-thirds of the members of each cooperative voting on the


proposed merger and articles.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.204.AAARTICLES OF MERGER. (a) The president or


vice president of each telephone cooperative, on behalf of the


telephone cooperative, shall execute and acknowledge the approved


articles of merger. The cooperative’s seal must be affixed to the


articles of merger and attested by its secretary.


(b)AAThe articles of merger must state:


(1)AAthat they are executed under this chapter;


(2)AAthe name of each merging cooperative and the


address of its principal office;


(3)AAthe name of the surviving cooperative and the


address of its principal office;


(4)AAthat each merging cooperative and the surviving


cooperative agree to the merger;


(5)AAthe name and address of each director of the
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surviving cooperative;


(6)AAthe terms of the merger and the manner in which the


merger will be carried out, including the manner in which members of


the merging cooperatives become or may become members of the


surviving cooperative;


(7)AAthe duration of the surviving cooperative; and


(8)AAthe purpose for which the surviving cooperative is


formed.


(c)AAThe articles of merger may contain any provision


consistent with this chapter considered appropriate for the conduct


of the business of the surviving cooperative. The president or vice


president of each cooperative executing the articles of merger


shall make and attach to the articles an affidavit stating that the


cooperative complied with this subchapter with respect to the


articles.


(d)AAThe original and a copy of the articles of merger shall


be delivered to the secretary of state. If the secretary of state


finds that the articles conform to law, the secretary of state, on


payment of a fee of $50, shall:


(1)AAfile and record the articles of merger;


(2)AAissue a certificate of merger; and


(3)AAattach to the certificate of merger the copy of the


articles of merger and deliver the certificate and attached copy to


the surviving cooperative or its representative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.205.AAEFFECT OF CONSOLIDATION OR MERGER. (a) In a


consolidation the existence of each telephone cooperative ceases


and the articles of consolidation are considered to be the articles


of incorporation of the new cooperative. In a merger the separate


existence of each merging telephone cooperative ceases and the


articles of incorporation of the surviving cooperative are


considered to be amended to the extent, if any, that amendment is


provided for in the articles of merger.


(b)AAAll the rights, privileges, immunities, property, and


applications for membership of each of the consolidating or merging


cooperatives are transferred to and vested in the new or surviving
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cooperative, except that this chapter does not relieve a


cooperative of the obligation to comply with the applicable


provisions of Title 2.


(c)AAThe new or surviving cooperative is liable for all the


liabilities and obligations of the consolidating or merging


cooperatives. A claim existing or action or proceeding pending by


or against a consolidating or merging cooperative may be prosecuted


as if the consolidation or merger had not taken place, and the new


or surviving cooperative may be substituted in the place of the


consolidating or merging cooperative. The consolidation or merger


does not impair the rights of creditors of or liens on the property


of a consolidating or merging cooperative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER F. CONVERSION OF CORPORATION INTO TELEPHONE COOPERATIVE


Sec.A162.251.AACONVERSION OF CORPORATION INTO TELEPHONE


COOPERATIVE. (a) A corporation organized under the laws of this


state that furnishes or is authorized to furnish communication


service may be converted into a telephone cooperative in accordance


with this subchapter. On conversion, the corporation is subject to


this chapter as if it had been originally organized under this


chapter.


(b)AAThe proposition for the conversion and proposed


articles of conversion must be submitted at a meeting of the members


or stockholders of the corporation or, in the case of a corporation


that does not have members or stockholders, at a meeting of the


incorporators of the corporation. A copy of the proposed articles


of conversion must be attached to the notice of the meeting.


(c)AAA proposed conversion and proposed articles of


conversion, with any amendments, may be approved only on the


affirmative vote of:


(1)AAat least two-thirds of the members of the


corporation voting on the proposed conversion and articles;


(2)AAthe holders of at least two-thirds of the shares of


the capital stock of the corporation represented at the meeting and


voting on the proposition and articles, if the corporation is a
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stock corporation; or


(3)AAat least two-thirds of the corporation’s


incorporators, if the corporation does not have members or


outstanding shares of capital stock.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.252.AAARTICLES OF CONVERSION. (a) The president or


vice president, on behalf of the corporation, shall execute and


acknowledge the approved articles of conversion. The corporation’s


seal must be affixed to the articles and attested by its secretary.


(b)AAThe articles of conversion must state:


(1)AAthat they are executed under this chapter;


(2)AAthe name of the corporation and the address of its


principal office before its conversion into a telephone


cooperative;


(3)AAthe law under which the corporation was organized;


(4)AAthat the corporation elects to become a


cooperative, nonprofit corporation subject to this chapter;


(5)AAthe corporation’s name as a cooperative;


(6)AAthe address of the principal office of the


cooperative;


(7)AAthe name and address of each director of the


cooperative;


(8)AAthe manner in which a member, stockholder, or


incorporator of the corporation becomes or may become a member of


the cooperative;


(9)AAthe duration of the cooperative; and


(10)AAthe purpose for which the cooperative is formed.


(c)AAThe articles of conversion may contain any provision


consistent with this chapter considered appropriate for the conduct


of the business of the cooperative. The president or vice president


executing the articles of conversion shall make and attach to the


articles an affidavit stating that the corporation complied with


this section with respect to the articles. The articles of


conversion are considered to be the articles of incorporation of


the cooperative.


(d)AAThe original and a copy of the articles of conversion
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shall be delivered to the secretary of state. If the secretary of


state finds that the articles conform to law, the secretary of


state, on payment of a fee of $50, shall:


(1)AAfile and record the articles of conversion;


(2)AAissue a certificate of conversion; and


(3)AAattach to the certificate of conversion the copy


of the articles of conversion and deliver the certificate and


attached copy to the cooperative or its representative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.253.AACONSOLIDATION AND CONVERSION OF CORPORATIONS


INTO TELEPHONE COOPERATIVE. (a) Two or more corporations


organized under the laws of this state that furnish or are


authorized to furnish communication service may, if otherwise


permitted to consolidate under state law, consolidate and convert


into a telephone cooperative in accordance with this subchapter.


On consolidation and conversion, the new cooperative is subject to


this chapter as if it had been originally organized under this


chapter.


(b)AAThe proposition for the consolidation and conversion


and the proposed articles of consolidation and conversion, with any


amendments, must be approved by each corporation in accordance


with:


(1)AAthe law under which it was organized; and


(2)AASections 162.251 and 162.252.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.254.AAARTICLES OF CONSOLIDATION AND CONVERSION.


(a) The approved articles of consolidation and conversion:


(1)AAshall be executed, acknowledged, and sealed as


prescribed by Section 162.252 and by the law under which the


consolidating and converting corporations were organized;


(2)AAmust:


(A)AAstate that they are executed under this


chapter and the law under which the corporations were organized and


that each consolidating corporation elects that the new corporation


be a cooperative; and
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(B)AAcontain all other information required by the


law under which the corporations were organized; and


(3)AAmay contain any provision consistent with this


chapter considered appropriate for the conduct of the business of


the cooperative.


(b)AAThe president or vice president executing the articles


of consolidation and conversion shall make and attach to the


articles an affidavit stating that the corporations complied with


this section and Section 162.253 and with the applicable provisions


of the law under which the consolidating corporations were


organized with respect to the articles. The articles of


consolidation and conversion are considered to be the articles of


incorporation of the cooperative and shall be filed in accordance


with the provisions both of this chapter and of the law under which


the consolidating corporations were organized.


(c)AAThe original and a copy of the articles of consolidation


and conversion shall be delivered to the secretary of state. If the


secretary of state finds that the articles conform to law, the


secretary of state, on payment of a fee of $50, shall:


(1)AAfile and record the articles of consolidation and


conversion;


(2)AAissue a certificate of consolidation and


conversion; and


(3)AAattach to the certificate the copy of the articles


and deliver the certificate and attached copy to the cooperative or


its representative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER G. DISSOLUTION


Sec.A162.301.AADISSOLUTION. (a) A telephone cooperative


may be dissolved by a two-thirds vote of all the members of the


cooperative. The vote must be taken at a regular meeting or at a


special meeting of its members called for that purpose. Votes must


be cast in person.


(b)AAA certificate of dissolution must be:


(1)AAsigned by the president or vice president and
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attested by the secretary, certifying to the dissolution and


stating that the officers have been authorized by a vote of the


members under Subsection (a) to execute and file the certificate;


and


(2)AAexecuted, acknowledged, filed, and recorded in the


same manner as original articles of incorporation of a telephone


cooperative.


(c)AAThe cooperative is dissolved when the secretary of state


accepts the certificate of dissolution for filing and recording and


issues a certificate of dissolution.


(d)AAThe secretary of state shall charge and collect:


(1)AAa fee of $5 for filing a certificate of election to


dissolve; and


(2)AAa fee of $5 for filing articles of dissolution.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.302.AAEXISTENCE FOLLOWING DISSOLUTION. (a) A


dissolved telephone cooperative continues to exist to:


(1)AAsatisfy existing liabilities or obligations;


(2)AAcollect or liquidate its assets; and


(3)AAtake any other action required to adjust and wind


up its business and affairs.


(b)AAA dissolved telephone cooperative may sue and be sued in


its corporate name.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.303.AADISTRIBUTION OF NET ASSETS ON DISSOLUTION.


Assets of a dissolved telephone cooperative that remain after all


liabilities or obligations of the cooperative have been satisfied


shall be distributed as follows:


(1)AAfirst, to patrons for the pro rata return of


amounts standing to their credit because of their patronage; and


(2)AAsecond, to members for the pro rata repayment of


membership fees.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A162.304.AADISSOLUTION OF DEFECTIVELY INCORPORATED


25







TELEPHONE COOPERATIVE. (a) A telephone cooperative that purports


to have been incorporated or reincorporated under this chapter but


that has not complied with a requirement for legal corporate


existence may file a certificate of dissolution in the same manner


as a validly incorporated telephone cooperative.


(b)AAThe certificate of dissolution may be authorized by a


majority of the incorporators or directors at a meeting called by an


incorporator and held at the principal office of the cooperative


named in the articles of incorporation.


(c)AAThe incorporator calling the meeting must give at least


ten days’ notice of the meeting by mail to the last known post


office address of each incorporator or director.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 4. DELIVERY OF UTILITY SERVICES


SUBTITLE A. UTILITY CORPORATIONS AND OTHER PROVIDERS


CHAPTER 163. JOINT POWERS AGENCIES


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A163.001.AADEFINITIONS. In this chapter:


(1)AA"Electric facility" means a facility necessary or


incidental to generating or transmitting electric power and energy,


including:


(A)AAa generating unit or plant or a plant site;


(B)AAtransmission lines;


(C)AAa right-of-way or other right relating to a


facility; and


(D)AAproperty and equipment.


(2)AA"Entity" means a person who engages in the


authorized generation, transmission, or distribution of electric


energy for sale to the public.


(3)AA"Private entity" means an entity that is not a


public entity.


(4)AA"Public entity" means an entity that is an agency


or political subdivision of this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. COOPERATION BY PUBLIC AND PRIVATE ENTITIES


Sec.A163.011.AAEFFECT OF SUBCHAPTER. This subchapter does


not affect:


(1)AAthe statutory purposes prescribed by state law


relating to creating, establishing, or operating an entity that


co-owns a facility;


(2)AAan entity’s rights or powers in effect on August


27, 1973, relating to the generation, transmission, distribution,


or sale of electric power and energy; or


(3)AAa contract in effect on August 27, 1973.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A163.012.AAAUTHORITY TO MAKE AGREEMENTS. Public and


private entities may by agreement jointly plan, finance, acquire,


construct, own, operate, and maintain electric facilities to:


(1)AAachieve economies of scale in providing electric


energy to the public;


(2)AApromote the economic development of this state and


its natural resources; and


(3)AAmeet the state’s future power needs.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.013.AAGENERAL RIGHTS, POWERS, AND DUTIES OF


ENTITIES. (a) A participating entity may:


(1)AAuse its means and assets to plan, acquire,


construct, own, operate, and maintain its interest in an electric


facility;


(2)AAissue bonds and other securities to raise money


for a purpose described by Subdivision (1) in the same manner and to


the same extent and subject to the same conditions as would be


applicable if the entity had sole ownership of the electric


facility;


(3)AAacquire, for the use and benefit of each


participating entity, land, easements, and property for an electric


facility by purchase or by exercising the power of eminent domain;


and


(4)AAtransfer or otherwise convey the acquired land,


property, or property interest or otherwise cause the land,


property, or interest to become vested in other participating


entities to the extent to which and in the manner in which the


participating entities agree.


(b)AAEach participating entity is a cotenant or co-owner of


the electric facility and in relation to the entity’s undivided


interest in the facility has each right, privilege, exemption,


power, duty, and liability the entity would have had if the entity


had sole ownership.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A163.014.AAUSE OF EMINENT DOMAIN. (a) A participating


entity has the power of eminent domain to be exercised as provided


by this section.


(b)AAThe use of eminent domain authority by a participating


entity is governed by the law relating to an eminent domain


proceeding involving a municipality in this state.


(c)AAA participating entity may acquire a fee title to the


condemned real property.


(d)AAA participating entity may not use eminent domain


authority to acquire:


(1)AAan interest in an electric facility that belongs


to another entity; or


(2)AAan interest in real property to drill, mine, or


produce from that property oil, gas, geothermal resources,


geothermal/geopressured resources, or lignite, coal, sulphur,


uranium, plutonium, or other minerals that belong to another person


regardless of whether the material is in place or is in the process


of being drilled, mined, or produced.


(e)AASubsection (d) does not affect the authority of a


participating entity to acquire full title to real property for a


plant site and any related surface installation or equipment,


including a cooling reservoir.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.015.AATAXATION. (a) A participating private


entity shall render for ad valorem taxation its undivided


fractional interest in a jointly owned electric facility. An ad


valorem or similar tax shall be imposed separately against the


undivided interest of the participating private entity.


(b)AAA tax or assessment, including an excise tax or sales


and use tax, attributable to a property or service bought, sold,


leased, or used to construct, maintain, repair, or operate a


jointly owned electric facility shall be imposed separately against


each participating entity in proportion to the entity’s respective


undivided interest in the facility.


(c)AAA participating entity is not liable for a tax or


assessment attributable to another participating entity under
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Subsection (a) or (b).


(d)AAA participating entity is entitled to each


constitutional or statutory ad valorem or other tax exemption


attributable to the jointly owned electric facility or to a


property or service bought, sold, leased, or used to construct,


maintain, repair, or operate the facility to the extent the entity


would have been exempt from the tax if the entity’s undivided


interest were an entire interest in the facility or in the property


or service. The entity is entitled to any applicable exemption


certificate or statement provided by law to claim or prove the


exemption.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.016.AAINSURANCE. A participating entity may:


(1)AAcontract for insurance, including specialized


insurance for property and risks relating to the ownership,


operation, and maintenance of electric facilities;


(2)AAcontract for insurance for the use and benefit of


each of the other participating entities as though the insurance


was for the sole benefit of the contracting entity; and


(3)AAcause the rights of the other participating


entities to be protected under the contract in accordance with each


entity’s undivided interest or entitlement under any applicable


agreement between the entities.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. MUNICIPAL POWER AGENCIES


Sec.A163.051.AADEFINITIONS. In this subchapter:


(1)AA"Agency" means a municipal power agency created


under this subchapter.


(2)AA"Bond" includes a note, but does not include a


nonnegotiable purchase money note issued under Section 163.067.


(3)AA"Concurrent ordinance" means an ordinance or order


adopted under this subchapter by two or more public entities that


relates to the creation or re-creation of a municipal power agency.


(4)AA"Obligations" means revenue bonds or notes.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.052.AACONSTRUCTION. This subchapter shall be


liberally construed to carry out its purpose.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.053.AACONFLICTS WITH OTHER LAW. This subchapter


prevails to the extent of a conflict between this subchapter and any


other law, including:


(1)AAa law regulating the affairs of a municipal


corporation; or


(2)AAa home-rule charter provision.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.054.AACREATION OF AGENCY. (a) Public entities may


create an agency by concurrent ordinances subject to voter


approval.


(b)AAA public entity may join in the creation of an agency


under this subchapter only if on May 8, 1975, and at the time the


concurrent ordinance is adopted, the entity was engaged in the


authorized generation of electric energy for sale to the public.


This subsection does not prohibit a public entity from disposing of


its electric generating capabilities after creation of the agency.


(c)AAAn agency is a:


(1)AAseparate municipal corporation;


(2)AApolitical subdivision of this state; and


(3)AApolitical entity and corporate body.


(d)AAAn agency may not impose a tax but has all the other


powers relating to municipally owned utilities and provided by law


to a municipality that owns a public utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.055.AARE-CREATION OF AGENCY. (a) The public


entities that create an agency may by concurrent ordinances


re-create the agency by adding or deleting, or both, a public


entity.


(b)AAThe public entities may not re-create an agency if the
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re-creation will impair an agency obligation.


(c)AARe-creation by adding a public entity is subject to


voter approval in accordance with Section 163.058.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.056.AANOTICE. (a) The governing body of each


public entity shall publish notice of its intention to create an


agency once a week for two consecutive weeks.


(b)AAThe first publication must appear before the 14th day


before the date set for passage of the concurrent ordinance.


(c)AAThe notice must state:


(1)AAthe date, time, and location at which the


governing body proposes to enact the concurrent ordinance; and


(2)AAthat an agency will be created on the date on which


the concurrent ordinances take effect.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.057.AACONTENTS OF CONCURRENT ORDINANCE. A


concurrent ordinance creating an agency under Section 163.054 or


re-creating an agency under Section 163.055 must, as adopted by


each public entity:


(1)AAcontain identical provisions;


(2)AAdefine the boundaries of the agency to include the


territory within the boundaries of each participating public


entity;


(3)AAdesignate the name of the agency; and


(4)AAdesignate the number, place, initial term, and


manner of appointment of directors in accordance with Section


163.059.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.058.AAELECTION. (a) An agency may not be created


unless the creation is approved by a majority of the qualified


voters of each public entity creating the agency at an election


called and held for that purpose.


(b)AAAn agency may not be re-created by addition of a public


entity unless the re-creation is approved by a majority of the
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qualified voters of the additional public entity at an election


called and held for that purpose.


(c)AANotice of an election under this section shall be given


in accordance with Section 1251.003, Government Code. The election


shall be called and held in accordance with:


(1)AAthe Election Code;


(2)AAChapter 1251, Government Code; and


(3)AAthis subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2001, 77th Leg., ch. 1420, Sec. 8.404, eff. Sept. 1, 2001.


Sec.A163.059.AABOARD OF DIRECTORS. (a) The agency shall be


governed by a board of directors. The board is responsible for the


management, operation, and control of the property belonging to the


agency.


(b)AAThe board must include at least four directors. Each


director must be appointed by place by the governing bodies of the


participating public entities. Each participating public entity is


entitled to appoint at least one director.


(c)AADirectors must serve staggered terms. Successor


directors are appointed in the same manner as the original


appointees.


(d)AATo qualify to serve as a director, a person must be a


qualified voter and reside in the boundaries of the appointing


public entity when the person takes the constitutional oath of


office.


(e)AAAn employee, officer, or member of the governing body of


a public entity may serve as a director but may not have a personal


interest in a contract executed by the agency other than as an


employee, officer, or member of the governing body of the public


entity.


(f)AADirectors serve without compensation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.060.AAPOWERS. (a) An agency may not engage in any


utility business other than the generation, transmission, and sale


or exchange of electric energy to:
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(1)AAa participating public entity; or


(2)AAa private entity that owns jointly with the agency


an electric generating facility in this state.


(b)AAThe agency may:


(1)AAperform any act necessary to the full exercise of


the agency’s powers;


(2)AAenter into a contract, lease, or agreement with or


accept a grant or loan from a:


(A)AAdepartment or agency of the United States;


(B)AAdepartment, agency, or political subdivision


of this state; or


(C)AApublic or private person;


(3)AAsell, lease, convey, or otherwise dispose of any


right, interest, or property the agency considers to be unnecessary


for the efficient maintenance or operation of its electric


facilities;


(4)AAuse the uniform system of accounts prescribed for


utilities and licenses by the Federal Energy Regulatory Commission;


and


(5)AAadopt rules to govern the operation of the agency


and its employees, facilities, and service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.061.AACONSTRUCTION CONTRACTS. (a) Except as


provided by Subsection (c), an agency may award a contract for


construction of an improvement that involves the expenditure of


more than $20,000 only on the basis of competitive bids.


(b)AAThe agency shall publish notice of intent to receive


bids once a week for two consecutive weeks in a newspaper of general


circulation in this state. The first publication must appear


before the 14th day before the date bids are to be received.


(c)AAAn entity that has joint ownership of the improvement to


be constructed or that is an agent of a joint owner shall award a


contract using the entity’s contracting procedures.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.062.AASALE OR EXCHANGE OF ELECTRIC ENERGY. (a) An
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agency may participate through appropriate contracts in power


pooling and power exchange agreements with other entities through


direct or indirect system interconnections.


(b)AAAn entity that participates with an agency under this


section may:


(1)AApurchase electric energy from the agency;


(2)AAsell or dispose of electric energy to the agency;


or


(3)AAexchange electric energy with the agency.


(c)AAAn entity payment for electric energy purchased from the


agency is an operating expense of the entity’s electric system.


(d)AAAn agency contract to sell or exchange electric energy


may require the purchaser to pay for the electric energy regardless


of whether the electric energy is produced or delivered.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.063.AARATES AND CHARGES. (a) An agency may


establish and maintain rates and charges for electric power and


energy the agency delivers, transmits, or exchanges. The rates and


charges must:


(1)AAbe reasonable and in accordance with prudent


utility practices;


(2)AAbe based on periodic cost of service studies and


subject to modification, unless such a basis for rates and charges


is waived by the purchaser by contract; and


(3)AAbe developed to recover the agency’s cost of


producing and transmitting the electric power and energy, as


applicable, which cost must include the amortization of capital


investment.


(b)AANotwithstanding Subsection (a), this state reserves its


power to regulate an agency’s rates and charges for electric energy


supplied by the agency’s facilities.


(c)AAUntil obligations issued under this subchapter have


been paid and discharged, with all interest on the obligations,


interest on unpaid interest installments on the obligations, and


other connected and incurred costs or expenses, this state pledges


to and agrees with the purchasers and successive holders of the
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obligations that it will not:


(1)AAlimit or alter the power of an agency to establish


and collect rates and charges under this section sufficient to pay:


(A)AAnecessary operational and maintenance


expenses;


(B)AAinterest and principal on obligations issued


by the agency;


(C)AAsinking funds and reserve fund payments; and


(D)AAother charges necessary to fulfill the terms


of any agreement; or


(2)AAtake any action that will impair the rights or


remedies of the holders of the obligations.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.064.AAREVENUE BONDS. (a) The agency may issue


revenue bonds to accomplish the purposes of the agency.


(b)AAThe agency may pledge to the payment of the obligations


the revenues of all or part of its electric facilities, including


facilities acquired after the obligations are issued. However,


operating and maintenance expenses, including salaries and labor,


materials, and repairs of electric facilities necessary to render


efficient service constitute a first lien on and charge against the


pledged revenue.


(c)AAThe agency may set aside from the proceeds from the sale


of the obligations amounts for payment into the interest and


sinking fund and reserve fund, and for interest and operating


expenses during construction and development, as specified in the


proceedings authorizing the obligations.


(d)AAObligation proceeds may be invested, pending their use,


in securities, interest-bearing certificates, or time deposits as


specified in the authorizing proceedings.


(e)AAAgency obligations are authorized investments for:


(1)AAa bank;


(2)AAa savings bank;


(3)AAa trust company;


(4)AAa savings and loan association; and


(5)AAan insurance company.
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(f)AAThe obligations, when accompanied by all appurtenant,


unmatured coupons and to the extent of the lesser of their face


value or market value, are eligible to secure the deposit of public


funds of this state, a political subdivision of this state, and any


other political corporation of this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.065.AAREFUNDING BONDS. The agency may issue


refunding bonds.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.066.AAISSUANCE, FORM, AND PROVISIONS OF BONDS. (a)


Agency bonds that are payable from agency revenues or anticipated


bond proceeds and the records relating to their issuance must be


submitted to the attorney general for examination before delivery.


(b)AAThe bonds:


(1)AAmust mature serially or otherwise not more than 50


years after the date of issuance;


(2)AAmay be made redeemable before maturity at the time


and at the price or prices set by the agency; and


(3)AAmay be sold at public or private sale under the


terms and for the price the agency determines to be in the best


interest of the agency.


(c)AAThe bonds must be signed by the presiding officer or


assistant presiding officer of the agency, be attested by the


secretary, and bear the seal of the agency. The signatures may be


printed on the bonds if authorized by the agency, and the seal may


be impressed or printed on the bonds. The agency may adopt or use


for any purpose the signature of an individual who has been an


officer of the agency, regardless of whether the individual has


ceased to be an officer at the time the bonds are delivered to the


purchaser.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.067.AANONNEGOTIABLE PURCHASE MONEY NOTES. (a) The


agency may issue nonnegotiable purchase money notes to acquire land


or fuel resources.
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(b)AANonnegotiable purchase money notes are:


(1)AApayable in installments;


(2)AAsecured by the property acquired with the notes or


other collateral the agency substitutes; and


(3)AAnot a security or agency obligation.


(c)AANonnegotiable purchase money notes may be further


secured by a promise to issue bonds or bond anticipation notes to


pay the purchase money notes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.068.AABOND ANTICIPATION NOTES. (a) The agency may


issue bond anticipation notes:


(1)AAfor any purpose for which the agency may issue


bonds; or


(2)AAto refund previously issued bond anticipation


notes or nonnegotiable purchase money notes.


(b)AABond anticipation notes are subject to the limitations


and conditions prescribed by this subchapter for bonds.


(c)AAThe agency may contract with purchasers of bond


anticipation notes that the proceeds of one or more series of bonds


will be used to pay or refund the notes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C-1. ALTERNATE GOVERNANCE FOR CERTAIN MUNICIPAL POWER


AGENCIES


Sec. 163.071.AADEFINITIONS.AAIn this subchapter:


(1)AA"Agency" means a municipal power agency for which


concurrent ordinances are adopted under Section 163.073.


(2)AA"Bond" includes a note, but does not include a


nonnegotiable purchase money note issued under Section 163.067 or


163.087.


(3)AA"Concurrent ordinance" means an ordinance or order


adopted under this subchapter by all of the participating public


entities of an agency.


(4)AA"Obligations" means revenue bonds or notes.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,
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eff. September 1, 2015.


Sec. 163.072.AACONSTRUCTION.AAThis subchapter shall be


liberally construed to carry out its purpose.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec.A163.073.AAAPPLICABILITY; ALTERNATE GOVERNANCE.


(a)AAThis subchapter applies to a municipal power agency created by


two or more public entities under Subchapter C or a predecessor


statute, including an agency re-created under Section 163.055 or a


predecessor statute.


(b)AAThe participating public entities of a municipal power


agency may by concurrent ordinance elect to apply this subchapter


to the agency as an alternative to Subchapter C.


(c)AAConcurrent ordinances described by this section must,


as adopted by each public entity:


(1)AAcontain identical provisions; and


(2)AAstate that the public entity has elected that the


agency shall, on and after the date designated in the ordinance, be


governed by the provisions of this subchapter.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.074.AACONFLICTS WITH OTHER LAW.AAThis subchapter


prevails to the extent of a conflict between this subchapter and any


other law, including:


(1)AAa law regulating the affairs of a municipal


corporation; or


(2)AAa home-rule charter provision.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.075.AANATURE OF AGENCY. (a)AAAn agency is a:


(1)AAseparate municipal corporation;


(2)AApolitical subdivision of this state; and


(3)AApolitical entity and corporate body.
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(b)AAAn agency may not impose a tax but has all the other


powers relating to municipally owned utilities and provided by law


to a municipality that owns a public utility.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.076.AAADDITION OR REMOVAL OF PUBLIC ENTITIES.


(a)AAThe public entities that created or re-created an agency may


by concurrent ordinances:


(1)AAadd a new public entity as a participating public


entity in the agency; or


(2)AAremove a public entity from participation in the


agency.


(b)AAConcurrent ordinances described by this section must,


as adopted by each public entity:


(1)AAcontain identical provisions;


(2)AAdefine the boundaries of the agency to include the


territory within the boundaries of each participating public


entity;


(3)AAdesignate the name of the agency; and


(4)AAdesignate the number, place, terms, and manner of


appointment of directors, as provided by Section 163.078.


(c)AAThe public entities may not add or remove a public


entity if the addition or removal will impair an agency obligation.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.077.AAELECTION FOR ADDITION OF PUBLIC ENTITY.


(a)AAPublic entities may not adopt concurrent ordinances under


Section 163.076 adding a participating public entity unless the


addition has been approved by a majority of the qualified voters of


the additional public entity at an election called and held for that


purpose.


(b)AANotice of an election under this section shall be given


in accordance with Section 1251.003, Government Code.AAThe


election shall be called and held in accordance with:


(1)AAthe Election Code;
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(2)AAChapter 1251, Government Code; and


(3)AAthis subchapter.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.078.AABOARD OF DIRECTORS. (a)AAThe agency shall be


governed by a board of directors.


(b)AAThe board is responsible for the management, operation,


and control of the property belonging to the agency.


(c)AAThe board may by resolution delegate management or


operational authority to an officer, employee, or committee of the


agency, except that the delegation may not include legislative


functions, including the sale or purchase of agency properties, the


exercise of the power of eminent domain, the adoption or amendment


of budgets and rates, or the issuance of debt.AAThe board may repeal


a resolution delegating management or operational authority:


(1)AAif the board is composed of six or more directors,


by the affirmative vote of six directors, including the affirmative


vote of at least one director appointed by each participating


public entity; or


(2)AAif the board is composed of fewer than six


directors, by the affirmative vote of at least one director


appointed by each participating public entity.


(d)AAThe board must include at least four directors.AAEach


director must be appointed by place by the governing bodies of the


participating public entities.AAEach participating public entity


is entitled to appoint at least one director.


(e)AADirectors must serve staggered terms.AASuccessor


directors are appointed in the same manner as the original


appointees.


(f)AATo qualify to serve as a director, when the person takes


the constitutional oath of office, the person must be:


(1)AAa qualified voter and reside in the boundaries of


the appointing public entity;


(2)AAan employee, officer, or member of the governing


body of the appointing public entity; or


(3)AAa retail electric customer of the appointing
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public entity.


(g)AAExcept as provided by Subsections (h) and (i), an


employee, officer, or member of the governing body of a


participating public entity serving as a director may not have a


personal interest in a contract executed by the agency other than as


an employee, officer, or member of the governing body of the public


entity.


(h)AAAn employee, officer, or member of the governing body of


a participating public entity serving as a director is considered


to be a local public official for the purposes of Chapter 171, Local


Government Code.


(i)AAAn agency and a participating public entity are


considered to be political subdivisions for the purposes of Section


131.903, Local Government Code.


(j)AADirectors serve without compensation.AAA director who


is an employee, officer, or member of the governing body of a


participating public entity may continue to receive from the public


entity the compensation associated with the office or employment.


(k)AAA director serves at the discretion of the appointing


public entity.AAThe governing body of a public entity that appoints


a director may remove the director from office at any time with or


without cause.AAThe governing body shall promptly appoint a new


director to serve the remainder of the unexpired term of the removed


director.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.079.AASEPARATE BOARDS OF DIRECTORS. (a)AAThe


public entities that created or re-created an agency may amend the


creating concurrent ordinances to provide for the agency to be


governed by one board of directors for the agency’s generation


system and another board of directors for the agency’s transmission


system.


(b)AAThe concurrent ordinances as amended must contain


identical provisions.


(c)AASection 163.078 applies to the separate boards and to


the directors of the separate boards, except that:
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(1)AAthere is no minimum number of directors for a board


established under this section;


(2)AAeach participating public entity is not entitled


to appoint a director to each board of an agency; and


(3)AAthe repeal of a resolution under Section


163.078(c) does not require approval by at least one director


appointed by each participating public entity.


(d)AASeparate boards established under this section are not


required to have the same number of directors.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.080.AAPOWERS. (a)AAAn agency may not engage in any


utility business other than:


(1)AAthe generation and sale or exchange of electric


energy to:


(A)AAa participating public entity; or


(B)AAa private entity that owns jointly with the


agency an electric generating facility in this state; or


(2)AAthe provision of wholesale transmission service


under Chapter 35.


(b)AAThe agency may:


(1)AAperform any act necessary to the full exercise of


the agency’s powers;


(2)AAenter into a contract, lease, or agreement with or


accept a grant or loan from a:


(A)AAdepartment or agency of the United States;


(B)AAdepartment, agency, or political subdivision


of this state; or


(C)AApublic or private person;


(3)AAuse the uniform system of accounts prescribed for


utilities and licenses by the Federal Energy Regulatory Commission;


and


(4)AAadopt rules to govern the operation of the agency


and its employees, facilities, and service.


(c)AAThe agency may sell, lease, convey, or otherwise dispose


of any right, interest, or property of the agency, including its
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electric facilities.AAA sale, lease, conveyance, or other


disposition having a value of more than $10 million shall require


prior approval of each participating public entity, unless the


public entities have agreed otherwise by written contract or the


property was purchased by the agency for mining purposes.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.081.AACONSTRUCTION CONTRACTS. (a)AAExcept as


provided by Subsection (c), an agency may award a contract for


construction of an improvement that involves the expenditure of


more than $20,000 only on the basis of competitive bids.


(b)AAThe agency shall publish notice of intent to receive


bids once a week for two consecutive weeks in a newspaper of general


circulation in this state.AAThe first publication must appear


before the 14th day before the date bids are to be received.


(c)AAAn entity that has joint ownership of the improvement to


be constructed or that is an agent of a joint owner shall award a


contract using the entity’s contracting procedures.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.082.AASALE OR EXCHANGE OF ELECTRIC ENERGY. (a)AA An


agency may participate through appropriate contracts in power


pooling and power exchange agreements with other entities through


direct or indirect system interconnections.


(b)AAAn entity that participates with an agency under this


section may:


(1)AApurchase electric energy from the agency;


(2)AAsell or dispose of electric energy to the agency;


or


(3)AAexchange electric energy with the agency.


(c)AAAn entity payment for electric energy purchased from the


agency is an operating expense of the entity’s electric system.


(d)AAAn agency contract to sell or exchange electric energy


may require the purchaser to pay for the electric energy regardless


of whether the electric energy is produced or delivered.
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Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.083.AARATES AND CHARGES. (a)AAAn agency may


establish and maintain rates and charges for electric power and


energy the agency delivers, transmits, or exchanges.AAThe rates and


charges must:


(1)AAbe reasonable and in accordance with prudent


utility practices;


(2)AAbe based on periodic cost of service studies and


subject to modification, unless such a basis for rates and charges


is waived by the purchaser by contract; and


(3)AAbe developed to recover the agency’s cost of


producing and transmitting the electric power and energy, as


applicable, which cost must include the amortization of capital


investment.


(b)AANotwithstanding Subsection (a), this state reserves its


power to regulate an agency’s rates and charges for electric energy


supplied by the agency’s facilities.


(c)AAUntil obligations issued under this chapter have been


paid and discharged, with all interest on the obligations, interest


on unpaid interest installments on the obligations, and other


connected and incurred costs or expenses, this state pledges to and


agrees with the purchasers and successive holders of the


obligations that it will not:


(1)AAlimit or alter the power of an agency to establish


and collect rates and charges under this section sufficient to pay:


(A)AAnecessary operational and maintenance


expenses;


(B)AAinterest and principal on obligations issued


by the agency;


(C)AAsinking funds and reserve fund payments; and


(D)AAother charges necessary to fulfill the terms


of any agreement; or


(2)AAtake any action that will impair the rights or


remedies of the holders of the obligations.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,
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eff. September 1, 2015.


Sec. 163.084.AAREVENUE BONDS. (a)AAThe agency may issue


revenue bonds to accomplish the purposes of the agency.


(b)AAThe agency may pledge to the payment of the obligations


the revenues of all or part of its electric facilities, including


facilities acquired after the obligations are issued.AAHowever,


operating and maintenance expenses, including salaries and labor,


materials, and repairs of electric facilities necessary to render


efficient service, constitute a first lien on and charge against


the pledged revenue.


(c)AAThe agency may set aside from the proceeds from the sale


of the obligations amounts for payment into the interest and


sinking fund and reserve fund, and for interest and operating


expenses during construction and development, as specified in the


proceedings authorizing the obligations.


(d)AAObligation proceeds may be invested, pending their use,


in securities, interest-bearing certificates, or time deposits as


specified in the authorizing proceedings.


(e)AAAgency obligations are authorized investments for:


(1)AAa bank;


(2)AAa savings bank;


(3)AAa trust company;


(4)AAa savings and loan association; and


(5)AAan insurance company.


(f)AAThe obligations, when accompanied by all appurtenant,


unmatured coupons and to the extent of the lesser of their face


value or market value, are eligible to secure the deposit of public


funds of this state, a political subdivision of this state, and any


other political corporation of this state.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.085.AAREFUNDING BONDS.AAThe agency may issue


refunding bonds.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


20



http://www.legis.state.tx.us/tlodocs/84R/billtext/html/SB00776F.HTM

http://www.legis.state.tx.us/tlodocs/84R/billtext/html/SB00776F.HTM





Sec. 163.086.AAISSUANCE, FORM, AND PROVISIONS OF BONDS.


(a)AAAgency bonds that are payable from agency revenues or


anticipated bond proceeds and the records relating to their


issuance must be submitted to the attorney general for examination


before delivery.


(b)AAThe bonds:


(1)AAmust mature serially or otherwise not more than 50


years after the date of issuance;


(2)AAmay be made redeemable before maturity at the time


and at the price or prices set by the agency; and


(3)AAmay be sold at public or private sale under the


terms and for the price the agency determines to be in the best


interest of the agency.


(c)AAThe bonds must be signed by the presiding officer or


assistant presiding officer of the agency, be attested by the


secretary, and bear the seal of the agency.AAThe signatures may be


printed on the bonds if authorized by the agency, and the seal may


be impressed or printed on the bonds.AAThe agency may adopt or use


for any purpose the signature of an individual who has been an


officer of the agency, regardless of whether the individual has


ceased to be an officer at the time the bonds are delivered to the


purchaser.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.087.AANONNEGOTIABLE PURCHASE MONEY NOTES. (a)AAThe


agency may issue nonnegotiable purchase money notes to acquire land


or fuel resources.


(b)AANonnegotiable purchase money notes are:


(1)AApayable in installments;


(2)AAsecured by the property acquired with the notes or


other collateral the agency substitutes; and


(3)AAnot a security or agency obligation.


(c)AANonnegotiable purchase money notes may be further


secured by a promise to issue bonds or bond anticipation notes to


pay the purchase money notes.
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Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.088.AABOND ANTICIPATION NOTES. (a)AAThe agency may


issue bond anticipation notes:


(1)AAfor any purpose for which the agency may issue


bonds; or


(2)AAto refund previously issued bond anticipation


notes or nonnegotiable purchase money notes.


(b)AABond anticipation notes are subject to the limitations


and conditions prescribed by this subchapter for bonds.


(c)AAThe agency may contract with purchasers of bond


anticipation notes that the proceeds of one or more series of bonds


will be used to pay or refund the notes.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.089.AAPUBLIC SECURITIES. (a)AAIt is a public


purpose for a public entity that has participated in the creation of


an agency to pay costs of planning, acquisition, construction,


ownership, operation, and maintenance of electric facilities.


(b)AAA public entity may issue public securities, as defined


by Section 1201.002(2), Government Code, including bonds, notes, or


other forms of indebtedness, in the principal amount approved by


the governing body of the public entity, for the purpose of


financing electric facilities or improvements to electric


facilities to be owned or operated by the agency or otherwise in


furtherance of a purpose described by this section.


(c)AAA public entity and an agency may agree in a contract, or


by other official action of the public entity and agency, to terms


and conditions governing the use by the agency of the proceeds of


the public securities issued by a public entity for a purpose


described by this section.


(d)AAA contract or other official action described by


Subsection (c) may include provisions with respect to, and


conclusively establish sufficient consideration for, the use of the


proceeds.AAThe consideration may include the right to:
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(1)AAuse the financed facilities or portions of the


facilities;


(2)AAreceive output from the financed facilities; or


(3)AAreceive an ownership interest in the financed


facilities upon the dissolution of the agency or an undivided


interest in the financed facilities at the time a public entity


funds facility improvements.


(e)AAA contract or other official action described by


Subsection (c) may contain other terms and extend for any period on


which all of the parties agree.


(f)AAA public security issued for the purposes described by


this section may include:


(1)AAdebt obligations issued in accordance with Chapter


1207, 1331, 1371, 1431, or 1502, Government Code, or Chapter 271,


Local Government Code; or


(2)AAother types or forms of debt that the public entity


is authorized to issue.


(g)AAEach participating public entity may exercise any power


of an issuer under Chapter 1371, Government Code.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


Sec. 163.090.AADISSOLUTION. (a)AAThe participating public


entities of an agency may by concurrent ordinance dissolve the


agency.


(b)AAConcurrent ordinances dissolving an agency must:


(1)AAcontain identical provisions;


(2)AAstate that the agency will be dissolved upon the


winding up of agency affairs;


(3)AAdirect the board or boards of the agency to wind up


the business and affairs of the agency and to inform the


participating public entities by resolution when the winding up of


the business and affairs of the agency is complete; and


(4)AAstate the date on which the dissolution takes


effect, provided that the date provides sufficient time for the


board or boards of the agency to wind up agency affairs.


(c)AAThe participating public entities may not dissolve an
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agency if the dissolution will impair the rights or remedies of


holders of obligations issued by the agency.


(d)AAThe dissolved agency continues to exist to:


(1)AAsatisfy existing liabilities or obligations;


(2)AAcollect, distribute, or liquidate its assets; and


(3)AAtake any other action required to adjust and wind


up its business and affairs.


(e)AAThe assets of the dissolved agency that remain after all


liabilities or obligations of the agency have been satisfied shall


be distributed to the public entities that created the agency.AAThe


public entities shall establish the method of distribution by


agreement.


(f)AAAn agreement between a public entity and an agency


entered into before September 1, 2015, regarding the distribution


of the agency ’s assets after dissolution is enforceable according


to the terms of the agreement, regardless of a provision to the


contrary in this subchapter.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 3,


eff. September 1, 2015.


SUBCHAPTER D. AGENCY RECEIVING POWER THROUGH INTERSTATE SYSTEM


Sec.A163.101.AACREATION. (a) Notwithstanding Section


163.054, two or more public entities may create a municipal power


agency governed by Subchapter C if the entities:


(1)AAare municipalities;


(2)AAare engaged in the distribution and sale of


electric energy to the public; and


(3)AAreceive a major portion of their power through or


from an interstate electric system.


(b)AAThe entities must comply with the provisions of


Subchapter C relating to the creation of a municipal power agency,


including the concurrent ordinance and election provisions.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.102.AAPOWERS. (a) An agency created under this


subchapter may:
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(1)AAgenerate and transmit electric power and energy


inside and outside this state;


(2)AAsell, purchase, or exchange electric power and


energy with entities inside or outside this state; and


(3)AAconstruct or acquire new steam electric generating


facilities, but only if the facilities are owned jointly by the


agency and one or more private entities.


(b)AAThis section does not authorize an agency created under


this subchapter to engage in the distribution and retail sale of


electric power and energy.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. ELECTRIC COOPERATIVE CORPORATIONS


Sec.A163.121.AACREATION. An electric cooperative


corporation may join one or more public entities to create a joint


powers agency as if the corporation were also a public entity.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.122.AAAPPLICATION OF OPEN MEETINGS LAW. A joint


powers agency created under this subchapter is a governmental body


subject to Chapter 551, Government Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.123.AAAUTHORITY OF PUBLIC UTILITY COMMISSION. A


joint powers agency created under this subchapter is:


(1)AAsubject to all applicable provisions of Title 2;


and


(2)AAunder the jurisdiction of the Public Utility


Commission of Texas as provided by Title 2.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A163.124.AAPOWER TO ISSUE CERTAIN BONDS OR SECURITIES.


This subchapter does not authorize an electric cooperative


corporation to issue bonds or other securities that are tax exempt


under federal law.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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ut.164.pdf


UTILITIES CODE


TITLE 4. DELIVERY OF UTILITY SERVICES


SUBTITLE A. UTILITY CORPORATIONS AND OTHER PROVIDERS


CHAPTER 164. JOINT OWNERSHIP OF ELECTRIC FACILITIES BY PUBLIC


ENTITIES


Sec.A164.001.AAJOINT OWNERSHIP OF ELECTRIC UTILITY


FACILITIES AUTHORIZED. (a) Political subdivisions may join


together to finance, construct, complete, acquire, or operate


electric utility facilities so that the facilities or an undivided


interest in the facilities is jointly owned by the political


subdivisions as cotenants or co-owners.


(b)AAThe ownership shares in the facilities are those


approved by the governing bodies of the political subdivisions, as


set forth in an agreement authorized by the governing bodies.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A164.002.AAPUBLIC PURPOSE. The exercise by a political


subdivision of the authority granted by this chapter, including the


exercise of the power to issue bonds, notes, or other obligations to


accomplish the purposes of this chapter, and the performance of an


agreement entered into under this chapter are considered to be


additional public purposes of the political subdivision, without


regard to any express or implied limitation on the authority or


purposes of the political subdivision under any other general or


special law or charter provision.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A164.003.AAAPPROVAL OF AGREEMENT BY ATTORNEY GENERAL.


(a) An agreement between political subdivisions establishing an


interest in electric utility facilities that is executed under this


chapter shall be submitted to the attorney general in connection


with any proceeding to finance the contractual obligation by the


issuance of bonds.


(b)AAAn agreement submitted under Subsection (a) is


incontestable on approval as to legality by the attorney general.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A164.004.AAINCREASE IN OWNERSHIP SHARES. (a) An


agreement under this chapter may provide for a political


subdivision to increase its present or future ownership share of


the electric utility facilities by installment purchase payments


and for another political subdivision that is a party to the


agreement to transfer, in consideration of those payments, any


portion of its present or future ownership share of the facilities


to the purchasing political subdivision.


(b)AAA payment made by a political subdivision to acquire an


ownership interest is not treated as a maintenance and operating


expense but is treated as a capital cost as if the political


subdivision had issued bonds to construct or acquire the ownership


interest, unless otherwise specified in the agreement.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A164.005.AACONTRACTUAL OBLIGATIONS AS LIEN ON SYSTEM


REVENUE. (a) If the electric utility facilities financed,


acquired, constructed, or completed are a part of a utility system


of a political subdivision, the obligation to make the contract


payments to acquire an ownership interest is a lien on the revenue


of the system on a parity with the outstanding bonds of the system


to the extent permitted in the ordinance or resolution authorizing


or the deed of trust or indenture securing the payment of the


outstanding bonds.


(b)AAIf the ordinance or resolution authorizing or the deed


of trust or trust indenture securing the revenue bonds of a utility


system provides for the subsequent issuance of additional bonds or


the creation of a contractual obligation described by Section


164.004 and provides that the payments to be made for the security


or payment of the subsequent bonds or contractual obligation are to


be on a parity with the previously issued bonds or bonds then to be


issued, the political subdivision may, subject to any conditions


contained in that ordinance, resolution, deed of trust, or trust


indenture, authorize, issue, and sell additional bonds or incur the


contractual obligation in a different series payable from the


entire revenue of the utility system on a parity with the previously
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issued bonds or bonds then to be issued and secured by a lien on the


revenue of the system on a parity with the lien securing the


previously issued bonds or bonds then to be issued. This subsection


applies without regard to whether the previously issued bonds:


(1)AAwere issued before August 29, 1977; or


(2)AAare an original issue or a refunding issue.


(c)AAA political subdivision may pledge the revenue of a


utility system to pay contract payments to acquire an ownership


interest in an electric utility facility under this chapter.


(d)AAIn this section, "utility system" includes a combined


utility system.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 164.006.AACONSTRUCTION WITH OTHER LAWS. To provide full


authority for the execution of an agreement under this chapter,


this chapter applies to a municipality as if this chapter were


originally contained in Chapter 1501 or 1502, Government Code, or


Chapter 552, Local Government Code. This chapter prevails over any


charter provision or general or special law.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2001, 77th Leg., ch. 1420, Sec. 8.405, eff. Sept. 1, 2001.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 885 (H.B. 2278), Sec.


3.77(30), eff. April 1, 2009.
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UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE A. PROVISIONS APPLICABLE TO ALL UTILITIES


CHAPTER 17. CUSTOMER PROTECTION


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A17.001.AACUSTOMER PROTECTION POLICY. (a) The


legislature finds that new developments in telecommunications


services and the production and delivery of electricity, as well as


changes in market structure, marketing techniques, and technology,


make it essential that customers have safeguards against


fraudulent, unfair, misleading, deceptive, or anticompetitive


business practices and against businesses that do not have the


technical and financial resources to provide adequate service.


(b)AAThe purpose of this chapter is to establish retail


customer protection standards and confer on the commission


authority to adopt and enforce rules to protect retail customers


from fraudulent, unfair, misleading, deceptive, or anticompetitive


practices.


(c)AANothing in this section shall be construed to abridge


customer rights set forth in commission rules in effect at the time


of the enactment of this chapter.


(d)AAThis chapter does not limit the constitutional,


statutory, and common law authority of the office of the attorney


general.


(e)AANothing in this chapter authorizes a customer to receive


retail electric service from a person other than a certificated


retail electric utility.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Sec.A17.002.AADEFINITIONS. In this chapter:


(1)AA"Billing agent" means any entity that submits


charges to the billing utility on behalf of itself or any provider


of a product or service.


(2)AA"Billing utility" means any telecommunications


provider, as defined by Section 51.002, retail electric provider,


1



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=51.002





or electric utility that issues a bill directly to a customer for


any telecommunications or electric product or service.


(3)AA"Certificated telecommunications utility" means a


telecommunications utility that has been granted either a


certificate of convenience and necessity, a certificate of


operating authority, or a service provider certificate of operating


authority.


(3-a)AA"Critical care residential customer" means a


residential customer who has a person permanently residing in the


customer’s home who has been diagnosed by a physician as being


dependent upon an electric-powered medical device to sustain life.


(3-b)AA"Critical load industrial customer" means an


industrial customer for whom an interruption or suspension of


electric service will create a dangerous or life-threatening


condition on the customer ’s premises.


(4)AA"Customer" means any person in whose name


telephone or retail electric service is billed, including


individuals, governmental units at all levels of government,


corporate entities, and any other entity with legal capacity to be


billed for telephone or retail electric service.


(5)AA"Electric utility" has the meaning assigned by


Section 31.002.


(6)AA"Retail electric provider" means a person that


sells electric energy to retail customers in this state after the


legislature authorizes a customer to receive retail electric


service from a person other than a certificated retail electric


utility.


(7)AA"Service provider" means any entity that offers a


product or service to a customer and that directly or indirectly


charges to or collects from a customer’s bill an amount for the


product or service on a customer’s bill received from a billing


utility.


(8)AA"Telecommunications utility" has the meaning


assigned by Section 51.002.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 8, eff.
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June 8, 2021.


Sec.A17.003.AACUSTOMER AWARENESS. (a) The commission shall


promote public awareness of changes in the electric and


telecommunications markets, provide customers with information


necessary to make informed choices about available options, and


ensure that customers have an adequate understanding of their


rights.


(b)AAThe commission shall compile a report on customer


service at least once each year showing the comparative customer


information from reports given to the commission it deems


necessary.


(c)AAThe commission shall adopt and enforce rules to require


a certificated telecommunications utility, a retail electric


provider, or an electric utility to give clear, uniform, and


understandable information to customers about rates, terms,


services, customer rights, and other necessary information as


determined by the commission.AAThe rules must include a list of


defined terms common to the telecommunications and electricity


industries and require that applicable terms be labeled uniformly


on each retail bill sent to a customer by a certificated


telecommunications utility, retail electric provider, or electric


utility to facilitate consumer understanding of relevant billing


elements.


(d)AACustomer awareness efforts by the commission shall be


conducted in English and Spanish and any other language as


necessary.


(d-1)AAAn electric utility providing electric delivery


service for a retail electric provider, as defined by Section


31.002, shall provide to the retail electric provider, and the


retail electric provider shall periodically provide to the retail


electric provider ’s retail customers together with bills sent to


the customers, information about:


(1)AAthe electric utility ’s procedures for implementing


involuntary load shedding initiated by the independent


organization certified under Section 39.151 for the ERCOT power


region;
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(2)AAthe types of customers who may be considered


critical care residential customers, critical load industrial


customers, or critical load according to commission rules adopted


under Section 38.076;


(3)AAthe procedure for a customer to apply to be


considered a critical care residential customer, a critical load


industrial customer, or critical load according to commission rules


adopted under Section 38.076; and


(4)AAreducing electricity use at times when involuntary


load shedding events may be implemented.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 648 (H.B. 1822), Sec. 1, eff.


September 1, 2009.


Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 9, eff.


June 8, 2021.


Sec.A17.004.AACUSTOMER PROTECTION STANDARDS. (a) All


buyers of telecommunications and retail electric services are


entitled to:


(1)AAprotection from fraudulent, unfair, misleading,


deceptive, or anticompetitive practices, including protection from


being billed for services that were not authorized or provided;


(2)AAchoice of a telecommunications service provider, a


retail electric provider, or an electric utility, where that choice


is permitted by law, and to have that choice honored;


(3)AAinformation in English and Spanish and any other


language as the commission deems necessary concerning rates, key


terms and conditions, and the basis for any claim of environmental


benefits of certain production facilities;


(4)AAprotection from discrimination on the basis of


race, color, sex, nationality, religion, marital status, income


level, or source of income and from unreasonable discrimination on


the basis of geographic location;


(5)AAimpartial and prompt resolution of disputes with a


certificated telecommunications utility, a retail electric


provider, or an electric utility and disputes with a
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telecommunications service provider related to unauthorized


charges and switching of service;


(6)AAprivacy of customer consumption and credit


information;


(7)AAaccuracy of metering and billing;


(8)AAbills presented in a clear, readable format and


easy-to-understand language that uses defined terms as required by


commission rules adopted under Section 17.003;


(9)AAinformation in English and Spanish and any other


language as the commission deems necessary concerning low-income


assistance programs and deferred payment plans;


(10)AAall consumer protections and disclosures


established by the Fair Credit Reporting Act (15 U.S.C. Section


1681 et seq.) and the Truth in Lending Act (15 U.S.C. Section 1601


et seq.);AAand


(11)AAafter retail competition begins as authorized by


the legislature, programs provided by retail electric providers


that offer eligible low-income customers energy efficiency


programs, an affordable rate package, and bill payment assistance


programs designed to reduce uncollectible accounts.


(b)AAThe commission may adopt and enforce rules as necessary


or appropriate to carry out this section, including rules for


minimum service standards for a certificated telecommunications


utility, a retail electric provider, or an electric utility


relating to customer deposits and the extension of credit,


switching fees, levelized billing programs, and termination of


service and to energy efficiency programs, an affordable rate


package, and bill payment assistance programs for low-income


customers. The commission may waive language requirements for good


cause.


(c)AAThe commission shall request the comments of the office


of the attorney general in developing the rules that may be


necessary or appropriate to carry out this section.


(d)AAThe commission shall coordinate its enforcement efforts


regarding the prosecution of fraudulent, misleading, deceptive,


and anticompetitive business practices with the office of the


attorney general in order to ensure consistent treatment of
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specific alleged violations.


(e)AANothing in this section shall be construed to abridge


customer rights set forth in commission rules or to abridge the


rights of low-income customers to receive benefits through pending


or operating programs in effect at the time of the enactment of this


chapter.


(f)AAThe commission shall adopt rules to provide automatic


enrollment of eligible utility customers for lifeline telephone


service and reduced electric rates available to low-income


households. Each state agency, on the request of the commission,


shall assist in the adoption and implementation of those rules.


(g)AANotwithstanding any other provision of this title, the


rules adopted under Subsection (b) shall provide full, concurrent


reimbursement for the costs of any programs provided under


Subsection (a)(11) and for reimbursement for the difference between


any affordable rate package provided under Subsection (a)(11) and


any rates otherwise applicable.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 648 (H.B. 1822), Sec. 2, eff.


September 1, 2009.


Sec. 17.005.AAPROTECTIONS FOR CUSTOMERS OF MUNICIPALLY OWNED


UTILITIES. (a)AAA municipally owned utility may not be deemed to be


a "service provider" or "billing agent" for purposes of Sections


17.156(b) and (e).


(b)AAThe governing body of a municipally owned utility shall


adopt, implement, and enforce rules that shall have the effect of


accomplishing the objectives set out in Sections 17.004(a) and (b)


and 17.102, as to the municipally owned utility within its


certificated service area.


(c)AAThe governing body of a municipally owned utility or its


designee shall perform the dispute resolution function provided for


by Section 17.157 for disputes arising from services provided by


the municipally owned utility to electric customers served within


the municipally owned utility’s certificated service area.


(d)AAWith respect to electric customers served by a
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municipally owned utility outside its certificated service area or


otherwise served through others’ distribution facilities, after


retail competition begins as authorized by the legislature, the


provisions of this chapter as administered by the commission apply.


(e)AANothing in this chapter shall be deemed to apply to a


wholesale customer of a municipally owned utility.


(f)AAA municipally owned utility shall periodically provide


with bills sent to retail customers of the utility information


about:


(1)AAthe utility’s procedure for implementing


involuntary load shedding;


(2)AAthe types of customers who may be considered


critical care residential customers, critical load industrial


customers, or critical load according to commission rules adopted


under Section 38.076;


(3)AAthe procedure for a customer to apply to be


considered a critical care residential customer, a critical load


industrial customer, or critical load according to commission rules


adopted under Section 38.076; and


(4)AAreducing electricity use at times when involuntary


load shedding events may be implemented.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 10, eff.


June 8, 2021.


Sec. 17.006.AAPROTECTIONS FOR CUSTOMERS OF ELECTRIC


COOPERATIVES. (a)AAAn electric cooperative shall not be deemed to


be a "service provider" or "billing agent" for purposes of Sections


17.156(b) and (e).


(b)AAThe electric cooperative shall adopt, implement, and


enforce rules that shall have the effect of accomplishing the


objectives set out in Sections 17.004(a) and (b) and 17.102.


(c)AAThe board of directors of the electric cooperative or


its designee shall perform the dispute resolution function provided


for by Section 17.157 for electric customers served by the electric


cooperative within its certificated service area.
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(d)AAWith respect to electric customers served by an electric


cooperative outside its certificated service area or otherwise


served through others’ distribution facilities, after the


legislature authorizes retail competition, the provisions of this


chapter as administered by the commission shall apply.


(e)AANothing in this chapter shall be deemed to apply to a


wholesale customer of an electric cooperative.


(f)AAAn electric cooperative shall periodically provide with


bills sent to retail customers of the cooperative information


about:


(1)AAthe cooperative’s procedure for implementing


involuntary load shedding;


(2)AAthe types of customers who may be considered


critical care residential customers, critical load industrial


customers, or critical load according to commission rules adopted


under Section 38.076;


(3)AAthe procedure for a customer to apply to be


considered a critical care residential customer, a critical load


industrial customer, or critical load according to commission rules


adopted under Section 38.076; and


(4)AAreducing electricity use at times when involuntary


load shedding events may be implemented.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 11, eff.


June 8, 2021.


Sec. 17.007.AAIDENTIFICATION PROCESS FOR CUSTOMER SERVICE


BENEFITS. (a)AAThe Health and Human Services Commission, on


request of the commission, shall assist in developing an automatic


process for identifying low-income customers to retail electric


providers and certificated telecommunications utilities to enable


those providers and utilities to offer customer service, discounts,


bill payment assistance, or other methods of assistance.


(b)AAThe commission and the Health and Human Services


Commission shall continue the memorandum of understanding entered


into by those agencies in effect on January 1, 2017, that
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establishes the respective duties of those agencies in relation to


the automatic process, and may amend the memorandum of


understanding as necessary to achieve the goals of this section.


(c)AAThe commission may not require a retail electric


provider or a certificated telecommunications utility to offer


customer service, discounts, bill payment assistance, targeted


bill messaging, or other benefits for which the provider or utility


is not reimbursed.


(d)AAThe commission may not submit a request to the Health


and Human Services Commission to provide for a process to identify


low-income electric customers for a fiscal year unless:


(1)AAthe commission receives a request from one or more


retail electric providers not later than July 31 of the previous


fiscal year for a list of low-income electric customers to be


developed; and


(2)AAeach retail electric provider that submits a


request to the commission under Subdivision (1) agrees to reimburse


the commission for the cost of development of the list on terms


agreed to by the commission and the provider.


Added by Acts 2001, 77th Leg., ch. 1451, Sec. 1, eff. Sept. 1, 2001.


Amended by:


Acts 2017, 85th Leg., R.S., Ch. 48 (S.B. 1976), Sec. 1, eff.


September 1, 2017.


Sec. 17.008.AAPROTECTION OF RESIDENTIAL ELECTRIC SERVICE


APPLICANTS AND CUSTOMERS. (a) In this section and in Section


17.009:


(1)AA"Credit history":


(A)AAmeans information regarding an individual’s


past history of:


(i)AAfinancial responsibility;


(ii)AApayment habits; or


(iii)AAcreditworthiness; and


(B)AAdoes not include an individual’s outstanding


balance for retail electric or telecommunications service.


(2)AA"Credit score" means a score, grade, or value that


is derived by a consumer reporting agency, as defined under Section
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603(f) of the Fair Credit Reporting Act (15 U.S.C. Section


1681a(f)), using data from a credit history in any type of model,


method, or program for the purpose of grading or ranking credit


report data, whether derived electronically, from an algorithm,


through a computer software application model or program, or


through any other analogous process.


(3)AA"Utility payment data" means a measure that is


derived by a consumer reporting agency, as defined under Section


603(f) of the Fair Credit Reporting Act (15 U.S.C. Section


1681a(f)), from a model specifically designed to correlate to


utility payment histories.


(b)AAA retail electric provider may not deny an applicant’s


request to become a residential electric service customer on the


basis of the applicant ’s credit history or credit score, but may use


the applicant’s utility payment data until the later of January 1,


2007, or the date on which the price to beat is no longer in effect


in the geographic area in which the customer is located.


(c)AANotwithstanding Subsection (b), while a retail electric


provider is required to provide service to a geographic area as the


affiliated retail electric provider, the provider may not deny an


applicant’s request to become a residential electric service


customer within that geographic area on the basis of the


applicant’s credit history, credit score, or utility payment data.


(d)AAAfter the date described in Subsection (b), a retail


electric provider, including an affiliated retail electric


provider, may not deny an applicant ’s request to become a


residential electric service customer on the basis of the


applicant’s credit history, credit score, or utility payment data


but may use the applicant’s electric bill payment history.


(e)AAA retail electric provider may not use a credit score, a


credit history, or utility payment data as the basis for


determining the price for month-to-month electric service or


electric service that includes a fixed price commitment of 12


months or less:


(1)AAfor an existing residential customer; or


(2)AAin response to an applicant ’s request to become a


residential electric service customer.
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(f)AAAfter the date described in Subsection (b), on request


by a customer or former customer in this state, a retail electric


provider or electric utility shall timely provide to the customer


or former customer bill payment history information with the retail


electric provider or electric utility during the preceding 12-month


period. Bill payment history information may be obtained by the


customer or former customer once during each 12-month period


without charge.AAIf additional copies of bill payment history


information are requested during a 12-month period, the electric


service provider may charge the customer or former customer a


reasonable fee for each copy.


(g)AAOn request by a retail electric provider, another retail


electric provider or electric utility shall timely verify


information that purports to show a customer’s service and bill


payment history with the retail electric provider or electric


utility.


(h)AAThis section does not limit a retail electric provider’s


authority to require a deposit or advance payment as a condition of


service.


(i)AANotwithstanding Subsection (e), a retail electric


provider may provide rewards, benefits, or credits to residential


electric service customers on the basis of the customer’s payment


history for retail electric service to that provider.


Added by Acts 2005, 79th Leg., Ch. 926 (H.B. 412), Sec. 1, eff.


September 1, 2005.


Sec. 17.009.AAPROTECTION OF RESIDENTIAL TELEPHONE SERVICE


APPLICANTS AND CUSTOMERS. (a) A provider of basic local


telecommunications services and nonbasic network services may not


deny an applicant ’s request to become a residential customer on the


basis of the applicant’s credit history or credit score.


(b)AAA provider of basic local telecommunications services


and nonbasic network services may not use a credit score or credit


history as the basis for determining price for service:


(1)AAfor an existing residential customer; or


(2)AAin response to an applicant ’s request to become a


residential customer.
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(c)AAThis section does not limit the authority of a provider


of basic local telecommunications services and nonbasic network


services to require a deposit, advance payment, or credit limit as a


condition of service.


Added by Acts 2005, 79th Leg., Ch. 926 (H.B. 412), Sec. 1, eff.


September 1, 2005.


Sec. 17.010.AADISASTER BILLING AWARENESS.AAThe commission in


cooperation with the Texas Division of Emergency Management shall:


(1)AApromote public awareness of bill payment


assistance available during a disaster for electric, water, and


wastewater services, including assistance for consumers on level


billing plans; and


(2)AAprovide the public with information about billing


practices during a disaster to ensure that consumers of electric,


water, and wastewater services have an adequate understanding of


their rights.


Added by Acts 2019, 86th Leg., R.S., Ch. 285 (H.B. 2320), Sec. 2,


eff. September 1, 2019.


SUBCHAPTER B. CERTIFICATION, REGISTRATION, AND REPORTING


REQUIREMENTS


Sec.A17.051.AAADOPTION OF RULES. (a) The commission shall


adopt rules relating to certification, registration, and reporting


requirements for a certificated telecommunications utility, a


retail electric provider, or an electric utility, as well as all


telecommunications utilities that are not dominant carriers, pay


telephone providers, qualifying facilities that are selling


capacity into the wholesale or retail market, exempt wholesale


generators, and power marketers.


(b)AAThe rules adopted under Subsections (a) and (c) shall be


consistent with and no less effective than federal law and may not


require the disclosure of highly sensitive competitive or trade


secret information.


(c)AAThe commission shall adopt rules governing the local


registration of retail electric providers under Section 39.358.
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Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Amended by Acts 2003, 78th Leg., ch. 48, Sec. 1, eff. Sept. 1, 2003.


Sec.A17.052.AASCOPE OF RULES. The commission may adopt and


enforce rules to:


(1)AArequire certification or registration with the


commission as a condition of doing business in this state, except


that this requirement does not apply to municipally owned


utilities;


(2)AAamend certificates or registrations to reflect


changed ownership and control;


(3)AAestablish rules for customer service and


protection;


(4)AAsuspend or revoke certificates or registrations


for repeated violations of this chapter or commission rules, except


that the commission may not revoke a certificate of convenience and


necessity of an electric utility except as provided by Section


37.059 or a certificate of convenience and necessity of a


telecommunications utility except as provided by Section 54.008;


and


(5)AAorder disconnection of a pay telephone service


provider’s pay telephones or revocation of certification or


registration for repeated violations of this chapter or commission


rules.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Sec.A17.053.AAREPORTS. The commission may require a


telecommunications service provider, a retail electric provider,


or an electric utility to submit reports to the commission


concerning any matter over which it has authority under this


chapter.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


SUBCHAPTER C. CUSTOMER’S RIGHT TO CHOICE


Sec.A17.101.AAPOLICY. It is the policy of this state that


all customers be protected from the unauthorized switching of a
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telecommunications service provider, a retail electric provider,


or an electric utility selected by the customer to provide service,


where choice is permitted by law.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Sec. 17.102.AARULES RELATING TO CHOICE. The commission shall


adopt and enforce rules that:


(1)AAensure that customers are protected from deceptive


practices employed in obtaining authorizations of service and in


the verification of change orders, including negative option


marketing, sweepstakes, and contests that cause customers to


unknowingly change their telecommunications service provider,


retail electric provider, or electric utility, where choice is


permitted by law;


(2)AAprovide for clear, easily understandable


identification, in each bill sent to a customer, of all


telecommunications service providers, retail electric providers,


or electric utilities submitting charges on the bill;


(3)AAensure that every service provider submitting


charges on the bill is clearly and easily identified on the bill


along with its services, products, and charges, using defined terms


as required by commission rules adopted under Section 17.003;


(4)AAprovide that unauthorized changes in service be


remedied at no cost to the customer within a period established by


the commission;


(5)AArequire refunds or credits to the customer in the


event of an unauthorized change; and


(6)AAprovide for penalties for violations of commission


rules adopted under this section, including fines and revocation of


certificates or registrations, by this action denying the


certificated telecommunications utility, the retail electric


provider, or the electric utility the right to provide service in


this state, except that the commission may not revoke a certificate


of convenience and necessity of an electric utility except as


provided by Section 37.059 or a certificate of convenience and


necessity of a telecommunications utility except as provided by


Section 54.008.
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Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 648 (H.B. 1822), Sec. 3, eff.


September 1, 2009.


SUBCHAPTER D. PROTECTION AGAINST UNAUTHORIZED CHARGES


Sec.A17.151.AAREQUIREMENTS FOR SUBMITTING CHARGES. (a) A


service provider, retail electric provider, or billing agent may


submit charges for a new product or service to be billed on a


customer’s telephone or retail electric bill on or after the


effective date of this section only if:


(1)AAthe service provider offering the product or


service has thoroughly informed the customer of the product or


service being offered, including all associated charges, and has


explicitly informed the customer that the associated charges for


the product or service will appear on the customer’s telephone or


electric bill;


(2)AAthe customer has clearly and explicitly consented


to obtain the product or service offered and to have the associated


charges appear on the customer’s telephone or electric bill and the


consent has been verified as provided by Subsection (b);


(3)AAthe service provider offering the product or


service and any billing agent for the service provider:


(A)AAhas provided the customer with a toll-free


telephone number the customer may call and an address to which the


customer may write to resolve any billing dispute and to answer


questions; and


(B)AAhas contracted with the billing utility to


bill for products and services on the billing utility ’s bill as


provided by Subsection (c); and


(4)AAthe service provider, retail electric provider, or


billing agent uses defined terms on the bill as required by


commission rules adopted under Section 17.003.


(b)AAThe customer consent required by Subsection (a)(2) must


be verified by the service provider offering the product or service


by authorization from the customer. A record of the customer
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consent, including verification, must be maintained by the service


provider offering the product or service for a period of at least 24


months immediately after the consent and verification have been


obtained. The method of obtaining customer consent and


verification must include one or more of the following:


(1)AAwritten authorization from the customer;


(2)AAtoll-free electronic authorization placed from


the telephone number that is the subject of the product or service;


(3)AAoral authorization obtained by an independent


third party; or


(4)AAany other method of authorization approved by the


commission or the Federal Communications Commission.


(c)AAThe contract required by Subsection (a)(3)(B) must


include the service provider’s name, business address, and business


telephone number and shall be maintained by the billing utility for


as long as the billing for the products and services continues and


for the 24 months immediately following the permanent


discontinuation of the billing.


(d)AAA service provider offering a product or service to be


charged on a customer’s telephone or electric bill and any billing


agent for the service provider may not use any fraudulent, unfair,


misleading, deceptive, or anticompetitive marketing practice to


obtain customers, including the use of negative option marketing,


sweepstakes, and contests.


(e)AAUnless verification is required by federal law or rules


implementing federal law, Subsection (b) does not apply to


customer-initiated transactions with a certificated


telecommunications provider or an electric utility for which the


service provider has the appropriate documentation.


(f)AAIf a service provider is notified by a billing utility


that a customer has reported to the billing utility that a charge


made by the service provider is unauthorized, the service provider


shall cease to charge the customer for the unauthorized product or


service.


(g)AAThis section does not apply to message


telecommunications services charges that are initiated by dialing


1+, 0+, 0-, 1010XXX, or collect calls and charges for video services
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if the service provider has the necessary call detail record to


establish the billing for the call or service.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 648 (H.B. 1822), Sec. 4, eff.


September 1, 2009.


Sec.A17.152.AARESPONSIBILITIES OF BILLING UTILITY. (a) If a


customer’s telephone or retail electric bill is charged for any


product or service without proper customer consent or verification,


the billing utility, on its knowledge or notification of any


unauthorized charge, shall promptly, not later than 45 days after


the date of knowledge or notification of the charge:


(1)AAnotify the service provider to cease charging the


customer for the unauthorized product or service;


(2)AAremove any unauthorized charge from the customer’s


bill;


(3)AArefund or credit to the customer all money that has


been paid by the customer for any unauthorized charge, and if the


unauthorized charge is not adjusted within three billing cycles,


shall pay interest on the amount of the unauthorized charge;


(4)AAon the customer’s request, provide the customer


with all billing records under its control related to any


unauthorized charge within 15 business days after the date of the


removal of the unauthorized charge from the customer’s bill; and


(5)AAmaintain for at least 24 months a record of every


customer who has experienced any unauthorized charge for a product


or service on the customer’s telephone or electric bill and who has


notified the billing utility of the unauthorized charge.


(b)AAA record required by Subsection (a)(5) shall contain for


each unauthorized charge:


(1)AAthe name of the service provider that offered the


product or service;


(2)AAany affected telephone numbers or addresses;


(3)AAthe date the customer requested that the billing


utility remove the unauthorized charge;


(4)AAthe date the unauthorized charge was removed from
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the customer’s telephone or electric bill; and


(5)AAthe date any money that the customer paid for the


unauthorized charges was refunded or credited to the customer.


(c)AAA billing utility may not:


(1)AAdisconnect or terminate telecommunications or


electric service to any customer for nonpayment of an unauthorized


charge; or


(2)AAfile an unfavorable credit report against a


customer who has not paid charges the customer has alleged were


unauthorized unless the dispute regarding the unauthorized charge


is ultimately resolved against the customer, except that the


customer shall remain obligated to pay any charges that are not in


dispute, and this subsection does not apply to those undisputed


charges.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Sec.A17.153.AARECORDS OF DISPUTED CHARGES. (a) Every


service provider shall maintain a record of every disputed charge


for a product or service placed on a customer’s bill.


(b)AAThe record required under Subsection (a) shall contain


for every disputed charge:


(1)AAany affected telephone numbers or addresses;


(2)AAthe date the customer requested that the billing


utility remove the unauthorized charge;


(3)AAthe date the unauthorized charge was removed from


the customer’s telephone or retail electric bill; and


(4)AAthe date action was taken to refund or credit to


the customer any money that the customer paid for the unauthorized


charges.


(c)AAThe record required by Subsection (a) shall be


maintained for at least 24 months following the completion of all


steps required by Section 17.152(a).


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Sec.A17.154.AANOTICE. (a) A billing utility shall provide


notice of a customer ’s rights under this section in the manner


prescribed by the commission.
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(b)AANotice of a customer’s rights must be provided by mail


to each residential and retail business customer within 60 days of


the effective date of this section or by inclusion in the


publication of the telephone directory next following the effective


date of this section. In addition, each billing utility shall send


the notice to new customers at the time service is initiated or to


any customer at that customer ’s request.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Sec.A17.155.AAPROVIDING COPY OF RECORDS. A billing utility


shall provide a copy of records maintained under Sections


17.151(c), 17.152, and 17.154 to the commission staff on request. A


service provider shall provide a copy of records maintained under


Sections 17.151(b) and 17.153 to the commission on request.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Sec.A17.156.AAVIOLATIONS. (a) If the commission finds that


a billing utility violated this subchapter, the commission may


implement penalties and other enforcement actions under Chapter 15.


(b)AAIf the commission finds that any other service provider


or billing agent subject to this subchapter has violated this


subchapter or has knowingly provided false information to the


commission on matters subject to this subchapter, the commission


may enforce the provisions of Chapter 15 against the service


provider or billing agent as if it were regulated by the commission.


(c)AANeither the authority granted under this section nor any


other provision of this subchapter shall be construed to grant the


commission jurisdiction to regulate service providers or billing


agents who are not otherwise subject to commission regulation,


other than as specifically provided by this chapter.


(d)AAIf the commission finds that a billing utility or


service provider repeatedly violates this subchapter, the


commission may, if the action is consistent with the public


interest, suspend, restrict, or revoke the registration or


certificate of the telecommunications service provider, retail


electric provider, or electric utility, by this action denying the


telecommunications service provider, retail electric provider, or
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electric utility the right to provide service in this state, except


that the commission may not revoke a certificate of convenience and


necessity of an electric utility except as provided by Section


37.059 or a certificate of convenience and necessity of a


telecommunications utility except as provided by Section 54.008.


(e)AAIf the commission finds that a service provider or


billing agent has repeatedly violated any provision of this


subchapter, the commission may order the billing utility to


terminate billing and collection services for that service provider


or billing agent.


(f)AANothing in this subchapter shall be construed to


preclude a billing utility from taking action on its own to


terminate or restrict its billing and collection services.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Sec.A17.157.AADISPUTES. (a) The commission may resolve


disputes between a retail customer and a billing utility, service


provider, telecommunications utility, retail electric provider, or


electric utility.


(b)AAIn exercising its authority under Subsection (a), the


commission may:


(1)AAorder a billing utility, service provider, retail


electric provider, or electric utility to produce information or


records;


(2)AArequire that all contracts, bills, and other


communications from a billing utility, service provider, retail


electric provider, or electric utility display a working toll-free


telephone number that customers may call with complaints and


inquiries;


(3)AArequire a billing utility, service provider,


retail electric provider, or electric utility to refund or credit


overcharges or unauthorized charges with interest if the billing


utility, service provider, retail electric provider, or electric


utility has failed to comply with commission rules or a contract


with the customer;


(4)AAorder appropriate relief to ensure that a


customer’s choice of a telecommunications service provider, a
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retail electric provider, or an electric utility that encompasses a


geographic area in which more than one provider has been


certificated is honored;


(5)AArequire the continuation of service to a


residential or small commercial customer while a dispute is pending


regarding charges the customer has alleged were unauthorized; and


(6)AAinvestigate an alleged violation.


(c)AAThe commission shall adopt procedures for the


resolution of disputes in a timely manner, which in no event shall


exceed 60 days.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


Sec.A17.158.AACONSISTENCY WITH FEDERAL LAW. Rules adopted


by the commission under this subchapter shall be consistent with


and not more burdensome than applicable federal laws and rules.


Added by Acts 1999, 76th Leg., ch. 1579, Sec. 3, eff. Aug. 30, 1999.


SUBCHAPTER E. PROTECTION AGAINST UTILITY SERVICE DISCONNECTION


Sec. 17.201.AADEFINITION.AAIn this subchapter,


"nonsubmetered master metered multifamily property" means an


apartment, a leased or owner-occupied condominium, or one or more


buildings containing at least 10 dwellings that receive electric


utility service that is master metered but not submetered.


Added by Acts 2013, 83rd Leg., R.S., Ch. 322 (H.B. 1772), Sec. 2,


eff. January 1, 2014.


Sec. 17.202.AANOTICE OF DISCONNECTION TO MUNICIPALITIES FOR


NONSUBMETERED MASTER METERED MULTIFAMILY PROPERTIES. (a) A retail


electric provider or a vertically integrated electric utility, not


including a municipally owned utility or an electric cooperative,


in an area where customer choice has not been introduced shall send


a written notice of service disconnection to a municipality before


the retail electric provider or vertically integrated electric


utility disconnects service to a nonsubmetered master metered


multifamily property for nonpayment if:


(1)AAthe property is located in the municipality; and
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(2)AAthe municipality establishes an authorized


representative to receive the notice as described by Section


17.203(c).


(b)AAThe retail electric provider or vertically integrated


electric utility in an area where customer choice has not been


introduced shall send the notice required by this section not later


than the 10th day before the date electric service is scheduled for


disconnection.


Added by Acts 2013, 83rd Leg., R.S., Ch. 322 (H.B. 1772), Sec. 2,


eff. January 1, 2014.


Sec. 17.203.AAADDITIONAL SAFEGUARDS. (a)AAThe customer


safeguards provided by this subchapter are in addition to


safeguards provided by other law or agency rules.


(b)AAThis subchapter does not prohibit a municipality or the


commission from adopting customer safeguards that exceed the


safeguards provided by this chapter.


(c)AAThe commission by rule shall develop a mechanism by


which a municipality may provide the commission with the contact


information of the municipality’s authorized representative to


whom the notice required by Section 17.202 must be sent.AAThe


commission shall make the contact information available to the


public.


Added by Acts 2013, 83rd Leg., R.S., Ch. 322 (H.B. 1772), Sec. 2,


eff. January 1, 2014.
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ut.181.pdf


UTILITIES CODE


TITLE 4. DELIVERY OF UTILITY SERVICES


SUBTITLE B. PROVISIONS REGULATING DELIVERY OF SERVICES


CHAPTER 181. MISCELLANEOUS POWERS AND DUTIES OF UTILITIES


SUBCHAPTER A. POWERS AND DUTIES OF GAS AND ELECTRIC CORPORATIONS


Sec.A181.001.AADEFINITIONS. In this chapter:


(1)AA"Corporation" includes:


(A)AAa partnership, limited partnership, or


master limited partnership;


(B)AAa combination of business entities composed


exclusively of corporations or in which a corporation is a general


partner;


(C)AAa limited liability company; and


(D)AAa gas utility or electric utility regardless


of form of organization, but not including a municipally owned


utility.


(2)AA"Electric corporation" means an electric current


and power corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 11, Sec. 3, eff. May 3, 1999; Acts


2003, 78th Leg., ch. 559, Sec. 1, eff. June 20, 2003.


Sec.A181.002.AACORPORATE POWERS. A gas or electric


corporation has the powers and rights of a corporation organized


for profit in this state whenever those powers and duties may be


applicable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.003.AAAUTHORITY TO BORROW MONEY, ISSUE STOCK, OR


MORTGAGE PROPERTY. A gas or electric corporation has the right to:


(1)AAborrow money;


(2)AAissue stock, including preferred stock; or


(3)AAmortgage a franchise or other property of the


corporation to secure a debt contracted for any purpose of the


corporation.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.004.AACONDEMNATION OF PROPERTY. A gas or electric


corporation has the right and power to enter on, condemn, and


appropriate the land, right-of-way, easement, or other property of


any person or corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 181.005.AAAUTHORITY TO LAY AND MAINTAIN LINES. (a)AAA


gas corporation has the right to lay and maintain lines over, along,


under, and across a public road, an interurban railroad, a street


railroad, a canal or stream, or a municipal street or alley and


over, under, and across a railroad or a railroad right-of-way only


if:


(1)AAthe pipeline complies with:


(A)AAall safety regulations adopted by the


Railroad Commission of Texas and all federal regulations relating


to pipeline facilities and pipelines; and


(B)AAall rules adopted by the Texas Department of


Transportation or the Railroad Commission of Texas and all federal


regulations regarding the accommodation of utility facilities on a


right-of-way, including regulations relating to the horizontal or


vertical placement of the pipeline; and


(2)AAthe owner or operator of the pipeline ensures that


the public right-of-way and any associated facility are promptly


restored to their former condition of usefulness after the


installation or maintenance of the pipeline.


(b)AAThe right granted by Subsection (a) relating to the use


of a municipal street or alley is subject to the payment of charges


in accordance with Section 121.2025 of this code and Sections


182.025 and 182.026, Tax Code.


(c)AAIn determining the route of a pipeline within a


municipality, a gas corporation shall consider using existing


easements and public rights-of-way, including streets, roads,


highways, and utility rights-of-way.AAIn deciding whether to use a


public easement or right-of-way, the gas corporation shall consider


whether:
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(1)AAthe use is economically practicable;


(2)AAadequate space exists; and


(3)AAthe use will violate, or cause the violation of any


pipeline safety regulations.


(d)AAThe Texas Department of Transportation may require the


owner or operator of a pipeline to relocate the pipeline:


(1)AAat the expense of the owner or operator of the


pipeline, if the pipeline is located on a right-of-way of the state


highway system;


(2)AAat the expense of this state, if the pipeline is


located on property in which the owner or operator of the pipeline


has a private interest; or


(3)AAin accordance with Section 203.092,


Transportation Code, at the expense of this state, if the pipeline


is owned or operated by a gas utility as defined by Section 181.021


of this code or a common carrier as defined by Chapter 111, Natural


Resources Code.


(e)AARules adopted by the Texas Department of Transportation


regarding horizontal and vertical placement of pipelines must be


reasonable and, for rights-of-way of the state highway system, must


provide an appeals process through the Texas Department of


Transportation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 1311 (H.B. 2572), Sec. 2, eff.


June 19, 2009.


Acts 2011, 82nd Leg., R.S., Ch. 313 (H.B. 2289), Sec. 1, eff.


June 17, 2011.


Sec.A181.006.AACONSENT REQUIRED IN MUNICIPALITY. A gas


corporation may exercise authority under Section 181.005 in


relation to a municipal street or alley with the consent of and


subject to the direction of the governing body of the municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.007.AAAUTHORITY TO HOLD LAND OR OTHER PROPERTY. A


gas or electric corporation has the power to own, hold, or use land,
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a right-of-way, an easement, a franchise, or a building or other


structure as necessary for the purpose of the corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.008.AAAUTHORITY RELATING TO TRANSPORT OR SALE. (a)


A gas or electric corporation has the power to generate, make,


manufacture, transport, and sell gas, electric current, and power


to an individual, the public, or a municipality for any purpose.


(b)AAA gas or electric corporation may:


(1)AAimpose reasonable charges for an action taken


under Subsection (a); and


(2)AAconstruct, maintain, and operate power plants and


substations and any machinery, apparatus, pipe, pole, wire, device,


or arrangements as necessary to operate its lines in this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.009.AADISCRIMINATION PROHIBITED. A gas or electric


corporation may not discriminate against a person, corporation,


firm, association, or location in:


(1)AAcharging for gas, electric current, or power; or


(2)AAproviding service under similar circumstances.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. PROVISIONS APPLYING TO GAS UTILITIES


Sec.A181.021.AADEFINITIONS. In this subchapter:


(1)AA"Gas facility" means a pipe, main, conductor, or


other facility or fixture used to carry gas.


(2)AA"Gas utility" means a person, firm, corporation,


or municipality engaged in the business of transporting or


distributing gas for public consumption.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.022.AAAUTHORITY TO LAY AND MAINTAIN GAS FACILITY. A


gas utility has the right to lay and maintain a gas facility


through, under, along, across, or over a public highway, a public


road, a public street or alley, or public water.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.023.AACONSENT REQUIRED IN MUNICIPALITY. A gas


utility may exercise authority under Section 181.022 in a


municipality with the consent of and subject to the direction of the


governing body of the municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.024.AANOTICE TO STATE OR COUNTY. (a) A gas utility


proposing under this subchapter to locate a gas facility in the


right-of-way of a state highway or a county road not in a


municipality shall give notice of the proposal to:


(1)AAthe Texas Transportation Commission if the


proposal relates to a state highway; or


(2)AAthe commissioners court of the county if the


proposal relates to a county road.


(b)AAOn receipt of the notice, the Texas Transportation


Commission or the commissioners court may designate the location in


the right-of-way where the gas utility may place the gas facility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.025.AARELOCATION OF GAS FACILITY TO ALLOW CHANGE TO


TRAFFIC LANE. (a) The authority of the Texas Transportation


Commission under this section is limited to a gas facility on a


state highway not in a municipality. The authority of the


commissioners court under this section is limited to a gas facility


on a county road not in a municipality.


(b)AAThe Texas Transportation Commission or the


commissioners court of a county may require a gas utility to


relocate the utility’s gas facility, at the utility’s own expense,


to allow the widening or other changing of a traffic lane.


(c)AATo impose a requirement under this section, the Texas


Transportation Commission or the commissioners court, as


appropriate, must give to the gas utility 30 days’ written notice of


the requirement. The notice must identify the gas facility to be


relocated and indicate the location on the new right-of-way where


the gas utility may place the facility.
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(d)AAThe gas utility shall replace the grade and surface of


the highway or road at the utility ’s own expense.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.026.AAEFFECT OF MUNICIPAL INCORPORATION ON GAS


FACILITY PREVIOUSLY LAID. A gas utility having a gas facility


located in an area that becomes incorporated after the facility is


in place may continue to exercise in that area the authority granted


by this subchapter until the 10th anniversary of the date of the


incorporation without the consent of but subject to the direction


of the governing body of the municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. PROVISIONS APPLYING TO ELECTRIC UTILITIES


Sec.A181.041.AADEFINITIONS. In this subchapter:


(1)AA"Electric utility" means:


(A)AAan electric cooperative organized under


Chapter 161;


(B)AAa corporation or river authority, if the


river authority is created by a statute of this state:


(i)AAthat generates, transmits, or


distributes electric energy in this state; and


(ii)AAwhose operations are subject to the


judicial and legislative processes of this state; or


(C)AAa municipal electric utility.


(2)AA"Municipal electric utility" means a municipality


in this state that owns and operates an electric generating plant or


that operates electric transmission lines or an electric


distribution system.


(3)AA"Distribution line" means a power line operated


below 60,000 volts when measured phase to phase.


(4)AA"Transmission line" means a power line operated at


60,000 volts or more when measured phase to phase.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 77 (S.B. 349), Sec. 1, eff.
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May 18, 2013.


Sec.A181.042.AAAUTHORITY TO CONSTRUCT, MAINTAIN, AND OPERATE


LINES. An electric utility has the right to construct, maintain,


and operate lines over, under, across, on, or along a state highway,


a county road, a municipal street or alley, or other public property


in a municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.043.AACONSENT REQUIRED IN MUNICIPALITY. (a) An


electric utility may exercise authority under Section 181.042 in a


municipality with the consent of and subject to the direction of the


governing body of the municipality.


(b)AASubsection (a) does not apply to a municipal electric


utility exercising authority under Section 181.042 in its municipal


territory.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.044.AANOTICE TO STATE OR COUNTY. (a) An electric


utility proposing under this subchapter to construct a line along


the right-of-way of a state highway or a county road not in a


municipality shall give notice of the proposal to:


(1)AAthe Texas Transportation Commission if the


proposal relates to a state highway; or


(2)AAthe commissioners court of the county if the


proposal relates to a county road.


(b)AAOn receipt of the notice, the Texas Transportation


Commission or the commissioners court may designate the location


along the right-of-way where the electric utility may construct the


line.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.045.AASTANDARDS FOR CONSTRUCTION, OPERATION, AND


MAINTENANCE OF LINES. (a)AAA municipal electric utility shall


construct, operate, and maintain its transmission lines and


distribution lines along highways and at other places in accordance


with the national electrical safety code.AAWith regard to
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clearances, an electric utility that is not a municipal electric


utility shall construct, operate, and maintain its transmission


lines and distribution lines along highways and at other places in


accordance with the national electrical safety code.


(b)AARegardless of Subsection (a), an electric utility


shall:


(1)AAuse single pole construction for a line along a


highway or county road;


(2)AAconstruct a transmission line that crosses a


highway or road so that the line is at least 22 feet above the


surface of the traffic lane; and


(3)AAconstruct a line that is above a railroad track or


railroad siding so that the line is at least 22 feet above the


surface of the track or siding.


(c)AASubsection (a) does not apply to a line in a


municipality to the extent an ordinance or regulation applying in


the municipality provides differently than the national electrical


safety code.


(d)AAIn this section, "national electrical safety code"


means the National Electrical Safety Code, as published in March


1948 by the National Bureau of Standards, Handbook 30, as revised by


Handbook 81, published by the National Bureau of Standards in


November 1961.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 77 (S.B. 349), Sec. 2, eff.


May 18, 2013.


Sec.A181.046.AARELOCATION OF LINE TO ALLOW ROAD OR DITCH


IMPROVEMENT. (a) The authority of the Texas Transportation


Commission under this section is limited to a line on a state


highway not in a municipality. The authority of the commissioners


court under this section is limited to a line on a county road not in


a municipality.


(b)AAThe Texas Transportation Commission or the


commissioners court of a county may require an electric utility to


relocate a line of the utility, at the utility’s own expense, to
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allow the:


(1)AAwidening of a right-of-way;


(2)AAchanging of a traffic lane;


(3)AAimproving of a road bed; or


(4)AAimproving of a drainage ditch located on a


right-of-way.


(c)AATo impose a requirement under this section, the Texas


Transportation Commission or the commissioners court, as


appropriate, must give to the electric utility 30 days’ written


notice of the requirement. The notice must identify the line to be


relocated and indicate the location on the new right-of-way where


the electric utility may place the line.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.047.AAEFFECT OF MUNICIPAL INCORPORATION ON LINE


PREVIOUSLY CONSTRUCTED. (a) An electric utility that owns a line


on a state highway or county road in a city or town that, at the time


of the construction of the line, is unincorporated but that later


incorporates as a municipality may continue to exercise in the


municipality the authority granted by Section 181.042 until the


10th anniversary of the date of the incorporation.


(b)AAAfter that period, to continue to exercise the authority


in the municipality the electric utility must have the consent of


the governing body of the municipality.


(c)AAThe governing body of the municipality may require the


electric utility to relocate a pole or line, at the utility’s own


expense, to allow the widening or straightening of a street. To


impose a requirement under this subsection, the governing body of


the municipality must give to the electric utility 30 days’ notice.


The notice must indicate the new location for the pole or line along


the right-of-way of the street.


(d)AAThis section does not prohibit a municipality from


imposing a tax or special charge for the use of a street as


authorized by Subchapter B, Chapter 182, Tax Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 181.048.AAELECTRIC COOPERATIVE BROADBAND FACILITIES.
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(a)AAIn this section:


(1)AA"Broadband service" means Internet service with


the capability of providing:


(A)AAa download speed of 25 megabits per second or


faster; and


(B)AAan upload speed of three megabits per second


or faster.


(2)AA"Electric cooperative" means an electric


cooperative organized under Chapter 161 or a predecessor statute to


Chapter 161.


(b)AAAn electric cooperative or electric cooperative


affiliate may construct, operate, and maintain fiber optic cables


and other facilities for providing broadband service over, under,


across, on, or along real property, personal property,


rights-of-way, easements, and licenses and other property rights


owned, held, or used by the cooperative.AAAn easement or other


property right owned, held, or used by the electric cooperative to


provide electricity or other services may also be used to provide


broadband service.


(c)AAThe monetary rates applicable to an electric


cooperative or electric cooperative affiliate for attaching


broadband facilities on the electric cooperative ’s poles must be


just and reasonable and may not be less than the monetary rates the


electric cooperative charges to other broadband service providers


for attaching broadband facilities to the electric cooperative’s


poles.AAThe terms and conditions applicable to an electric


cooperative or electric cooperative affiliate for attaching


broadband facilities on the electric cooperative’s poles must be


just and reasonable and be comparable to the terms and conditions


the electric cooperative applies to other broadband service


providers for attaching broadband facilities to the electric


cooperative’s poles.AAThis subsection does not limit or restrict an


electric cooperative or electric cooperative affiliate from


installing fiber optic cables in the supply space of the electric


cooperative’s poles.


(d)AAAn electric cooperative or electric cooperative


affiliate that provides broadband service shall maintain separate
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books and records of broadband service operations and the broadband


service operations of any subsidiary and shall ensure that the


rates charged for provision of electric service do not include any


broadband service costs or any other costs not related to the


provision of electric service.


(e)AASubject to Subsection (f), not later than the 60th day


before the date the electric cooperative or electric cooperative


affiliate begins construction in an easement or other property


right that existed before that date of fiber optic cables and other


facilities for providing broadband service, the electric


cooperative or electric cooperative affiliate must provide written


notice to the owners of property in which the easement or property


right is located of the intent to use the easement or other property


right for broadband service.AAThe electric cooperative or electric


cooperative affiliate shall send the notice by first class mail to


the last known address of each person in whose name the property is


listed on the most recent tax roll of each county authorized to levy


property taxes against the property.AAThe notice must state whether


any new fiber optic cables used for broadband service will be


located above or below ground in the easement or other property


right.AANot later than the 60th day after the date notice is mailed


by the electric cooperative or electric cooperative affiliate, a


property owner entitled to notice under this subsection may submit


to the electric cooperative or electric cooperative affiliate a


written protest of the intended use of the easement or other


property right for broadband service.AAIf an electric cooperative


or electric cooperative affiliate receives a timely written protest


under this subsection, the electric cooperative or electric


cooperative affiliate may not use the easement or other property


right for broadband service unless the protestor later agrees in


writing to that use or that use is authorized by law.


(f)AASubsection (e) does not apply to an electric


cooperative’s or electric cooperative affiliate ’s use of an


easement or other property right that includes an authorization for


the use of the easement or property right for the provision of


broadband service or similar communications service.


(g)AAThis section may not be construed to:
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(1)AAconflict with or limit the provisions of Chapter


43; or


(2)AAlimit or prohibit an electric cooperative’s use of


the electric cooperative’s fiber optic cables or other facilities


to operate and maintain the electric cooperative’s electric


transmission or distribution system or to provide electric service.


Added by Acts 2019, 86th Leg., R.S., Ch. 499 (S.B. 14), Sec. 1, eff.


June 7, 2019.


SUBCHAPTER D. PROVISIONS APPLYING TO TELEGRAPH COMPANIES


Sec.A181.061.AADEFINITION. In this subchapter, "telegraph


company" includes a person, firm, corporation, or association


engaged in the business of accepting and transmitting messages to


and from different locations in this state through use of a


telegraph.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.062.AATELEGRAPH CONNECTIONS. A telegraph company


engaged in business at the same location or in the same municipality


as another telegraph company shall provide:


(1)AAmeans through which a message may be transferred


to the lines of the other telegraph company at common locations and


transmitted to the message’s final destination; and


(2)AAfacilities to assure the transfer of a message in


compliance with this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.063.AAEXCEPTIONS. (a) A telegraph company is not


required to transfer a message to another line if:


(1)AAthe message originated on the company ’s line; and


(2)AAthe company can deliver the message directly to


its intended recipient on the company’s lines.


(b)AAA telegraph company is not required to receive a message


from another’s line and transmit the message to its final


destination if the message originated at a location on the


company’s lines.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.064.AAHEARING AND DETERMINATION. (a) The


governing body of a municipality or, for an unincorporated area,


the commissioners court of the county, shall on its own motion or on


application of at least 100 residents:


(1)AAhear evidence as the governing body or


commissioners court considers necessary; and


(2)AAdetermine whether a connection between different


lines or other arrangements for transfer of messages is:


(A)AAnecessary for public convenience; and


(B)AAjust to the telegraph companies.


(b)AAAfter conducting a hearing and making the


determinations required by Subsection (a), the governing body or


commissioners court shall issue an order that:


(1)AAincludes the findings of the governing body or


commissioners court;


(2)AAspecifies the conditions under which the


arrangements for transfer of messages will be made; and


(3)AAspecifies the proportion of expense to be paid by


the owner or operator of each line.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.065.AAPENALTY. (a) A telegraph company shall


comply with an order of a municipality’s governing body or a


commissioners court requiring the company to arrange for transfer


of messages.


(b)AAA telegraph company that fails to comply with an order


is subject to a penalty of $10 for each day of noncompliance,


payable to the state. The county or district attorney may bring


suit to recover the penalty.


(c)AAA penalty may not be imposed against a telegraph company


for noncompliance with an order if:


(1)AAthe company is prevented from making a connection


through the fault or omission of another company; and


(2)AAthe fault or omission causes the company’s failure


to connect.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.066.AAAPPEAL. (a) A telegraph company ordered to


transfer messages under this subchapter has the right to appeal to


the court having jurisdiction over the matter.


(b)AAIf the court finds that the telegraph company had


reasonable grounds for bringing the appeal, the court shall suspend


any penalty imposed under this subchapter until the appeal is


finally determined.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. PROVISIONS APPLYING TO TELEPHONE AND TELEGRAPH


CORPORATIONS


Sec.A181.081.AADEFINITIONS. In this subchapter:


(1)AA"Facility" means a pole, pier, abutment, wire, or


other fixture related to a telephone or magnetic telegraph line.


(2)AA"Telegraph corporation" means a corporation


created to construct and maintain magnetic telegraph lines.


(3)AA"Telephone corporation" means a corporation


created to construct and maintain telephone lines.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.082.AAAUTHORITY TO INSTALL FACILITY IN RELATION TO


PUBLIC PROPERTY. A telephone or telegraph corporation may install


a facility of the corporation along, on, or across a public road, a


public street, or public water in a manner that does not


inconvenience the public in the use of the road, street, or water.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.083.AAAUTHORITY TO CONSTRUCT LINE ON PRIVATE


PROPERTY. A telephone or telegraph corporation may enter land in


which a private person or a corporation owns a fee or lesser estate


to:


(1)AAmake a preliminary survey or examination to


prepare for the construction of a telephone or telegraph line;


(2)AAchange the location of a part of a telephone or
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telegraph line as necessary; or


(3)AAconstruct or repair a telephone or telegraph line.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.084.AAAPPROPRIATION OR CONDEMNATION OF LAND. A


telephone or telegraph corporation has the right to:


(1)AAappropriate as much land owned by a private person


or a corporation as is necessary to construct a facility; or


(2)AAcondemn land to acquire a right-of-way or other


interest in the land for the use of the telephone or telegraph


corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.085.AAPROHIBITION ON LAND CONTRACT EXCLUDING


ANOTHER TELEGRAPH UTILITY. A telegraph corporation may not


contract with an owner of land for the right to construct and


maintain a telegraph line over the land to the exclusion of the line


of another telegraph corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.086.AALINES IN OR OUTSIDE STATE. A telegraph


corporation may construct, own, use, or maintain a telegraph line


in or outside this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.087.AAUSE OF ANOTHER’S TELEGRAPH LINE. (a) A


telegraph corporation may:


(1)AAlease the telegraph line of another telegraph


corporation;


(2)AAas the result of a lease or purchase, attach to its


telegraph line the telegraph line of another telegraph corporation;


or


(3)AAjoin with any other corporation or association to


construct, lease, own, use, or maintain a telegraph line.


(b)AAAn action under Subsection (a)(3) must be taken in


accordance with an agreement made by the directors or managers of


the telegraph corporations.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.088.AACONSOLIDATION OF UTILITIES. (a) A telephone


or telegraph corporation organized under the law of this state may


consolidate or otherwise unite with one or more other companies


organized under the law of a state or the United States if the union


or consolidation:


(1)AAis approved, at a regular meeting of the


corporation’s stockholders, by a vote of persons holding a majority


of the shares of stock of the corporation; and


(2)AAis done with the consent of each other company.


(b)AAThe company resulting from the consolidation or other


union may hold, use, and enjoy the rights and privileges given by


the law of this state to, and has the same liabilities of, a company


separately organized under the law of this state relating to


corporations.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.089.AAMUNICIPAL REGULATION. (a) The appropriate


authorities of a municipality through which a line of a telephone or


telegraph corporation is to pass may adopt, by ordinance or another


method, regulations governing the corporation that specify the:


(1)AAlocation of the facilities of the corporation;


(2)AAkind of posts that must be used by the corporation;


or


(3)AAheight at which the wires of the corporation must


be placed.


(b)AAAfter the construction of the telephone or telegraph


line, the appropriate authorities of the municipality, after giving


the corporation or its agents an opportunity to be heard, may direct


any change in:


(1)AAthe construction or location of the facilities;


or


(2)AAthe height at which the corporation must locate


the wires.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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SUBCHAPTER F. PROVISIONS APPLYING TO COMMUNITY ANTENNA AND CABLE


TELEVISION UTILITIES


Sec.A181.101.AADEFINITIONS. In this subchapter:


(1)AA"Equipment" means a line, wire, cable, pipe,


conduit, conductor, pole, or other facility for the transmission of


community antenna or cable television service.


(2)AA"Person" means an individual, firm, or


corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.102.AAAUTHORITY TO INSTALL AND MAINTAIN EQUIPMENT.


(a) In an unincorporated area, a person in the business of


providing community antenna or cable television service to the


public may install and maintain equipment through, under, along,


across, or over a utility easement, a public road, an alley, or a


body of public water in accordance with this subchapter.


(b)AAThe installation and maintenance of the equipment must


be done in a way that does not unduly inconvenience the public using


the affected property.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.103.AANOTICE TO STATE OR COUNTY. (a) A person


proposing to install equipment under Section 181.102 in the


right-of-way of a state highway or a county road shall give notice


of the proposal to:


(1)AAthe Texas Department of Transportation if the


proposal relates to a state highway; or


(2)AAthe commissioners court of the county if the


proposal relates to a county road.


(b)AAOn receipt of the notice, the Texas Department of


Transportation or commissioners court may designate the location in


the right-of-way where the person may install the equipment, if the


equipment is not to be installed on an existing facility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A181.104.AARELOCATION OF EQUIPMENT TO ALLOW CHANGE TO
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TRAFFIC LANE. (a) The authority of the Texas Department of


Transportation under this section is limited to equipment installed


in connection with a state highway. The authority of the


commissioners court under this section is limited to equipment


installed in connection with a county road.


(b)AAThe Texas Department of Transportation or the


commissioners court of a county may require a person who has


installed equipment in the right-of-way of a state highway or


county road to relocate the person’s equipment to allow the


widening or other changing of a traffic lane.


(c)AATo impose a requirement under this section, the Texas


Department of Transportation or the commissioners court, as


appropriate, must give to the person written notice of the


requirement not later than the 45th day before the date the


relocation is to be made. The notice must identify the equipment to


be relocated and indicate the location in the right-of-way where


the person may reinstall the equipment.


(d)AAThe person shall pay the cost of repairing a state


highway or county road damaged by the relocation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER Z. MISCELLANEOUS PROVISIONS


Sec.A181.901.AAAUTHORITY OF GENERAL-LAW MUNICIPALITY TO


PROTECT UTILITY. (a) The governing body of a general-law


municipality may adopt an ordinance that applies to a utility using


the streets and public grounds of the municipality and that


protects the utility:


(1)AAin the free enjoyment of the utility’s rights and


privileges; and


(2)AAfrom interference with the utility’s property and


franchises.


(b)AAIn this section, "utility" means a person, company, or


corporation engaged in furnishing water, gas, telephone, light,


power, or sewage service to the public.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A181.902.AAAUTHORITY OF GENERAL-LAW MUNICIPALITY TO


PREVENT USE OR WASTE OF UTILITY COMMODITY OR SERVICE. (a) The


governing body of a general-law municipality may adopt an ordinance


that prevents the free or unauthorized use or the waste of a


commodity or service furnished by a utility that uses the streets


and public grounds of the municipality.


(b)AAIn this section, "utility" has the meaning assigned to


the term by Section 181.901.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 181.903.AARESTRICTION ON REGULATION OF UTILITY SERVICES


AND INFRASTRUCTURE. (a)AAIn this section:


(1)AA"Regulatory authority" has the meanings assigned


by Sections 11.003 and 101.003.


(2)AA"Utility" has the meaning assigned by Section


181.901, except that the term does not include a person, company, or


corporation engaged in furnishing telephone service to the public.


(b)AANo regulatory authority, planning authority, or


political subdivision of this state may adopt or enforce an


ordinance, resolution, regulation, code, order, policy, or other


measure that has the purpose, intent, or effect of directly or


indirectly banning, limiting, restricting, discriminating against,


or prohibiting the connection or reconnection of a utility service


or the construction, maintenance, or installation of residential,


commercial, or other public or private infrastructure for a utility


service based on the type or source of energy to be delivered to the


end-use customer.


(c)AAAn entity, including a regulatory authority, planning


authority, political subdivision, or utility, may not impose any


additional charge or pricing difference on a development or


building permit applicant for utility infrastructure that:


(1)AAencourages those constructing homes, buildings,


or other structural improvements to connect to a utility service


based on the type or source of energy to be delivered to the end-use


customer; or


(2)AAdiscourages the installation of facilities for the


delivery of or use of a utility service based on the type or source
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of energy to be delivered to the end-use customer.


(d)AAThis section does not limit the ability of a regulatory


authority or political subdivision to choose utility services for


properties owned by the regulatory authority or political


subdivision.


Added by Acts 2021, 87th Leg., R.S., Ch. 44 (H.B. 17), Sec. 1, eff.


May 18, 2021.
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ut.182.pdf


UTILITIES CODE


TITLE 4. DELIVERY OF UTILITY SERVICES


SUBTITLE B. PROVISIONS REGULATING DELIVERY OF SERVICES


CHAPTER 182. RIGHTS OF UTILITY CUSTOMERS


SUBCHAPTER A. PAYMENT DATE OF UTILITY BILL FOR ELDERLY INDIVIDUAL


Sec.A182.001.AADEFINITIONS. In this subchapter:


(1)AA"Elderly individual" means an individual who is 60


years of age or older.


(2)AA"Utility" means an electric, gas, water, or


telephone utility operated by a public or private entity.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A182.002.AADELAY OF BILL PAYMENT DATE FOR ELDERLY


INDIVIDUAL. (a) On request by an elderly individual, a utility


shall delay without penalty the payment date of a bill for providing


utility service to that individual until the 25th day after the date


the bill is issued.


(b)AAThis subchapter applies only to an elderly individual


who:


(1)AAis a residential customer; and


(2)AAoccupies the entire premises for which a delay is


requested.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A182.003.AAREQUEST FOR DELAY. An elderly individual may


request that the utility implement the delay under Section 182.002


for:


(1)AAthe most recent utility bill; or


(2)AAthe most recent utility bill and each subsequent


utility bill.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A182.004.AAPROOF OF AGE. A utility may require an


individual requesting a delay under this subchapter to present


reasonable proof that the individual is 60 years of age or older.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A182.005.AACERTAIN UTILITIES NOT AFFECTED. This


subchapter does not apply to a utility that:


(1)AAdoes not assess a late payment charge on a


residential customer;


(2)AAdoes not suspend service before the 26th day after


the date of the bill for which collection action is taken; and


(3)AAis regulated under Title 2.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. DISCLOSURE OF CUSTOMER INFORMATION


Sec.A182.051.AADEFINITIONS. In this subchapter:


(1)AA"Consumer reporting agency" means a person who,


for a monetary fee or payment of dues, or on a cooperative nonprofit


basis, regularly engages in the practice of assembling or


evaluating consumer credit information or other information


relating to consumers in order to furnish a consumer report to a


third party.


(2)AA"Governmental body" has the meaning assigned by


Section 552.003, Government Code.


(3)AA"Government-operated utility" means a


governmental body or an entity governed by a governmental body


that, for compensation, provides water, wastewater, sewer, gas,


garbage, electricity, or drainage service.


(4)AA"Personal information" means an individual’s


address, telephone number, or social security number.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 182.052.AADISCLOSURE OF PERSONAL INFORMATION. (a)


Except as provided by Section 182.054, a government-operated


utility may not disclose personal information in a customer’s


account record, or any information relating to the volume or units


of utility usage or the amounts billed to or collected from the


individual for utility usage, unless the customer requests that the


government-operated utility disclose the information.
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(b)AAA customer may request disclosure of information


described by Subsection (a) by delivering to the


government-operated utility an appropriately marked form provided


under Subsection (c)(2) or any other written request for


disclosure.


(c)AAA government-operated utility shall include with a bill


sent to each customer or shall post on the utility’s Internet


website:


(1)AAa notice of the customer’s right to request


disclosure under this section; and


(2)AA a form by which the customer may request


disclosure by marking an appropriate box on the form and returning


it to the government-operated utility, either by mail or


electronically.


(d)AAA customer may rescind a request for disclosure under


this section by providing the government-operated utility a written


request to withhold the customer’s personal information beginning


on the date the utility receives the request.


(e)AAA governmental body as defined by Section 552.003,


Government Code, may withhold information prohibited from being


disclosed under this section without the necessity of requesting a


decision from the attorney general under Subchapter G, Chapter 552,


Government Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2001, 77th Leg., ch. 966, Sec. 2.59, eff. Sept. 1, 2001.


Amended by:


Acts 2015, 84th Leg., R.S., Ch. 692 (H.B. 685), Sec. 2, eff.


September 1, 2015.


Acts 2021, 87th Leg., R.S., Ch. 1025 (H.B. 872), Sec. 3, eff.


June 18, 2021.


Acts 2021, 87th Leg., R.S., Ch. 1025 (H.B. 872), Sec. 4, eff.


June 18, 2021.


Sec. 182.054.AAEXCEPTIONS.AAThis subchapter does not


prohibit a government-operated utility from disclosing personal


information in a customer ’s account record to:


(1)AAan official or employee of the state, a political


3



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=GV&Value=552.003

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=GV&Value=552.301

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=GV&Value=552

http://www.legis.state.tx.us/tlodocs/84R/billtext/html/HB00685F.HTM

http://www.legis.state.tx.us/tlodocs/87R/billtext/html/HB00872F.HTM

http://www.legis.state.tx.us/tlodocs/87R/billtext/html/HB00872F.HTM





subdivision of the state, or the United States acting in an official


capacity;


(2)AAan employee of a utility acting in connection with


the employee’s duties;


(3)AAa consumer reporting agency;


(4)AAa contractor or subcontractor approved by and


providing services to the utility, the state, a political


subdivision of the state, or the United States;


(5)AAa person for whom the customer has contractually


waived confidentiality for personal information;


(6)AAanother entity that provides water, wastewater,


sewer, gas, garbage, electricity, or drainage service for


compensation;


(7)AAanother entity as necessary to facilitate the


transition of customers among retail electric providers under


Section 40.053 or to comply with rules, guidelines, and procedures


established by an independent organization certified under Section


39.151; or


(8)AAa retail electric provider, as defined by Section


31.002(17).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 46 (H.B. 2664), Sec. 1, eff.


May 19, 2023.


Sec.A182.055.AANO CIVIL LIABILITY FROM VIOLATION. A


government-operated utility or an officer or employee of a


government-operated utility is immune from civil liability for a


violation of this subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. TESTING OF METERS


Sec.A182.101.AADEFINITIONS. In this subchapter:


(1)AA"Consumer" means a person who obtains electricity


or gas from a utility.


(2)AA"Gas" includes natural gas and artificial gas.
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(3)AA"Meter" means an instrument or machine used to


measure and record the use of electricity or gas.


(4)AA"Test" includes, in reference to the testing of a


meter and as necessary to the reading and examination of a meter,


the authority to break the seal.


(5)AA"Utility" means a person, other than a


governmental entity, who provides for compensation electricity or


gas for consumption in a municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A182.102.AATESTING OF METER. (a) On complaint by a


consumer to the governing body of a municipality, an agent or


employee of the municipality shall examine, read, and test a meter


that is installed by the utility furnishing the electricity or gas.


(b)AAOn demand by a consumer to the governing body of a


municipality, the governing body shall provide the consumer with a


detailed report stating the results of the examination, reading,


and test, including:


(1)AAwhether the meter is in good condition;


(2)AAwhether the meter functions properly; and


(3)AAthe amount of electricity or gas used during a


period designated by the consumer in the demand, not to exceed one


year.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A182.103.AAUTILITY REPRESENTATIVE; NOTICE. A utility


representative may be present during a meter test. The


municipality shall provide notice to a utility regarding the


testing of a meter not later than the third day before the date the


meter test is conducted.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A182.104.AAOFFENSE. (a) A utility or other person


commits an offense if the utility or other person fails or refuses


to allow an agent or employee of a municipality to examine a meter.


(b)AAAn offense under this section is a misdemeanor


punishable by a fine not to exceed $200.
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(c)AAEach day a utility or other person refuses to allow an


agent or employee of a municipality to examine a meter is a separate


offense.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. BILL PAYMENT ASSISTANCE PROGRAM FOR BURNED VETERANS


Sec. 182.201.AADEFINITIONS.AAIn this subchapter, "electric


cooperative" and "municipally owned utility" have the meanings


assigned by Section 11.003.


Added by Acts 2013, 83rd Leg., R.S., Ch. 597 (S.B. 981), Sec. 3,


eff. June 14, 2013.


Sec. 182.202.AABURNED VETERANS ASSISTANCE PROGRAM. (a)AAThe


board of directors of an electric cooperative or the governing body


of a municipally owned utility may establish a bill payment


assistance program for a customer who is a military veteran who a


medical doctor certifies has a significantly decreased ability to


regulate the individual ’s body temperature because of severe burns


received in combat.


(b)AAThe costs of a bill payment assistance program


established under Subsection (a) are considered a necessary


operations expense.


(c)AAThe board of directors of an electric cooperative or the


governing body of a municipally owned utility may determine the


method to fund a bill payment assistance program established under


Subsection (a).


Added by Acts 2013, 83rd Leg., R.S., Ch. 597 (S.B. 981), Sec. 3,


eff. June 14, 2013.
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UTILITIES CODE


TITLE 4. DELIVERY OF UTILITY SERVICES


SUBTITLE B. PROVISIONS REGULATING DELIVERY OF SERVICES


CHAPTER 183. UTILITY DEPOSITS


Sec.A183.001.AADEFINITIONS. In this chapter:


(1)AA"Commission" means the Public Utility Commission


of Texas.


(2)AA"Utility" means a person, firm, company,


corporation, receiver, or trustee who furnishes water, electric,


gas, or telephone service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A183.002.AAINTEREST ON DEPOSIT. A utility that requires


the user of a service to pay a money deposit as a condition to


furnishing the service shall pay interest on the deposit from the


time the deposit is made.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 183.003.AARATE OF INTEREST.AAThe commission on or


before each December 1 shall set the annual interest rate for the


next calendar year on deposits governed by this chapter at the


average rate paid over the previous 12-month period on United


States treasury bills with a 26-week maturity.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 1320 (H.B. 3460), Sec. 1, eff.


September 1, 2005.


Acts 2015, 84th Leg., R.S., Ch. 372 (S.B. 734), Sec. 1, eff.


September 1, 2015.


Sec.A183.004.AAINTEREST PAYMENT TO DEPOSITOR. A utility


shall pay interest on the deposit to the depositor or the


depositor’s heirs or assigns annually on demand or sooner if the


service is discontinued.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A183.005.AARETURN OF DEPOSIT. (a) When the service is


discontinued, the utility shall return the deposit and any unpaid


interest on the deposit to the depositor or the depositor’s heirs or


legal representatives.


(b)AAThe utility company may deduct from the amount returned


under Subsection (a) any payments due for the services.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A183.006.AACRIMINAL PENALTY. (a) A person commits an


offense if the person violates this chapter.


(b)AAAn offense under this section is punishable by:


(1)AAa fine of not less than $25 and not more than $200;


(2)AAconfinement in jail for not less than six months


and not more than one year; or


(3)AAboth the fine and confinement.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


2







ut.184.pdf


UTILITIES CODE


TITLE 4. DELIVERY OF UTILITY SERVICES


SUBTITLE B. PROVISIONS REGULATING DELIVERY OF SERVICES


CHAPTER 184. ELECTRIC AND WATER METERING


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A184.001.AADEFINITION. In this chapter, "commission"


means the Public Utility Commission of Texas.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. METERING IN APARTMENTS, CONDOMINIUMS, AND MOBILE HOME


PARKS


Sec.A184.011.AADEFINITIONS. In this subchapter:


(1)AA"Apartment house" means one or more buildings


containing more than five dwelling units each of which is rented


primarily for nontransient use with rent paid at intervals of one


week or longer. The term includes a rented or owner-occupied


residential condominium.


(2)AA"Dwelling unit":


(A)AAmeans:


(i)AAone or more rooms that are suitable for


occupancy as a residence and that contain kitchen and bathroom


facilities; or


(ii)AAa mobile home in a mobile home park;


and


(B)AAdoes not include a recreational vehicle, as


defined by Section 522.004(b), Transportation Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 613 (S.B. 1268), Sec. 4, eff.


September 1, 2013.


Sec.A184.012.AANEW CONSTRUCTION OR CONVERSION. (a) A


political subdivision may not authorize the construction or


occupancy of a new apartment house, including the conversion of
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property to a condominium, unless the construction plan provides


for the measurement of the quantity of electricity consumed by the


occupants of each dwelling unit of the apartment house, either by


individual metering by the utility company or by submetering by the


owner.


(b)AAThis section does not prohibit a political subdivision


from issuing a permit to a nonprofit organization for construction


of a new apartment house for occupancy by low-income elderly


tenants if the nonprofit organization establishes, by submitting


engineering and cost data and a sworn statement, that all cost


savings will be passed on to the low-income elderly tenants.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A184.0125.AAHOUSING FOR OLDER PERSONS. (a) Section


184.012 does not prohibit a political subdivision from issuing a


permit for the construction of housing for older persons with 100 or


more dwelling units.


(b)AABefore issuing a permit, certificate, or other


authorization for the construction of housing for older persons, a


political subdivision shall require that the construction plan


provide for the requirements prescribed by this section.


(c)AATo qualify for the exemption provided by this section,


the housing, at a minimum, must have:


(1)AAsignificant facilities and services specifically


designed to meet the physical or social needs of older persons or,


if the provision of those facilities and services is not


practicable, the housing must be necessary to provide important


housing opportunities for older persons;


(2)AAat least 80 percent of the dwelling units set aside


for occupancy by at least one person 55 years of age or older in each


dwelling unit; and


(3)AApolicies and procedures that demonstrate an intent


by the owner or manager to provide housing for persons 55 years of


age or older.


(d)AAThe owner or manager must adhere to the policies and


procedures required by Subsection (c)(3).


(e)AAIn this section, "housing for older persons" means
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housing:


(1)AAintended for and solely occupied by persons 62


years of age or older; or


(2)AAintended and operated for occupancy by at least


one person 55 years of age or older in each dwelling unit.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.16(a), eff. Sept. 1,


1999.


Sec.A184.013.AASUBMETERING. (a) The owner of an apartment


house or mobile home park may submeter each dwelling unit in the


apartment house or mobile home park to measure the quantity of


electricity consumed by the occupants of the dwelling unit.


(b)AAElectric submetering equipment is subject to:


(1)AAthe same rules adopted by the commission for


accuracy, testing, and recordkeeping of meters installed by


electric utilities; and


(2)AAthe meter testing requirements of Subchapter C,


Chapter 38.


(c)AAIf not more than 90 days before the date an owner,


operator, or manager of an apartment house installs individual


meters or submeters in the apartment house the owner, operator, or


manager increases rental rates and the increase in rental rates is


attributable to the increased cost of utilities, the owner,


operator, or manager, on installation of the meters or submeters,


shall:


(1)AAimmediately reduce the rental rate by the amount


of the increase attributable to the increased cost of utilities;


and


(2)AArefund the amount of the increased rent:


(A)AAcollected in the 90-day period preceding the


installation of the meters or submeters; and


(B)AAattributable to the cost of increased


utilities.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A184.014.AARULES. (a) The commission shall adopt rules


under which an owner, operator, or manager of an apartment house or
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mobile home park for which electricity is not individually metered


may install submetering equipment to allocate fairly the cost of


the electrical consumption of each dwelling unit in the apartment


house or mobile home park.


(b)AAIn addition to other appropriate safeguards for a tenant


of an apartment house or mobile home park, a rule adopted under


Subsection (a) must provide that:


(1)AAthe apartment house owner or a mobile home park


owner may not charge a tenant more than the cost per kilowatt hour


charged by the utility to the owner; and


(2)AAthe apartment house owner shall maintain adequate


records relating to submetering and make those records available


for inspection by the tenant during reasonable business hours.


(c)AAA rule adopted under this section has the same effect as


a rule adopted under Title 2, and a utility company and the owner,


operator, or manager of an apartment house subject to this


subchapter is subject to enforcement under Sections 15.021, 15.022,


15.028, 15.029, 15.030, 15.031, 15.032, and 15.033.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. METERING IN RECREATIONAL VEHICLE PARKS


Sec.A184.031.AADEFINITIONS. In this subchapter:


(1)AA"Recreational vehicle" has the meaning assigned by


Section 522.004(b), Transportation Code.


(2)AA"Supplying utility" means the electric utility


from which a recreational vehicle park owner purchases electricity


consumed at the recreational vehicle park.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A184.032.AAMETERED SALE UNDER COMMISSION RULES. The


metered sale of electricity by a recreational vehicle park owner in


compliance with submetering rules adopted by the commission under


Title 2 does not constitute the provision of electric service for


compensation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A184.033.AAMETERED SALE UNDER THIS CHAPTER.


Notwithstanding any provision of Title 2, the metered sale of


electricity by a recreational vehicle park owner does not


constitute the provision of electric service for compensation if:


(1)AAthe electricity is consumed in a recreational


vehicle that is located in a recreational vehicle park;


(2)AAthe owner can show that the owner does not annually


recover from recreational vehicle occupants through metered


charges more than the supplying utility charges the owner for


electricity that is submetered, taking into account fuel refunds;


(3)AAthe owner establishes a fiscal year for the


purposes of this subchapter and maintains for at least three years


records of:


(A)AAbills received from the supplying utility;


(B)AAcharges made to recreational vehicle


occupants; and


(C)AAconsumption records for each fiscal year;


(4)AAthe owner charges for electricity using a fixed


rate per kilowatt hour for each fiscal year computed at the


beginning of the fiscal year in the manner provided by Section


184.034; and


(5)AAthe owner complies with the refund requirements of


Section 184.035.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A184.034.AACOMPUTATION OF CHARGES. (a) For the purposes


of computing the charge for electricity under Section 184.033(4),


the recreational vehicle park owner shall divide the amount charged


the owner by the supplying utility for the preceding fiscal year by


the total number of kilowatt hours consumed by occupants visiting


the park in the preceding fiscal year and round the quotient to the


nearest cent.


(b)AAIf since or during the preceding fiscal year the


supplying utility increases its rates, the owner may recompute the


preceding fiscal year’s charges by the utility using the current


rates charged by the utility.


(c)AAIf since or during the preceding fiscal year the
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supplying utility decreases its rates, the owner shall recompute


the preceding fiscal year’s charges by the utility using the


current rates charged by the utility.


(d)AAAn owner may not:


(1)AAinclude a charge by the supplying utility for


electricity used in a common area or office of the recreational


vehicle park in computing the amounts under Subsection (b) or (c);


or


(2)AArecover that charge through a metered charge to a


recreational vehicle occupant.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A184.035.AAREFUND OF SURCHARGES. A recreational vehicle


park owner who determines at the end of a fiscal year that the owner


has collected more than the amount charged by the supplying utility


shall refund the excess amount to occupants visiting the park in the


succeeding fiscal year.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 184.036.AAUTILITY CUTOFF AT RECREATIONAL VEHICLE


PARK.AANotwithstanding any other law, a person who operates a


recreational vehicle park, as defined by Section 13.087, Water


Code, may withhold electric, water, or wastewater utility services


from a person occupying a recreational vehicle at the park if the


occupant is delinquent in paying for utility services provided by


the operator until the occupant pays the delinquent amount.


Added by Acts 2013, 83rd Leg., R.S., Ch. 613 (S.B. 1268), Sec. 5,


eff. September 1, 2013.


SUBCHAPTER D. CENTRAL SYSTEM UTILITIES


Sec.A184.051.AADEFINITIONS. In this subchapter:


(1)AA"Apartment house" means one or more buildings


containing two or more dwelling units rented primarily for


nontransient use with rent paid at intervals of one week or longer.


(2)AA"Apartment house owner" means the legal


titleholder of an apartment house or an individual, firm, or
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corporation purporting to be the landlord of tenants in the


apartment house.


(3)AA"Central system utilities" means electricity and


water consumed by and wastewater services related to a central air


conditioning system, central heating system, central hot water


system, or central chilled water system in an apartment house. The


term does not include utilities directly consumed in a dwelling


unit.


(4)AA"Customer" means an individual, firm, or


corporation in whose name a master meter is connected by a utility.


(5)AA"Dwelling unit" means one or more rooms that are


suitable for occupancy as a residence and that contain kitchen and


bathroom facilities.


(6)AA"Nonsubmetered master metered utility service"


means an electric utility service that is master metered for an


apartment house but is not submetered.


(7)AA"Tenant" means a person who is entitled to occupy a


dwelling unit in an apartment house to the exclusion of others and


who is obligated to pay for the occupancy under a written or oral


rental agreement.


(8)AA"Utility" means a public, private, or member-owned


utility that provides electricity, water, or wastewater service to


an apartment house served by a master meter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A184.052.AARULES. (a) The commission shall adopt rules


governing billing systems or methods used by an apartment house


owner to prorate or allocate among tenants central system utility


costs or nonsubmetered master metered utility service costs.


(b)AAIn addition to other appropriate safeguards for a tenant


of an apartment house, a rule adopted under this section must


require that:


(1)AAa rental agreement contain:


(A)AAa clear written description of the method of


computing the allocation of central system utilities or


nonsubmetered master metered utilities for the apartment house;


and
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(B)AAa statement of the average apartment unit


monthly bill for all apartment units for any allocation of central


system utilities ’ costs or nonsubmetered master metered utility


service costs for the previous calendar year; and


(2)AAthe apartment house owner:


(A)AAnot impose a charge on a tenant in excess of


the actual charge imposed on the owner for utility consumption by


the apartment house; and


(B)AAmaintain adequate records, including utility


bills and records concerning the central system utility or


nonsubmetered master metered utility service consumption of the


apartment house, the charges assessed by the utility, and the


allocation of central system utilities ’ costs or nonsubmetered


master metered utility service costs to the tenants and make the


records available for inspection by the tenants during normal


business hours.


(c)AAA rule adopted under this section has the same effect as


a rule adopted under Title 2, and an owner, operator, or manager of


an apartment house subject to this subchapter is subject to


enforcement under Sections 15.021, 15.022, 15.028, 15.029, 15.030,


15.031, 15.032, and 15.033.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. LIABILITY FOR RULE VIOLATION


Sec.A184.071.AALIABILITY. (a) A landlord who violates a


commission rule relating to submetering of electric utilities


consumed exclusively in a tenant’s dwelling unit or a rule relating


to the allocation of central system utility costs or nonsubmetered


master metered electric utility costs is liable to the tenant for:


(1)AAthree times the amount of any overcharge;


(2)AAa civil penalty equal to one month’s rent;


(3)AAreasonable attorney ’s fees; and


(4)AAcourt costs.


(b)AAA landlord is not liable for the civil penalty provided


by Subsection (a)(2) if the landlord proves that the landlord’s


violation of the rule was an unintentional mistake made in good
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faith.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 4. DELIVERY OF UTILITY SERVICES


SUBTITLE B. PROVISIONS REGULATING DELIVERY OF SERVICES


CHAPTER 185. RATING OF SOLAR ENERGY DEVICES


Sec.A185.001.AADEFINITIONS. In this chapter:


(1)AA"Commission" means the Public Utility Commission


of Texas.


(2)AA"Solar energy device" means a solar energy


collector or solar energy system that provides for the collection


of solar energy or the subsequent use of that energy as thermal,


mechanical, or electrical energy.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A185.002.AACOMPLIANCE. A person who rates, labels, or


certifies the performance of a solar energy device in this state


shall comply with the standards adopted by the commission under


this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A185.003.AAADOPTION OF STANDARDS. (a) The commission


shall study and adopt standards for rating solar energy devices.


The standards shall be used in performance labeling and


certification of solar energy devices in this state.


(b)AAThe commission shall examine rating standards and


certification programs used by other states and by industry in


adopting standards under this section.


(c)AAThe commission shall adopt the standards that the


commission finds are the most widely used unless the commission


finds that those standards are not suitable for use in this state.


If the commission finds that a widely used standard is not suitable,


the commission may amend the standard or adopt a standard that the


commission finds suitable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A185.004.AAUSE OF NATIONAL STANDARDS. If national


standards for rating and certifying solar energy devices are
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developed by a federal agency in conjunction with the states and


industry, the commission shall adopt those national standards as


the standards for use in this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A185.005.AAREVIEW OF STANDARDS. The commission shall


periodically review the standards adopted under this chapter and


shall amend those standards as necessary to ensure that the


standards are:


(1)AAappropriate in view of current technology; and


(2)AAthe same as or similar to the standards widely used


by other states and by industry.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 4. DELIVERY OF UTILITY SERVICES


SUBTITLE B. PROVISIONS REGULATING DELIVERY OF SERVICES


CHAPTER 186. PROVISIONS TO ENSURE THE RELIABILITY AND INTEGRITY OF


UTILITY SERVICE


SUBCHAPTER A. CONTINUITY OF UTILITY SERVICE


Sec.A186.001.AADEFINITION. In this subchapter, "public


utility" means and includes a private corporation that does


business in this state and has the right of eminent domain, a


municipality, or a state agency, authority, or subdivision engaged


in the business of:


(1)AAgenerating, transmitting, or distributing


electric energy to the public;


(2)AAproducing, transmitting, or distributing natural


or artificial gas to the public; or


(3)AAfurnishing water to the public.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A186.002.AAPOLICY. (a) Continuous service by a public


utility is essential to the life, health, and safety of the public.


A person’s wilful interruption of that service is a public calamity


that cannot be endured.


(b)AAA public utility is dedicated to public service. The


primary duty of a public utility, including its management and


employees, is to maintain continuous and adequate service at all


times to protect the safety and health of the public against the


danger inherent in the interruption of service.


(c)AAEach court and administrative agency of this state


shall:


(1)AArecognize the policy stated in this section; and


(2)AAinterpret and apply this subchapter in accordance


with that policy.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A186.003.AAENFORCEMENT BY EXECUTIVE DEPARTMENT. In
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accordance with Section 186.002, the governor, and the department


of the executive branch of government under the governor’s


direction, shall exercise all power available under the


constitution and laws of this state to protect the public from


dangers incident to an interruption in water, electric, or gas


utility service in this state that occurs because of a violation of


this subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A186.004.AAUNLAWFUL PICKETING, THREATS, OR


INTIMIDATION. (a) A person may not:


(1)AApicket the plant, premises, or other property of a


public utility with intent to disrupt the service of that utility or


to prevent the maintenance of that service; or


(2)AAengage in picketing that has the effect of


disrupting the service of a public utility or preventing the


maintenance of that service.


(b)AAA person may not:


(1)AAintimidate, threaten, or harass an employee of a


public utility with intent to disrupt the service of the utility or


prevent the maintenance of that service; or


(2)AAintimidate, threaten, or harass an employee of a


public utility if that conduct has the effect of disrupting the


service of the utility or preventing the maintenance of that


service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A186.005.AARESTRAINING ORDER. (a) A district court


shall immediately inquire into the matter if a public utility


presents a verified petition to the court:


(1)AAalleging that in the judicial district of the


court a person is violating or threatening to violate Section


186.004 and that the violation or threatened violation will


interfere with the maintenance of adequate water, electric, or gas


service; and


(2)AAdescribing the acts committed in violation of


Section 186.004, or the threatened acts that, if committed, will
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violate Section 186.004.


(b)AAIf it appears that there is a violation or threatened


violation of Section 186.004, the court shall immediately issue an


order restraining the person, the person’s agent, and any other


person acting with them from committing an act prohibited by that


section.


(c)AAA restraining order issued under this section is


effective when the petitioner files with the clerk of the court a


good and sufficient bond in an amount set by the court to cover


court costs that may reasonably accrue in connection with the case.


A judgment rendered in the case may not be superseded pending


appeal.


(d)AAVenue for a suit under this section is in any judicial


district in which the violation or threat to violate occurs.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A186.006.AAEMPLOYEE RIGHTS. This subchapter does not


limit the right of an employee of a public utility to:


(1)AAquit work and leave the employer’s premises at any


time the employee chooses; or


(2)AArefuse to report for work when the employee does


not want to report.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 186.007.AAPUBLIC UTILITY COMMISSION WEATHER EMERGENCY


PREPAREDNESS REPORTS. (a)AAIn this section, "commission" means the


Public Utility Commission of Texas.


(a-1)AAThe commission shall analyze emergency operations


plans developed by electric utilities as defined by Section 31.002,


power generation companies as defined by Section 31.002,


municipally owned utilities, and electric cooperatives that


operate generation facilities in this state and retail electric


providers as defined by Section 31.002 and prepare a weather


emergency preparedness report on power weatherization


preparedness.AAIn preparing the report, the commission shall:


(1)AAreview emergency operations plans on file with the


commission;
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(2)AAanalyze and determine the ability of the electric


grid to withstand extreme weather events in the upcoming year;


(3)AAconsider the anticipated weather patterns for the


upcoming year as forecasted by the National Weather Service or any


similar state or national agency; and


(4)AAmake recommendations on improving emergency


operations plans and procedures in order to ensure the continuity


of electric service.


(b)AAThe commission shall require an entity subject to this


section to file an updated emergency operations plan if it finds


that an emergency operations plan on file does not contain adequate


information to determine whether the entity can provide adequate


electric services.


(c)AAThe commission may adopt rules relating to the


implementation of the report described by Subsection (a-1).


(d)AAThe commission shall submit the report described by


Subsection (a-1) to the lieutenant governor, the speaker of the


house of representatives, and the members of the legislature not


later than September 30 of each even-numbered year.


(e)AAThe commission may submit additional weather emergency


preparedness reports if the commission finds that significant


changes to weatherization techniques have occurred or are necessary


to protect consumers or vital services, or if there have been


changes to statutes or rules relating to weatherization


requirements.AAA report under this subsection must be submitted not


later than:


(1)AAMarch 1 for a summer weather emergency


preparedness report; and


(2)AASeptember 1 for a winter weather emergency


preparedness report.


(f)AAThe emergency operations plans submitted for a report


described by Subsection (a-1) and any additional plans submitted


under Subsection (e) are public information except for the portions


of the plan considered confidential under Chapter 552, Government


Code, or other state or federal law.AAIf portions of a plan are


designated as confidential, the plan shall be provided to the


commission in a redacted form for public inspection with the
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confidential portions removed.AAAn entity within the ERCOT power


region shall provide the entity’s plan to ERCOT in its entirety.


Added by Acts 2011, 82nd Leg., R.S., Ch. 1335 (S.B. 1133), Sec. 1,


eff. June 17, 2011.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 23, eff.


June 8, 2021.


Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 24, eff.


June 8, 2021.


Sec. 186.008.AARAILROAD COMMISSION WEATHER EMERGENCY


PREPAREDNESS REPORTS. (a)AAIn this section, "commission" means the


Railroad Commission of Texas.


(b)AAThe commission shall analyze emergency operations plans


developed by operators of facilities that produce, treat, process,


pressurize, store, or transport natural gas and are included on the


electricity supply chain map created under Section 38.203 and


prepare a weather emergency preparedness report on weatherization


preparedness of those facilities.AAIn preparing the report, the


commission shall:


(1)AAreview any emergency operations plans on file with


the commission;


(2)AAanalyze and determine the ability of the


electricity supply chain, as mapped under Section 38.203, to


withstand extreme weather events in the upcoming year;


(3)AAconsider the anticipated weather patterns for the


upcoming year as forecasted by the National Weather Service or any


similar state or national agency; and


(4)AAmake recommendations on improving emergency


operations plans and procedures in order to ensure the continuity


of natural gas service for the electricity supply chain, as mapped


under Section 38.203.


(c)AAThe commission shall require an entity subject to this


section to file an updated emergency operations plan if it finds


that an emergency operations plan on file does not contain adequate


information to determine whether the entity can provide adequate


natural gas services.
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(d)AAThe commission may adopt rules relating to the


implementation of the report described by Subsection (b).


(e)AAThe commission shall submit the report described by


Subsection (b) to the lieutenant governor, the speaker of the house


of representatives, and the members of the legislature not later


than September 30 of each even-numbered year.


(f)AAThe commission may submit additional weather emergency


preparedness reports if the commission finds that significant


changes to weatherization techniques have occurred or are necessary


to protect consumers or vital services, or if there have been


changes to statutes or rules relating to weatherization


requirements.AAA report under this subsection must be submitted not


later than:


(1)AAMarch 1 for a summer weather emergency


preparedness report; and


(2)AASeptember 1 for a winter weather emergency


preparedness report.


(g)AAThe emergency operations plans submitted for a report


described by Subsection (b) and any additional plans submitted


under Subsection (f) are public information except for the portions


of the plan considered confidential under Chapter 552, Government


Code, or other state or federal law.AAIf portions of a plan are


designated as confidential, the plan shall be provided to the


commission in a redacted form for public inspection with the


confidential portions removed.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 25, eff.


June 8, 2021.


SUBCHAPTER B. MANIPULATION OF SERVICE FOR CERTAIN LAW ENFORCEMENT


PURPOSES


Sec.A186.021.AAEMERGENCY INVOLVING HOSTAGE OR ARMED SUSPECT.


(a) In an emergency in which the supervising law enforcement


official having jurisdiction in the geographical area has probable


cause to believe that an armed and barricaded suspect or a person


holding a hostage is committing a crime, the supervising law


enforcement official may order a designated telephone company
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security official to cut or otherwise control telephone lines to


prevent telephone communication by the armed suspect or the hostage


holder with a person other than a peace officer or person authorized


by a peace officer.


(b)AAThe serving telephone company in the geographical area


of a law enforcement unit shall designate a telephone company


security official and an alternate to provide all required


assistance to law enforcement officials to carry out this section.


(c)AAGood faith reliance on an order given by a supervising


law enforcement official under this section is a complete defense


to a civil or criminal action brought against a telephone company or


the company’s director, officer, agent, or employee as a result of


compliance with the order.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. FRAUDULENT OBTAINING OF SERVICE


Sec.A186.031.AADEFINITIONS. In this subchapter:


(1)AA"Publish" means to communicate information to


another by any means.


(2)AA"Telecommunications service" means the


transmission of a message or other information by a public utility,


including a telephone or telegraph company.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A186.032.AAFRAUDULENTLY OBTAINING TELECOMMUNICATIONS


SERVICES. (a) A person commits an offense if:


(1)AAknowing that another will use the published


information to avoid payment of a charge for telecommunications


service, the person publishes:


(A)AAan existing, cancelled, revoked, or


nonexistent telephone number;


(B)AAa credit number or other credit device; or


(C)AAa method of numbering or coding that is used


in issuing telephone numbers or credit devices, including credit


numbers; or


(2)AAthe person makes or possesses equipment
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specifically designed to be used fraudulently to avoid charges for


telecommunications service.


(b)AAAn offense under this section is a misdemeanor


punishable by a fine of not more than $500, by confinement in jail


for not more than 60 days, or by both, unless the person has been


previously convicted of an offense under this section.AAA second or


subsequent offense is a felony punishable by a fine of not more than


$5,000, by imprisonment in the Texas Department of Criminal Justice


for not less than two years and not more than five years, or by both.


(c)AAThis section does not apply to an employee of a public


utility who provides telecommunications service while acting in the


course of employment.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 87 (S.B. 1969), Sec. 25.156,


eff. September 1, 2009.


Sec.A186.033.AADISPOSITION OF CERTAIN EQUIPMENT. (a) A


peace officer may seize equipment described by Section


186.032(a)(2) under a warrant or incident to a lawful arrest.


(b)AAIf the person who possessed equipment seized under


Subsection (a) is convicted under Section 186.032, the court


entering the judgment of conviction shall order the sheriff to


destroy the equipment.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. AVAILABILITY OF EMERGENCY TELEPHONE SERVICE


Sec.A186.041.AADEFINITIONS. In this subchapter:


(1)AA"Emergency" means a situation in which property or


human life is in jeopardy and the prompt summoning of aid is


essential.


(2)AA"Party line" means a subscriber’s telephone


circuit, consisting of two or more main telephone stations


connected with the circuit, each station with a distinctive ring or


telephone number.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A186.042.AAOBSTRUCTION OF EMERGENCY TELEPHONE CALL;


PENALTY. (a) A person commits an offense if:


(1)AAthe person wilfully refuses to relinquish a party


line immediately on being informed that the line is needed for an


emergency call described by Subdivision (2); and


(2)AAthe party line is needed for an emergency call:


(A)AAto a fire or police department; or


(B)AAfor medical aid or an ambulance service.


(b)AAAn offense under this section is a misdemeanor


punishable by:


(1)AAa fine of not less than $25 and not more than $500;


(2)AAconfinement in the county jail for not more than


one month; or


(3)AAboth fine and confinement.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A186.043.AAFALSIFICATION OF EMERGENCY TELEPHONE CALL;


PENALTY. (a) A person commits an offense if the person secures the


use of a party line by falsely stating that the line is needed for an


emergency call:


(1)AAto a fire or police department; or


(2)AAfor medical aid or an ambulance service.


(b)AAAn offense under this section is a misdemeanor


punishable by:


(1)AAa fine of not less than $25 and not more than $500;


(2)AAconfinement in the county jail for not more than


one month; or


(3)AAboth fine and confinement.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A186.044.AANOTICE OF CERTAIN OFFENSES REQUIRED. (a) A


telephone directory distributed to the public in this state that


lists the telephone numbers of an exchange located in this state


must contain a notice explaining the offenses under Sections


186.042 and 186.043. The notice must be:


(1)AAprinted in type not smaller than the smallest type
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on the same page; and


(2)AApreceded by the word "warning" printed in type at


least as large as the largest type on the same page.


(b)AAAt least once each year, a person providing telephone


service shall enclose in the telephone bill mailed to each person


who uses a party line telephone a notice of Sections 186.042 and


186.043.


(c)AAThis section does not apply to a directory, commonly


known as a classified directory, that is distributed solely for


business advertising purposes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A186.045.AAFAILURE TO PROVIDE NOTICE; PENALTY. (a) A


person providing telephone service commits an offense if the


person:


(1)AAdistributes copies of a telephone directory


subject to Section 186.044(a) from which the notice required by


that section is wilfully omitted; or


(2)AAwilfully fails to enclose in telephone bills the


notice required by Section 186.044(b).


(b)AAAn offense under this section is a misdemeanor


punishable by a fine of not less than $25 and not more than $500.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. CONSTRUCTION AND MAINTENANCE OF FACILITIES ALONG,


OVER, UNDER, OR ACROSS RAILROAD RIGHT-OF-WAY


Sec.A186.051.AADEFINITIONS. In this subchapter:


(1)AA"Cable operator" means an entity that owns or


operates a cable system, as that term is defined by 47 U.S.C.


Section 522, as amended.


(2)AA"Common carrier" means a common carrier as


described by Section 111.002, Natural Resources Code, or a person


who submits to regulation by the state as a common carrier under


Article 2.01, Texas Business Corporation Act.


(3)AA"Energy transporter" means a person who gathers or


transports oil, gas, or oil and gas products by pipeline.
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(4)AA"Railroad" means an entity that owns, operates, or


controls a railroad or property or assets owned or previously owned


by a railroad in this state, including agents, assignees, or


parties that by contract own, control, or manage railroad


rights-of-way, easements, or other real property rights belonging


to a railroad. The term includes interurban and street railroads


owned by a private entity but excludes a terminal railroad and a


railroad or interurban and street railroad owned by a governmental


entity, including a navigation district or port authority, or a


wharf.


(5)AA"Railroad right-of-way" means the real property


rights owned or controlled by a railroad, including fee and


easement interests used or previously used as a railroad operating


corridor.


(6)AA"Utility" means:


(A)AAa gas, water, electric, or


telecommunications entity that is defined as a utility under the


laws of this state;


(B)AAan electric cooperative; or


(C)AAa municipally owned utility.


Added by Acts 2003, 78th Leg., ch. 1087, Sec. 2, eff. Sept. 1, 2003.


Sec.A186.052.AAEXEMPTIONS. (a) The inclusion of an energy


transporter or cable operator in this subchapter does not subject


the transporter or operator to regulation as a utility or common


carrier.


(b)AAThe inclusion of a common carrier in this subchapter


does not subject the carrier to regulation as a utility.


Added by Acts 2003, 78th Leg., ch. 1087, Sec. 2, eff. Sept. 1, 2003.


Sec.A186.053.AAAPPLICABILITY. (a) Except as provided by


Section 186.058, this subchapter applies only to facilities along,


over, under, or across a railroad or railroad right-of-way in place


under a license, agreement, or nonperpetual easement.


(b)AAIn relation to cable operators, this subchapter applies


only to those lines over which the cable operator is offering or


transporting high-speed Internet or broadband information
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services.


Added by Acts 2003, 78th Leg., ch. 1087, Sec. 2, eff. Sept. 1, 2003.


Sec.A186.054.AACONSTRUCTION AND MAINTENANCE OF UTILITY,


COMMON CARRIER, CABLE OPERATOR, AND ENERGY TRANSPORTER FACILITIES.


(a) A utility, common carrier, cable operator, or energy


transporter may acquire an easement by eminent domain along, over,


under, or across a railroad or railroad right-of-way as provided by


this subchapter to maintain, operate, or upgrade its facilities


consistent with preexisting licenses or agreements.


(b)AAA utility, common carrier, cable operator, or energy


transporter:


(1)AAshall provide notice to the railroad within a


reasonable period of any proposed activity relating to the


construction, maintenance, or operation of the facilities; and


(2)AAmay not unreasonably interfere with railroad


operations.


(c)AAAbsent terms to the contrary in an easement acquired by


condemnation under this subchapter, existing license, or


agreement, a railroad may require a utility, common carrier, cable


operator, or energy transporter to relocate any portion of a


facility that is located in the railroad right-of-way that is not in


the public right-of-way if:


(1)AAa reasonable alternate route is available;


(2)AAa reasonable amount of time is provided;


(3)AAsubstantial interference with the railroad


operations is established; and


(4)AAthe railroad reimburses the utility, common


carrier, cable operator, or energy transporter for the reasonable


cost of relocation.


Added by Acts 2003, 78th Leg., ch. 1087, Sec. 2, eff. Sept. 1, 2003.


Sec.A186.055.AADOCUMENTATION OF RIGHTS ACQUIRED. If a


railroad requires a utility, common carrier, cable operator, or


energy transporter to obtain from the railroad a right to use a


railroad right-of-way, the railroad shall produce, if requested in


writing, the readily available documentation from the railroad’s
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records indicating the extent of the railroad’s right, title, or


interest in the property sought to be used by the utility, common


carrier, cable operator, or energy transporter. The utility,


common carrier, cable operator, or energy transporter shall


reimburse the railroad for the reasonable cost of producing the


documentation as required by this section. The reimbursable cost,


including internal costs, may not exceed $500, unless the parties


agree otherwise. A railroad that produces documentation as


provided by this section is not limited or prevented from asserting


a right, title, or interest in real property based on documentation


that has not been produced under this section.


Added by Acts 2003, 78th Leg., ch. 1087, Sec. 2, eff. Sept. 1, 2003.


Sec.A186.056.AAVALUATION OF RIGHTS ACQUIRED. (a) In the


absence of an agreement to convey a permanent easement for the


continued right to use a preexisting facility located in a railroad


right-of-way, a utility, common carrier, cable operator, or energy


transporter may obtain the right to continuously use the


right-of-way through the exercise of eminent domain under Chapter


21, Property Code.


(b)AAThe award of damages due the railroad under an eminent


domain proceeding as provided by Subsection (a) is:


(1)AAthe market value of the real property interest to


be used; and


(2)AAif a portion of the railroad’s right-of-way is


taken, damages, if any, to the railroad’s remaining property.


(c)AAThe railroad may also recover:


(1)AAreasonable costs and expenses for interference


with railroad operations, including internal costs for providing


flagging services; and


(2)AAreasonable costs and expenses to repair any damage


to its facilities caused by the maintenance, operation, or upgrade


of the preexisting utility, common carrier, cable operator, or


energy transporter facilities.


(d)AAThe payment by the utility, common carrier, cable


operator, or energy transporter determined under this section is


the only compensation due to the railroad for the perpetual use of
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the interest obtained.


Added by Acts 2003, 78th Leg., ch. 1087, Sec. 2, eff. Sept. 1, 2003.


Sec.A186.057.AARIGHT TO MAINTAIN FACILITIES. (a) A utility,


common carrier, cable operator, or energy transporter may not be


required to remove an existing facility for 180 days after the date


the utility, common carrier, cable operator, or energy transporter


receives a written notice from the railroad that an existing


facility must be removed from the railroad’s right-of-way if:


(1)AAthe facility was located along, under, over, or


across the railroad right-of-way with the written consent of the


railroad; and


(2)AAthe utility, common carrier, cable operator, or


energy transporter is not in default under an agreement with the


railroad.


(b)AAIf a utility, common carrier, cable operator, or energy


transporter requests documentation under Section 186.055, the


180-day period provided by Subsection (a) is tolled until the


utility, common carrier, cable operator, or energy transporter


receives a written response to its request from the railroad.


(c)AAIf a utility, common carrier, cable operator, or energy


transporter does not condemn or enter into an agreement regarding


the disputed area involving the railroad’s right-of-way within the


180-day period provided by Subsection (a) or any extended period


provided by Subsection (b), the license or agreement between the


utility, common carrier, cable operator, or energy transporter and


the railroad is terminated.


(d)AAThe possessory right provided by this section is in


addition to any possessory right provided by Chapter 21, Property


Code.


Added by Acts 2003, 78th Leg., ch. 1087, Sec. 2, eff. Sept. 1, 2003.


Sec.A186.058.AALICENSE AND RENEWAL. (a) A utility, common


carrier, cable operator, or energy transporter may obtain an


original license or renew a license for the right to use a railroad


right-of-way for a one-time fee paid based on:


(1)AAthe agreement of the railroad and the utility,
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common carrier, cable operator, or energy transporter; or


(2)AAa mutually acceptable third-party determination


of market value.


(b)AAA fee paid under this section is the only fee payment


required. The license remains in effect without the requirement of


additional fee payments for renewal of the license.


(c)AAThe terms of the license or license renewal may provide


that the railroad is not later subject to this subchapter, except


the railroad continues to be subject to eminent domain authority


granted by other law.


Added by Acts 2003, 78th Leg., ch. 1087, Sec. 2, eff. Sept. 1, 2003.


Sec.A186.059.AARESTRICTIONS ON PAYMENT OF COSTS AWARDED


AGAINST RAILROAD IN CONDEMNATION. If the special commissioners or


a court awards costs against a railroad under Section 21.047,


Property Code, because the award of damages to the railroad is equal


to or less than the amount the utility, common carrier, cable


operator, or energy transporter exercising the right of eminent


domain under this subchapter offered to pay, the costs awarded


against the railroad must be paid by the railroad without


reimbursement by or contribution from any agent or representative,


including an agent or representative that handled or assisted in


the condemnation proceedings.


Added by Acts 2003, 78th Leg., ch. 1087, Sec. 2, eff. Sept. 1, 2003.


Sec.A186.060.AACUMULATIVE RIGHTS AND RESPONSIBILITIES. The


rights, privileges, and responsibilities provided by this


subchapter are in addition to and not in diminution of or


substitution for those rights granted by any other state or federal


law.


Added by Acts 2003, 78th Leg., ch. 1087, Sec. 2, eff. Sept. 1, 2003.


Sec.A186.061.AAEFFECT ON OTHER LAW. This subchapter does not


affect the elements a condemnor must establish by law to acquire


real property.


Added by Acts 2003, 78th Leg., ch. 1087, Sec. 2, eff. Sept. 1, 2003.
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UTILITIES CODE


TITLE 5. PROVISIONS AFFECTING THE OPERATION OF UTILITY FACILITIES


CHAPTER 251. UNDERGROUND FACILITY DAMAGE PREVENTION AND SAFETY


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A251.001.AASHORT TITLE. This chapter may be cited as the


Underground Facility Damage Prevention and Safety Act.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.002.AADEFINITIONS. In this chapter:


(1)AA"Class A underground facility" means an


underground facility that is used to produce, store, convey,


transmit, or distribute:


(A)AAelectrical energy;


(B)AAnatural or synthetic gas;


(C)AApetroleum or petroleum products;


(D)AAsteam;


(E)AAany form of telecommunications service,


including voice, data, video, or optical transmission, or cable


television service; or


(F)AAany other liquid, material, or product not


defined as a Class B underground facility.


(2)AA"Class B underground facility" means an


underground facility that is used to produce, store, convey,


transmit, or distribute:


(A)AAwater;


(B)AAslurry; or


(C)AAsewage.


(3)AA"Corporation" means the Texas Underground


Facility Notification Corporation.


(4)AA"Damage" means:


(A)AAthe defacing, scraping, displacement,


penetration, destruction, or partial or complete severance of an


underground facility or of any protective coating, housing, or


other protective device of an underground facility;


1







(B)AAthe weakening of structural or lateral


support of an underground facility; or


(C)AAthe failure to properly replace the backfill


covering an underground facility.


(5)AA"Excavate" means to use explosives or a motor,


engine, hydraulic or pneumatically powered tool, or other


mechanized equipment of any kind and includes auguring,


backfilling, boring, compressing, digging, ditching, drilling,


dragging, dredging, grading, mechanical probing, plowing-in,


pulling-in, ripping, scraping, trenching, and tunneling to remove


or otherwise disturb soil to a depth of 16 or more inches.


(6)AA"Excavator" means a person that excavates or


intends to excavate in this state.


(7)AA"Exploration and production underground facility"


means an underground facility used by a person producing gas or oil,


or both, for the production of that gas or oil, including facilities


used for field separation, treatment, gathering, or storage of gas


or oil.


(8)AA"High speed data transmission" means a method of


data transmission that does not include facsimile or voice


transmission.


(9)AA"Legal holiday" means a holiday specified as a


legal holiday by Subchapter B, Chapter 662, Government Code.


(10)AA"Mechanized equipment" means equipment operated


by mechanical power, including a trencher, bulldozer, power shovel,


auger, backhoe, scraper, drill, cable or pipe plow, and other


equipment used to plow in or pull in cable or pipe.


(11)AA"Operator" means a person that operates an


underground facility.


(12)AA"Secured facility" means a parcel of land used


for commercial or industrial purposes that is surrounded entirely


by a fence or other means of preventing access, including a fence


with one or more gates that are locked at all times or monitored by


an individual who can prevent unauthorized access.


(13)AA"Underground facility" means a line, cable,


pipeline system, conduit, or structure that is located partially or


totally underground and that is used to produce, store, convey,
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transmit, or distribute telecommunications, electricity, gas,


water, sewage, steam, or liquids such as petroleum, petroleum


products, or hazardous liquids.


(14)AA"Saturday notification" means a notice of intent


to excavate provided by an excavator to a notification center on a


Saturday before 11:59 a.m.


(15)AA"Violation" means a violation of Section 251.151,


251.152, or 251.159.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.003.AAEXEMPTIONS. The following are not subject to


this chapter as underground facilities:


(1)AAan aboveground or underground storage tank, sump,


or impoundment or piping connected to an aboveground or underground


storage tank, sump, or impoundment located in the same tract of land


as the storage tank, sump, or impoundment;


(2)AAan underground facility operated by the owner of a


secured facility and located entirely within the secured facility;


(3)AAan underground facility that serves only the owner


of the underground facility or the owner’s tenant and that is


located solely on the owner’s property;


(4)AApiping within a well bore;


(5)AAthe portion of an exploration and production


underground facility that is located within the boundaries of the


oil or gas field from which the oil and gas is produced and that is


not located in the boundaries of an established easement or


right-of-way granted for the benefit of a governmental entity or a


private entity if the easement or right-of-way is granted for a


public purpose; or


(6)AAan underground facility that serves a cemetery and


is located solely on the cemetery’s property.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.004.AAAPPLICATION TO CERTAIN CONTRACTORS AND STATE


EMPLOYEES. (a) This chapter does not apply to a contractor working
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in the public right-of-way under a contract with the Texas


Department of Transportation.


(b)AAExcavation by an employee of the Texas Department of


Transportation on a segment of the state highway system is not


subject to this chapter if the excavation is more than 10 feet from


the right-of-way line.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999. Amended by Acts 2003, 78th Leg., ch. 1276, Sec. 17.004(a),


eff. Sept. 1, 2003.


Sec.A251.005.AACONVERSION OF FACILITY OR OPERATOR. (a) An


operator of an underground facility that is exempted under this


subchapter may voluntarily convert that facility to a Class A


underground facility by sending written communication from a


competent authority of the operator to the corporation advising of


the status change.


(b)AAAn operator of a Class B underground facility may


voluntarily convert to a Class A underground facility operator by


sending written communication from a competent authority of the


operator to the corporation advising of the status change.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.006.AACOMPLIANCE BY PERMIT HOLDERS. (a) The fact


that a person has a legal permit, permission from the owner of the


property or the owner’s licensee, or an easement to conduct


excavation operations does not affect the person’s duty to comply


with this chapter.


(b)AACompliance with this chapter does not affect a person’s


responsibility to obtain a permit required by law.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.007.AAFACILITY ON COUNTY OR MUNICIPAL ROAD. This


chapter does not affect a contractual or statutory right of a county


or municipality to require an operator to relocate, replace, or


repair its underground facility.
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Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.008.AAEFFECT ON CIVIL REMEDIES. Except as


otherwise specifically provided by this chapter, this chapter,


including Section 251.201, does not affect any civil remedy for


personal injury or for property damage, including any damage to an


underground facility.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.009.AAPROVISION OF GENERAL INFORMATION. At least


once each calendar year, at intervals not exceeding 15 months, each


Class A underground facility operator who conveys, transmits, or


distributes by means of its underground facilities service directly


to more than one million residential customers within this state


shall provide all of its residential customers in this state


general information about excavation activities covered by this


chapter and the statewide toll-free telephone number established by


the corporation.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


SUBCHAPTER B. TEXAS UNDERGROUND FACILITY NOTIFICATION CORPORATION


Sec.A251.051.AAPURPOSE. The Texas Underground Facility


Notification Corporation provides statewide notification services


under this chapter.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.052.AANONPROFIT CORPORATION. The corporation is a


public nonprofit corporation and has all the powers and duties


incident to a nonprofit corporation under the Texas Non-Profit


Corporation Act (Article 1396-1.01 et seq., Vernon’s Texas Civil


Statutes), except that the corporation:


(1)AAmay not make donations for the public welfare or
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for charitable, scientific, or educational purposes or in aid of


war activities;


(2)AAmay not merge or consolidate with another


corporation;


(3)AAis not subject to voluntary or involuntary


dissolution; and


(4)AAmay not be placed in receivership.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.053.AAAPPLICATION OF OPEN MEETINGS AND OPEN RECORDS


LAWS. The corporation is subject to Chapters 551 and 552,


Government Code, except that the corporation may not disseminate,


make available, or otherwise distribute service area map data or


information provided by an operator unless that action is necessary


to perform the corporation’s specific obligations under this


chapter.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.054.AAEXPENSES AND LIABILITIES OF CORPORATION. (a)


All expenses of the corporation shall be paid from income of the


corporation.


(b)AAA liability created by the corporation is not a debt of


this state, and the corporation may not secure a liability with


funds or assets of this state.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.055.AABOARD OF DIRECTORS. (a) The board of


directors of the corporation is composed of the following 12


members appointed by the governor:


(1)AAsix representatives of the general public;


(2)AAone representative of the gas industry;


(3)AAone representative of the telecommunications


industry;


(4)AAone representative of the electric industry;


6



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=551

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=GV&Value=552





(5)AAone representative of cable television companies;


(6)AAone representative of municipalities; and


(7)AAone representative of persons who engage in


excavation operations who are not also facility operators.


(b)AABoard membership is voluntary and a director is not


entitled to receive compensation for serving on the board.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.056.AATERMS. (a) Directors serve staggered


three-year terms, with the terms of four directors expiring each


August 31.


(b)AAA director serves until the director’s successor is


appointed by the governor and assumes office.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.057.AADECLARATION OF BOARD VACANCY. (a) The board


may declare a director’s office vacant if the director ceases to be


associated with the industry or an operator the director


represents.


(b)AANot later than the 60th day after the date a vacancy on


the board is declared, the governor shall appoint a person to fill


the vacancy for the remainder of the unexpired term.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.058.AAOFFICERS. (a) The board shall elect from


among its directors a chair and vice chair.


(b)AAThe chair and vice chair serve for a term of one year and


may be reelected.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.059.AAENTITLEMENT TO VOTE. The corporation’s


bylaws must provide that each director is entitled to one vote.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,
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1999.


Sec.A251.060.AADUTIES OF CORPORATION. The corporation shall


develop and implement processes to:


(1)AAmaintain a registration of:


(A)AAnotification centers as provided by Section


251.101(a)(3);


(B)AAoperators who elect to convert facilities to


Class A facilities under Section 251.005(a); or


(C)AAoperators who elect to become Class A


underground facility operators under Section 251.005(b);


(2)AAestablish minimum technical standards used by


notification centers;


(3)AAestablish a statewide toll-free telephone number


to be used by excavators that incorporates the use of a call router


system that routes calls to the notification centers on a pro rata


basis;


(4)AAoversee the bid process and select the vendor for


the statewide toll-free telephone number;


(5)AAoversee the bid process and select the vendor for


the call router system;


(6)AAdetermine before May 1 of each year the


cost-sharing between the notification centers of:


(A)AAthe toll-free telephone number; and


(B)AAthe call router system prescribed by Section


251.102(4);


(7)AAdevelop public service announcements to educate


the public about statewide one-call notification and its


availability;


(8)AAestablish a format for information transfer among


notification centers other than high speed data transmission, if


appropriate;


(9)AAon a complaint concerning charges, investigate and


determine appropriate charges;


(10)AArecommend a civil penalty against a notification


center that does not meet the requirements of this chapter of not


less than $1,000 or more than $5,000 for each violation;
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(11)AArefer the recommended penalty to the attorney


general, who shall institute a suit in a court of competent


jurisdiction to recover the penalty;


(12)AAassist in dispute resolution among notification


centers or between a notification center and an operator;


(13)AAassist any operator who encounters difficulty in


joining a notification center; and


(14)AAreview and study design standards for the


placement of underground facilities throughout this state.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.061.AACONTRACT FOR STATEWIDE TOLL-FREE NUMBER AND


CALL ROUTER SYSTEM. (a) The corporation shall solicit proposals


for the contract to establish and operate the statewide toll-free


telephone number and the call router system by using a request for


proposals process that includes specifications that have been


approved by the board of directors in accordance with this chapter.


(b)AAThe corporation is not required to award the contract to


the lowest offeror if the terms of another proposal would result in


a lower annual cost and are more advantageous to the corporation and


its members. The corporation may reject all proposals if the


corporation finds that none of the proposals is acceptable.


(c)AAAfter the proposals are opened, each document relating


to the consideration of a proposal or the award of a contract and


the text of the contract are considered books and records of the


corporation for the purposes of Article 2.23, Texas Non-Profit


Corporation Act (Article 1396-2.23, Vernon’s Texas Civil


Statutes).


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.062.AAFEES AND RATES. (a) Except as provided by


this section, the corporation may not, for any reason, impose an


assessment, fee, or other charge, including a charge for inputting


data, against an operator.


(b)AABefore January 15 of each year, a Class A facility
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operator shall pay to the corporation a fee of $50 for services to


be performed by the corporation during that calendar year. A fee


for a part of a year may not be prorated.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


SUBCHAPTER C. NOTIFICATION CENTERS


Sec.A251.101.AANOTIFICATION CENTER. (a) A notification


center is a legal entity that:


(1)AAoperates a notification system capable of serving


excavators and operators statewide;


(2)AAis created to:


(A)AAreceive notification of an intent to excavate


and of damage to an underground facility and disseminate that


information to member operators that may be affected by the


excavation or damage and to other notification centers operating in


this state; and


(B)AAreceive notification of an extraordinary


circumstance and disseminate that information to member operators


and to other notification centers operating in this state; and


(3)AAregisters the following information with the


corporation:


(A)AAits name, address, and telephone number;


(B)AAthe name of a contact person;


(C)AAa statement of compliance with Section


251.104; and


(D)AAa listing of the counties in which it


operates.


(b)AAA notification center operating on September 1, 1997,


may continue to operate if the notification center complies with


this chapter.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.102.AAGENERAL DUTIES OF NOTIFICATION CENTER. A


notification center shall:
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(1)AAoperate 24 hours a day every day of the year;


(2)AAhave the capability to receive emergency


information 24 hours a day from excavators and disseminate the


information as soon as it is received to the appropriate operators


and to all registered and affected notification centers operating


in this state;


(3)AAhave the capacity to receive extraordinary


circumstance information 24 hours a day from operators and


disseminate the information as soon as it is received to all


registered and affected notification centers;


(4)AAsubmit to the corporation, not later than May 15 of


each year, a pro rata share of the expense, as established by the


corporation, of the statewide toll-free telephone number and the


call router;


(5)AAprovide, on request of an excavator, a contact


name and telephone number of a representative of the operator for


special circumstances; and


(6)AAhave personnel capable of assisting


Spanish-speaking customers.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.103.AARECORDS. (a) A notification center shall


maintain for not less than four years a record to document:


(1)AAthe receipt of a notice of:


(A)AAintent to excavate;


(B)AAdamage to an underground facility;


(C)AAan emergency excavation; and


(D)AAan extraordinary circumstance;


(2)AAthe information the excavator is required to


provide to the notification center under this chapter;


(3)AAcontact with operators and other notification


centers; and


(4)AAthe information the notification center provided


to the excavator.


(b)AAA notification center may not destroy records that


relate to any matter that is involved in litigation if the
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notification center is placed on notice that the litigation has not


been finally resolved.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.104.AAINSURANCE. A notification center shall, at


all times, maintain a minimum of $5 million professional liability


and errors and omissions insurance to cover duties prescribed by


this chapter.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.105.AAFEES AND CHARGES. (a) A notification center


that notifies another notification center under Section 251.102(2)


or (3) or Section 251.153(b) shall recover an amount not exceeding


the actual cost of providing the notice from the notification


center receiving the notice.


(b)AAThe notification center shall charge a Class A


underground facility operator not more than $1.25 for a call made to


the system that affects the operator. The board may increase or


decrease the maximum charge only on an affirmative vote of at least


two-thirds of the total number of votes entitled to be cast. A


notification center may petition the corporation for an increase in


the maximum charge and is entitled to the increase on proof that


costs exceed the maximum charge.


(c)AAThe notification center may not charge an operator any


additional fee such as an initiation fee, a membership fee, or a


set-up fee.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.106.AAPAYMENTS TO CORPORATION. Each time a


notification center receives a call from an excavator under Section


251.151, the notification center shall pay the corporation five


cents. The corporation shall waive this charge for the remainder of


any year in which the corporation receives $250,000 under this


section.
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Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999. Amended by Acts 2001, 77th Leg., ch. 652, Sec. 1, eff. Sept.


1, 2001.


Sec.A251.107.AADUTY TO PARTICIPATE IN NOTIFICATION CENTER.


(a) Each operator of a Class A underground facility, including a


political subdivision of this state, shall participate in a


notification center as a condition of doing business in this state.


(b)AAEach operator of a Class A underground facility shall


provide to the notification center:


(1)AAmaps or grid locations or other identifiers


determined by the operator indicating the location of the


operator’s underground facilities;


(2)AAthe name and telephone number of a contact person


or persons; and


(3)AAat least quarterly but, if possible, as those


changes occur, information relating to each change in the


operator’s maps or grid locations or other identifiers or in the


person or persons designated as the operator’s contact person or


persons.


(c)AAThe notification center may not require an operator to


conduct a survey of the operator’s underground facilities or alter


the operator’s existing signage.


(d)AAA notification center may not disseminate, make


available, or otherwise distribute maps or information provided by


an operator unless that action is necessary to perform the


notification center’s specific obligations under this chapter.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


SUBCHAPTER D. REQUIREMENTS RELATING TO EXCAVATION


Sec.A251.151.AADUTY OF AN EXCAVATOR. (a) Except as provided


by Sections 251.155 and 251.156, a person who intends to excavate


shall notify a notification center not earlier than the 14th day


before the date the excavation is to begin or later than the 48th


hour before the time the excavation is to begin, excluding
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Saturdays, Sundays, and legal holidays.


(b)AANotwithstanding Subsection (a), if an excavator makes a


Saturday notification, the excavator may begin the excavation the


following Tuesday at 11:59 a.m. unless the intervening Monday is a


holiday. If the intervening Monday is a holiday, the excavator may


begin the excavation the following Wednesday at 11:59 a.m.


(c)AATo have a representative present during the excavation,


the operator shall contact the excavator and advise the excavator


of the operator’s intent to be present during excavation and


confirm the start time of the excavation. If the excavator wants to


change the start time, the excavator shall notify the operator to


set a mutually agreed-to time to begin the excavation.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.152.AAINFORMATION INCLUDED IN NOTICE. The


excavator shall include in the notice required under Section


251.151:


(1)AAthe name of the person serving the notice;


(2)AAthe location of the proposed area of excavation,


including:


(A)AAthe street address, if available, and the


location of the excavation at the street address; or


(B)AAif there is no street address, an accurate


description of the excavation area using any available designations


such as the closest street, road, or intersection;


(3)AAthe name, address, and telephone number of the


excavator or the excavator ’s company;


(4)AAthe excavator ’s field telephone number, if one is


available;


(5)AAa telephone facsimile number, e-mail address, or


another electronic number or address approved by the board to which


an operator may send the notification required by Section


251.157(d);


(6)AAthe starting date and time and the anticipated


completion date of excavation; and


(7)AAa statement as to whether explosives will be used.
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Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999. Amended by Acts 2001, 77th Leg., ch. 858, Sec. 1, eff. Nov. 1,


2001.


Sec.A251.153.AADUTY OF NOTIFICATION CENTER. (a) At the time


an excavator provides a notification center with the excavator’s


intent to excavate, the notification center shall advise the


excavator that water, slurry, and sewage underground facilities in


the area of the proposed excavation may not receive information


concerning the excavator ’s proposed excavation.


(b)AANot later than two hours after the time the notification


center receives a notice of intent to excavate from an excavator,


the notification center shall provide to every other affected


notification center operating in this state the information


required by Section 251.152 and received from the excavator. The


notification center shall provide the information by the use of


high speed data transmission.


(c)AANot later than two hours after the time the notification


center receives a notice of intent to excavate from an excavator or


from a different notification center, the notification center shall


notify each member operator that may have an underground facility


in the vicinity of the proposed excavation operation.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.154.AANOTIFICATION BY AN EXCAVATOR. (a) A person


required to provide notice under this chapter is considered to have


provided the notice when the person delivers the required


information and a notification center receives that information


within the time limits prescribed by this chapter.


(b)AAA person may deliver information required under this


chapter by any appropriate method, including the use of any


electronic means of data transfer.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec. 251.155.AAEXCEPTION IN CASE OF EMERGENCY; OFFENSE.
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(a)AASection 251.151 does not apply to an emergency excavation that


is necessary to respond to a situation that endangers life, health,


or property or a situation in which the public need for


uninterrupted service and immediate reestablishment of service if


service is interrupted compels immediate action.


(b)AAThe excavator may begin emergency excavation under


Subsection (a) immediately and shall take reasonable care to


protect underground facilities.


(c)AAWhen an emergency exists, the excavator shall notify a


notification center as promptly as practicably possible.


(d)AAAn excavator may not misrepresent a fact or circumstance


used in the determination of an emergency excavation under


Subsection (a).AAA person that violates this subsection is subject


to a penalty under:


(1)AASection 251.201;


(2)AASection 251.203; or


(3)AAboth Section 251.201 and Section 251.203.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 184 (S.B. 1217), Sec. 1, eff.


September 1, 2011.


Sec.A251.156.AAOTHER EXCEPTIONS TO DUTY OF EXCAVATORS. (a)


Section 251.151 does not apply to:


(1)AAinterment operations of a cemetery;


(2)AAoperations at a secured facility if:


(A)AAthe excavator operates each underground


facility at the secured facility, other than those within a


third-party underground facility easement or right-of-way; and


(B)AAthe excavation activity is not within a


third-party underground facility or right-of-way;


(3)AAroutine railroad maintenance within 15 feet of


either side of the midline of the track if the maintenance will not


disturb the ground at a depth of more than 18 inches;


(4)AAactivities performed on private property in


connection with agricultural operations;
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(5)AAoperations associated with the exploration or


production of oil or gas if the operations are not conducted within


an underground facility easement or right-of-way;


(6)AAexcavations by or for a person that:


(A)AAowns, leases, or owns a mineral leasehold


interest in the real property on which the excavation occurs; and


(B)AAoperates all underground facilities located


at the excavation site; or


(7)AAroutine maintenance by a county employee on a


county road right-of-way to a depth of not more than 24 inches.


(b)AAIf a person excepted under Subsection (a)(4) elects to


comply with this chapter and the operator fails to comply with this


chapter, the person is not liable to the underground facility owner


for damages to the underground facility.


(c)AAIn this section:


(1)AA"Agricultural operations" means activities


performed on land and described by Section 23.51(2), Tax Code.


(2)AA"Routine maintenance" means operations, not to


exceed 24 inches in depth, within a road or drainage ditch involving


grading and removal or replacement of pavement and structures.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.157.AADUTY OF OPERATOR TO PERSON EXCAVATING. (a)


Each Class A underground facility operator contacted by the


notification system shall mark the approximate location of its


underground facilities at or near the site of the proposed


excavation if the operator believes that marking the location is


necessary. The operator shall mark the location not later than:


(1)AAthe 48th hour after the time the excavator gives to


the notification system notice of intent to excavate, excluding


Saturdays, Sundays, and legal holidays;


(2)AA11:59 a.m. on the Tuesday following a Saturday


notification unless the intervening Monday is a holiday;


(3)AA11:59 a.m. on the Wednesday following a Saturday


notification if the intervening Monday is a holiday; or


(4)AAa time agreed to by the operator and the excavator.
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(b)AAAn operator shall refer to the American Public Works


Association color coding standards when marking.


(c)AAAn excavator who has fully complied with this chapter


may not be liable for damage to an underground facility that was not


marked in accordance with this chapter.


(d)AANot later than the 48th hour after the time the


excavator gives to the notification center notice of intent to


excavate, an operator contacted by the notification center shall


notify the excavator of the operator’s plans to not mark the


proximate location of an underground facility at or near the site of


the proposed excavation. The operator must provide the


notification by e-mail or facsimile or by another verifiable


electronic method approved by the board.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999. Amended by Acts 2001, 77th Leg., ch. 858, Sec. 2, eff. Nov. 1,


2001.


Sec.A251.158.AADUTY OF OPERATOR IN EVENT OF AN EXTRAORDINARY


CIRCUMSTANCE. (a) The deadline prescribed by Section 251.157(a)


does not apply if the operator experiences an extraordinary


circumstance due to an act of God, including a tornado, a hurricane,


an ice storm, or a severe flood, or a war, riot, work stoppage, or


strike that limits personnel or resources needed to fulfill the


operator’s obligations under this chapter.


(b)AAThe operator shall notify a notification center of the


extraordinary circumstance and shall include in the notification:


(1)AAthe nature and location of the extraordinary


circumstance;


(2)AAthe expected duration of the situation and the


approximate time at which the operator will be able to resume


location request activities; and


(3)AAthe name and telephone number of the individual


that the notification system can contact if there is an emergency


that requires the operator ’s immediate attention.


(c)AAIn addition to the notification required by Subsection


(b), the operator shall also notify each excavator that has a


pending location request in the location where an extraordinary
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circumstance is being experienced and shall include in the


notification:


(1)AAthe fact that the operator is experiencing an


extraordinary circumstance; and


(2)AAthe approximate time at which the operator will


mark the requested location.


(d)AAA notification center shall inform each excavator


notifying the system under Section 251.151 that the operator’s


location request activities are suspended until the extraordinary


circumstance has discontinued or has been corrected within the


affected location.


(e)AAAn excavator is relieved from all provisions of this


chapter until the operator notifies the notification center that


the operator has resumed location request activities within the


affected location.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec.A251.159.AAEXCAVATION DAMAGE. (a) If an excavation


operation results in damage to an underground facility, the


excavator shall immediately contact the underground facility


operator to report the damage.


(b)AAIf the excavator is not certain of the operator’s


identity, the excavator shall contact a notification center to


report the damage, and the notification center shall immediately


notify all other affected notification centers. Immediately on


receiving notification, each notification center shall contact


each member operator that has underground facilities in or near the


area in which the damage occurred.


(c)AAOnly the operator or a person authorized by the operator


may perform repairs, and the repairs must be made in an expeditious


manner.


(d)AAAn excavator shall delay backfilling in the immediate


area of the damage until the damage is reported to the operator and


a repair schedule is mutually agreed to by the excavator and the


operator.


(e)AAIf damage endangers life, health, or property because of
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the presence of flammable material, the excavator shall keep


sources of ignition away.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


SUBCHAPTER E. PENALTIES


Sec.A251.201.AACIVIL PENALTY OR WARNING LETTER. (a) An


excavator that violates Section 251.151, 251.152, or 251.159 is


liable for a civil penalty of not less than $500 or more than


$1,000. If a county attorney or district attorney decides not to


bring an action to recover the civil penalty, the board of directors


of the corporation may, in accordance with Section 251.2011, give


the excavator a warning letter and require the excavator to attend a


safety training course approved by the board. The county attorney


or district attorney shall notify the board of its decision.


(a-1)AAAn excavator that violates Section 251.155(d) is


liable for a civil penalty of not less than $1,000 or more than


$2,000.AAIf a county attorney or district attorney decides not to


bring an action to recover the civil penalty, the board of directors


of the corporation may, in accordance with Section 251.2011, give


the excavator a warning letter and require the excavator to attend a


safety training course approved by the board.AAThe county attorney


or district attorney shall notify the board of its decision.


(b)AAExcept as provided by Subsection (b-1), if it is found


at the trial on a civil penalty that the excavator has violated this


chapter and has been assessed a penalty under this section or has


received a warning letter from the board one other time before the


first anniversary of the date of the most recent violation, the


excavator is liable for a civil penalty of not less than $1,000 or


more than $2,000.


(b-1)AAIf it is found at the trial on a civil penalty that the


excavator has violated Section 251.155(d) and has been assessed a


penalty under this section or has received a warning letter from the


board one other time before the first anniversary of the date of the


most recent violation, the excavator is liable for a civil penalty


of not less than $2,000 or more than $5,000.
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(c)AAExcept as provided by Subsection (c-1), ifAAit is found


at the trial on a civil penalty that the excavator has violated this


chapter and has been assessed a penalty under this section at least


two other times before the first anniversary of the date of the most


recent violation, or has been assessed a penalty at least one other


time before the first anniversary of the date of the most recent


violation and has received a warning letter from the board during


that period, the excavator is liable for a civil penalty of not less


than $2,000 or more than $5,000.


(c-1)AAIf it is found at the trial on a civil penalty that the


excavator has violated Section 251.155(d) and has been assessed a


penalty under this section at least two other times before the first


anniversary of the date of the most recent violation, or has been


assessed a penalty at least one other time before the first


anniversary of the date of the most recent violation and has


received a warning letter from the board during that period, the


excavator is liable for a civil penalty of not less than $5,000 or


more than $10,000.


(d)AAIn assessing the civil penalty the court shall consider


the actual damage to the facility, the effect of the excavator’s


actions on the public health and safety, whether the violation was a


wilful act, and any good faith of the excavator in attempting to


achieve compliance.


(e)AAVenue for a proceeding to collect a civil penalty under


this section is in the county in which:


(1)AAall or part of the alleged violation occurred;


(2)AAthe defendant has its principal place of business


in this state; or


(3)AAthe defendant resides, if in this state.


(f)AAThe appropriate county attorney or criminal district


attorney shall bring the action to recover the civil penalty.


(g)AAThis section does not apply to a residential property


owner excavating on the property owner’s own residential lot.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999. Amended by Acts 2001, 77th Leg., ch. 652, Sec. 2, eff. Sept.


1, 2001.


Amended by:
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Acts 2011, 82nd Leg., R.S., Ch. 184 (S.B. 1217), Sec. 2, eff.


September 1, 2011.


Sec.A251.2011.AAWARNING LETTER AND SAFETY TRAINING COURSE.


(a) The board of directors of the corporation shall establish a


procedure to ensure that the board verifies that an excavator has


violated Section 251.151, 251.152, or 251.159 before giving the


excavator a warning letter and requiring the excavator to attend a


safety training course under Section 251.201.


(b)AAThe board shall solicit and consider advice and


recommendations from excavators in establishing or approving a


safety training course that an excavator may be required to attend


under Section 251.201.


Added by Acts 2001, 77th Leg., ch. 652, Sec. 3, eff. Sept. 1, 2001.


Sec.A251.202.AAALLOCATION OF CIVIL PENALTY. (a) Fifty


percent of the civil penalty collected under Section 251.201 shall


be transferred to the county treasurer of the county prosecuting


the action and 50 percent of the civil penalty collected under


Section 251.201 shall be transferred to the corporation.


(b)AAThe county treasurer shall deposit all money received


under this section in the county road and bridge fund.


(c)AAThe corporation shall use the money received under this


section to develop public service announcements to educate the


public about the statewide one-call notification system and its


availability as prescribed by Section 251.060(7).


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Sec. 251.203.AACRIMINAL PENALTY. (a) A person commits an


offense if:


(1)AAthe person without authorization from the owner or


operator of the facility intentionally removes, damages, or


conceals a marker or sign giving information about the location of a


Class A underground facility; and


(2)AAthe marker or sign gives notice of the penalty for


intentional removal, damage, or concealment of the marker or sign.
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(a-1)AAA person commits an offense if the person


intentionally or recklessly violates Section 251.155(d).


(b)AAAn offense under this section is a Class B misdemeanor.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.17(a), eff. Sept. 1,


1999.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 184 (S.B. 1217), Sec. 3, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 184 (S.B. 1217), Sec. 4, eff.


September 1, 2011.
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ut.252.pdf


UTILITIES CODE


TITLE 5. PROVISIONS AFFECTING THE OPERATION OF UTILITY FACILITIES


CHAPTER 252. CABLE ATTACHMENTS TO ELECTRIC COOPERATIVE’S


DISTRIBUTION POLES


Sec. 252.001.AADEFINITIONS.AAIn this chapter:


(1)AA"Abandoned pole attachment" means a pole


attachment:


(A)AAfor which a cable operator has not paid, for a


period of 90 consecutive days or more, an invoice for rental charges


presented by an electric cooperative, unless there is a bona fide


dispute over the invoice; or


(B)AAthat is not removed after authority for the


pole attachment has terminated or expired, subject to any extension


period for negotiation and mediation described by Section


252.005(c).


(2)AA"Cable operator" means an entity that owns or


operates a cable system, as that term is defined by 47 U.S.C.


Section 522, regardless of the nature of the services offered or


provided by the entity in addition to cable services.


(3)AA"Pole" means a pole carrying distribution lines


with a voltage rating no higher than 34.5 kilovolts.


(4)AA"Pole attachment" means an affixture of cables,


strands, wires, and associated equipment attached to a pole


directly or indirectly.


(5)AA"Security instrument" means a performance bond or


an equivalent financial instrument that guarantees payments of


amounts payable to an electric cooperative by a cable operator.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1077 (H.B. 3355), Sec. 1,


eff. September 1, 2013.


Sec. 252.002.AAAPPLICABILITY. (a)AAThis chapter applies to


a pole attachment affixed by a cable operator to a pole owned and


controlled by an electric cooperative.AAThis chapter does not apply


to a pole attachment regulated by the Federal Communications


Commission under 47 U.S.C. Section 224.


(b)AAThis chapter does not abrogate or affect a right or
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obligation of a party to a pole attachment contract entered into by


a cable operator and an electric cooperative before September 1,


2013.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1077 (H.B. 3355), Sec. 1,


eff. September 1, 2013.


Sec. 252.003.AALIMITATION. (a)AAThis chapter does not


constitute state certification under 47 U.S.C. Section 224(c).AAIf


a court determines that this chapter constitutes certification


under that section, this chapter is not enforceable and has no


effect.


(b)AAThis chapter may not be construed to subject an electric


cooperative to regulation by the Federal Communications Commission


under 47 U.S.C. Section 224.AAThis chapter does not authorize a


department, agency, or political subdivision of the state to


exercise enforcement or regulatory authority over attachments to


electric cooperative poles.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1077 (H.B. 3355), Sec. 1,


eff. September 1, 2013.


Sec. 252.004.AACONSTRUCTION.AAUnless defined by Section


252.001, the technical terms and phrases in this chapter shall be


construed using their usual and customary meanings in the electric


and cable industries.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1077 (H.B. 3355), Sec. 1,


eff. September 1, 2013.


Sec. 252.005.AAPOLE ATTACHMENT CONTRACTS; ACCESS


REQUIREMENTS. (a)AAA cable operator and an electric cooperative


shall establish the rates, terms, and conditions for pole


attachments, including the cooperative’s application and


permitting processes by a written pole attachment contract executed


by both parties.AAThe rates, terms, and conditions for attachments


by a cable operator on an electric cooperative’s poles must be just


and reasonable.


(b)AAA cable operator and an electric cooperative shall


negotiate a pole attachment contract in good faith.
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(c)AAA request to negotiate a new pole attachment contract by


a cable operator or an electric cooperative must be in writing.AAIf


a cable operator and an electric cooperative are unable to agree to


a new pole attachment contract before the expiration date of an


existing pole attachment contract, the rates, terms, and conditions


of the existing pole attachment contract and the terms and


conditions of the electric cooperative’s application and


permitting processes remain in force:


(1)AAduring the 180-day negotiation period described by


Subsection (d) and during the period of any agreed extension; and


(2)AAduring the 90-day mediation period described by


Subsection (d) and during the period of any agreed extension.


(d)AAIf a cable operator and an electric cooperative are


unable to agree to a new pole attachment contract before the 181st


day after the expiration date of the existing pole attachment


contract and are unable to agree to an extension of the negotiation


period for a certain number of days, the cable operator and electric


cooperative shall attempt to resolve any disagreement over the


rates, terms, or conditions by submitting the contract negotiations


to mediation.AAThe mediation process may not extend later than the


90th day after the end of the 180-day negotiation period and any


agreed extension of that period unless the cable operator and an


electric cooperative agree to an extension of the mediation period


for a certain number of days.AAThe mediation process must be


conducted in a county in which the electric cooperative has


distribution poles.AAThe cable operator and an electric


cooperative must share the expenses for the mediator equally.


(e)AAIf the mediation process does not resolve the


disagreement over the rates, terms, or conditions, the cable


operator or the electric cooperative may request that a court


resolve the disagreement over the rates, terms, and conditions.


(f)AAAccess to a pole may be denied where there is


insufficient capacity and for reasons of safety, reliability, and


generally applicable engineering purposes.


(g)AAIn determining whether rates, terms, and conditions are


just and reasonable, at least the following factors must be


considered:
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(1)AAthe interests of and benefits to the consumers and


potential consumers of the electric cooperative’s services;


(2)AAthe interests of and benefits to the subscribers


and potential subscribers of the services offered through the pole


attachments;


(3)AAcompliance with applicable safety standards; and


(4)AAthe maintenance and reliability of both electric


distribution and cable services.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1077 (H.B. 3355), Sec. 1,


eff. September 1, 2013.


Sec. 252.006.AATRANSFER OF ATTACHMENTS. (a)AAAn electric


cooperative shall provide a cable operator with notice when the


electric cooperative is installing a new pole to replace an


existing pole to which a pole attachment is affixed due to the


rerouting, maintenance, or upgrading of the electric distribution


system.AAIn the notice, the electric cooperative shall specify a


date for the cable operator to remove its attachment from the


existing pole and transfer the attachment to the new pole.


(b)AAIf a cable operator does not transfer a pole attachment


to the new pole on or before the 30th day after the date specified by


the electric cooperative under Subsection (a), the electric


cooperative may transfer the pole attachment to the new pole at the


cable operator’s expense, including the cost for the electric


cooperative to return to the site.


(c)AAA cable operator shall indemnify, defend, and hold


harmless the electric cooperative and the cooperative’s members,


directors, officers, agents, and employees from and against all


liability for the removal and transfer of a pole attachment subject


to this section, except for personal injury or property damage


arising from gross negligence or wilful misconduct of the electric


cooperative during the removal and transfer process.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1077 (H.B. 3355), Sec. 1,


eff. September 1, 2013.


Sec. 252.007.AAABANDONED POLE ATTACHMENTS; REMOVAL. (a)AAA


cable operator shall remove the operator’s abandoned pole
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attachment from an electric cooperative ’s pole not later than the


60th day after the date the cable operator receives from the


electric cooperative a written request for removal of the pole


attachment.AAA cable operator may request an electric cooperative


to extend for a reasonable period the 60-day period prescribed by


this section at any time before the 60-day period expires.AAThe


request for an extension must be in writing.AAThe electric


cooperative may grant a cable operator a reasonable extension of


time to remove an abandoned attachment.


(b)AAIf a cable operator does not remove a pole attachment


for which a request for removal was made under Subsection (a) before


the expiration of the period described by that subsection or before


the expiration of an extended period granted by the electric


cooperative, the electric cooperative may remove, use, sell, or


dispose of the pole attachment at the cable operator’s expense.


(c)AAAn electric cooperative may require that a cable


operator post a security instrument in an amount reasonably


sufficient to cover the potential cost to the electric cooperative


of removal and disposal of abandoned pole attachments.


(d)AAA cable operator shall indemnify, defend, and hold


harmless the electric cooperative and the cooperative’s members,


directors, officers, agents, and employees from and against all


liability for the removal, use, sale, or disposal of abandoned pole


attachments, except for personal injury or property damage arising


from the gross negligence or wilful misconduct of the electric


cooperative during the removal and disposal process.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1077 (H.B. 3355), Sec. 1,


eff. September 1, 2013.


Sec. 252.008.AAEASEMENTS; INDEMNITY. (a)AAA cable operator


is responsible for obtaining all rights-of-way and easements


necessary for the installation, operation, and maintenance of the


operator’s pole attachments.


(b)AAAn electric cooperative is not required to obtain or


expand a right-of-way or easement to accommodate a pole attachment


requested by a cable operator.


(c)AAAn electric cooperative is not liable if a cable
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operator is prevented from placing or maintaining a pole attachment


because the cable operator did not obtain a necessary right-of-way


or easement.


(d)AAA cable operator shall indemnify, defend, and hold


harmless the electric cooperative and the cooperative’s members,


directors, officers, agents, and employees from and against any


liability resulting from the cable operator’s failure to obtain a


necessary right-of-way or an easement for a pole attachment.


Added by Acts 2013, 83rd Leg., R.S., Ch. 1077 (H.B. 3355), Sec. 1,


eff. September 1, 2013.
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UTILITIES CODE


TITLE 5. PROVISIONS AFFECTING THE OPERATION OF UTILITY FACILITIES


CHAPTER 253. BROADBAND ATTACHMENTS TO ELECTRIC COOPERATIVE’S


DISTRIBUTION POLES


SUBCHAPTER A. GENERAL PROVISIONS


Sec. 253.0001.AADEFINITIONS.AAIn this chapter:


(1)AA"Broadband provider" means an entity that provides


broadband service either directly or through an affiliate that uses


the entity’s communications facilities, regardless of whether the


entity:


(A)AAprovides additional services in addition to


broadband service; or


(B)AAuses its facilities in whole or in part to


provide broadband service.


(2)AA"Broadband service" means Internet service with


the capability of providing:


(A)AAa download speed of 25 megabits per second or


faster; and


(B)AAan upload speed of 3 megabits per second or


faster.


(3)AA"Pole" has the meaning assigned by Section


252.001.


(4)AA"Pole attachment" means an affixture of cables,


strands, wires, and associated equipment used in the provision of a


broadband provider’s services attached to a pole directly or


indirectly or placed in a right-of-way owned or controlled by an


electric cooperative.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


Sec. 253.0002.AAAPPLICABILITY.AAThis chapter applies to a


pole attachment that is used wholly or partly to provide broadband


service and affixed by a broadband provider to a pole owned and


controlled by an electric cooperative. This chapter does not apply


to a pole attachment regulated by the Federal Communications
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Commission under 47 U.S.C. Section 224.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


Sec. 253.0003.AACONSTRUCTION OF CHAPTER. (a)AAThis chapter


does not abrogate or affect a right or obligation of a party to a


pole attachment contract entered into by a broadband provider and


an electric cooperative before September 1, 2021.


(b)AAThis chapter does not limit a right of a party to a pole


attachment contract to request modification, amendment, or renewal


of such contract to conform it to the provisions of this chapter.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


Sec. 253.0004.AANO STATE CERTIFICATION; NO REGULATORY


AUTHORITY. (a)AAThis chapter does not constitute state


certification under 47 U.S.C. Section 224. If a court determines


that this chapter constitutes certification under that section,


this chapter is not enforceable and has no effect.


(b)AAThis chapter may not be construed to subject an electric


cooperative to regulation by the Federal Communications Commission


under 47 U.S.C. Section 224.


(c)AAThis chapter does not authorize a department, agency, or


political subdivision of this state to exercise enforcement or


regulatory authority over attachments to electric cooperative


poles.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


Sec. 253.0005.AACONSTRUCTION OF TERMS AND


PHRASES.AATechnical terms and phrases in this chapter, other than


those defined by Section 253.0001, shall be construed using the


term’s or phrase’s usual and customary meanings in the electric and


broadband industries.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.
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Sec. 253.0006.AACOST-BASED NONRECURRING


CHARGES.AANonrecurring charges authorized by this chapter must be


cost-based.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


SUBCHAPTER B. ACCESS TO POLES


Sec. 253.0101.AAAPPLICATION FOR POLE ACCESS.AAA broadband


provider may not access a pole owned by an electric cooperative for


the purpose of placing a pole attachment unless the provider


applies for that access.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


Sec. 253.0102.AAUSE OF POLE ATTACHMENTS FOR MULTIPLE


SERVICES.AAA broadband provider that attaches a pole attachment


under this chapter may use the attachment for any service delivered


over the provider ’s facilities, including cable service.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


Sec. 253.0103.AANONDISCRIMINATORY ACCESS; MODIFICATION OR


REPLACEMENT TO ACCOMMODATE ATTACHMENT. (a)AAExcept as provided by


this chapter, an electric cooperative shall provide a broadband


provider with nondiscriminatory access to a pole that the


cooperative owns or controls.


(b)AAExcept as provided by Subsection (c), an electric


cooperative may deny a broadband provider access to a pole:


(1)AAif there is insufficient capacity; or


(2)AAfor reasons of safety, reliability, and generally


applicable engineering purposes.


(c)AAAn electric cooperative may not deny a broadband


provider access to a pole if the basis for denial may be remedied by


rearranging facilities on the pole through reasonable make-ready


activities.


(d)AAExcept as provided by Subsection (e), if a pole must be
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replaced to accommodate a new pole attachment applied for by a


broadband provider:


(1)AAthe electric cooperative and broadband provider


shall determine, through good faith negotiations, a reasonable date


by which the pole replacement will occur; and


(2)AAthe broadband provider shall pay the actual costs


of replacing the pole, including the cost to:


(A)AAremove and dispose of the existing pole;


(B)AApurchase and install a replacement pole; and


(C)AAtransfer any existing facilities to the new


pole.


(e)AAAn electric cooperative is responsible for the costs of


removing and replacing under Subsection (d) a pole:


(1)AAwith recorded conditions or defects that would


reasonably be expected to endanger human life or property and which


should be promptly corrected; or


(2)AAthat must be replaced for safety or reliability as


a result of normal wear and tear or other natural causes and not on


account of a pole attachment or the action of a broadband provider


or third party.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


SUBCHAPTER C. POLE ATTACHMENT CONTRACTS


Sec. 253.0201.AACONTRACTS FOR POLE ATTACHMENTS. (a)AAAn


electric cooperative that owns a pole may require a broadband


provider that attaches a pole attachment to the pole under this


chapter to enter into a contract for access to the pole.


(b)AAThe terms and conditions of a contract under Subsection


(a) must be consistent with this chapter.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


Sec. 253.0202.AARATES, TERMS, AND CONDITIONS FOR POLE


ATTACHMENT. (a)AAA broadband provider and an electric cooperative


shall establish the rates, terms, and conditions for pole


4



http://www.legis.state.tx.us/tlodocs/87R/billtext/html/HB01505F.HTM

http://www.legis.state.tx.us/tlodocs/87R/billtext/html/HB01505F.HTM





attachments by a written pole attachment contract executed by both


parties.


(b)AAThe rates, terms, and conditions of a contract under


this chapter must:


(1)AAbe just, reasonable, and nondiscriminatory; and


(2)AAcomply with this chapter.


(c)AAIn determining whether rates, terms, and conditions are


just and reasonable, the following factors must be considered:


(1)AAthe interests of and benefits to the consumers and


potential consumers of the electric cooperative’s services;


(2)AAthe interests of and benefits to the subscribers


and potential subscribers to broadband services offered through the


pole attachments;


(3)AAthe interests of and benefits to third parties


from the availability of electric services and broadband services


offered through the pole attachments;


(4)AAcompliance with applicable safety standards; and


(5)AAthe maintenance and reliability of both electric


distribution and broadband services.


(d)AAA broadband provider and an electric cooperative shall


negotiate a pole attachment contract and any amendment,


modification, or renewal thereof in good faith.


(e)AAA request to negotiate a new pole attachment contract or


to amend, modify, or renew a contract pertaining to pole


attachments by a broadband provider or an electric cooperative must


be made in writing.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


Sec. 253.0203.AACONTRACT NEGOTIATIONS AND MEDIATION.


(a)AAIf a broadband provider and an electric cooperative are unable


to agree to a new pole attachment contract before the expiration


date of an existing contract, the rates, terms, and conditions of


the existing contract and the terms and conditions of the electric


cooperative’s application and permitting processes remain in


force:


(1)AAduring the 90-day negotiation period described by
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Subsection (b) and during the period of any agreed extension;


(2)AAduring the 60-day mediation period described by


Subsection (b) and during the period of any agreed extension; and


(3)AApending final disposition of any litigation


commenced under Subsection (c).


(b)AAIf a broadband provider and an electric cooperative are


unable to agree to a new pole attachment contract before the 91st


day after the expiration date of an existing contract, and are


unable to agree to an extension of the negotiation period for a


certain number of days, the broadband provider and electric


cooperative shall attempt to resolve any disagreement over the


rates, terms, or conditions by submitting the contract negotiations


to a mediation process.AAThe mediation process may not extend later


than the 60th day after the end of the initial 90-day negotiation


period and any agreed extension of that period unless the broadband


provider and electric cooperative agree to an extension of the


mediation period for a certain number of days.AAThe mediation


process must be conducted in a county in which the electric


cooperative has distribution poles. The broadband provider and


electric cooperative must share equally the expenses for the


mediator.


(c)AAIf the mediation process under Subsection (b) does not


resolve the disagreement over the rates, terms, or conditions of a


new pole attachment agreement, the broadband provider or electric


cooperative may file suit in a district court to resolve the


disagreement or dispute.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


SUBCHAPTER D. ADDITIONAL POLE ATTACHMENT REQUIREMENTS


Sec. 253.0401.AATRANSFER OF ATTACHMENTS. (a)AABefore an


electric cooperative installs a new pole to replace an existing


pole due to the rerouting, maintenance, or upgrading of the


electric distribution system, the cooperative shall provide notice


of the replacement to each broadband provider with a pole


attachment on the existing pole.
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(b)AAThe notice required under Subsection (a) must specify a


date by which the broadband provider must remove the pole


attachment from the existing pole and transfer the attachment to


the new pole.


(c)AAIf a broadband provider does not transfer a pole


attachment to the new pole before the 31st day after the date


specified in the notice, the electric cooperative may transfer the


pole attachment to the new pole at the broadband provider’s


expense, including the cost for the electric cooperative to return


to the site.


(d)AAA broadband provider shall indemnify, defend, and hold


harmless an electric cooperative and the cooperative ’s members,


directors, officers, agents, and employees from and against all


liability for the removal and transfer of a pole attachment subject


to this section, except for personal injury or property damage


arising from the gross negligence or wilful misconduct of the


electric cooperative during the removal and transfer process.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


Sec. 253.0402.AAABANDONED POLE ATTACHMENTS; REMOVAL. (a)AAA


broadband provider that receives a written request from an electric


cooperative to remove an abandoned pole attachment owned by the


provider from a pole owned by the cooperative shall remove the


attachment not later than the 60th day after the date the provider


receives the request.


(b)AABefore the deadline under Subsection (a), a broadband


provider may request, and an electric cooperative may grant, a


reasonable extension of that deadline. A request for an extension


under this subsection must be in writing.


(c)AAIf a broadband provider does not remove a pole


attachment by the deadline under Subsection (a) or an extended


deadline under Subsection (b), the electric cooperative may remove,


use, sell, or dispose of the pole attachment at the broadband


provider’s expense.


(d)AAAn electric cooperative may require that a broadband


provider post a security instrument in an amount reasonably
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sufficient to cover the potential cost to the electric cooperative


of removal and disposal of abandoned pole attachments.


(e)AAA broadband provider shall indemnify, defend, and hold


harmless an electric cooperative and the cooperative ’s members,


directors, officers, agents, and employees from and against all


liability for the removal, use, sale, or disposal of abandoned pole


attachments, except for personal injury or property damage arising


from the gross negligence or wilful misconduct of the electric


cooperative during the removal and disposal process.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.


Sec. 253.0403.AAEASEMENTS; INDEMNITY. (a)AAA broadband


provider is responsible for obtaining all rights-of-way and


easements necessary for the installation, operation, and


maintenance of the provider’s pole attachments.


(b)AAAn electric cooperative is not required to obtain or


expand a right-of-way or easement to accommodate a pole attachment


requested by a broadband provider.


(c)AAAn electric cooperative is not liable if a broadband


provider is prevented from placing or maintaining a pole attachment


because the broadband provider did not obtain a necessary


right-of-way or easement.


(d)AAA broadband provider shall indemnify, defend, and hold


harmless the electric cooperative and the cooperative’s members,


directors, officers, agents, and employees from and against any


liability resulting from the broadband provider ’s failure to obtain


a necessary right-of-way or easement for a pole attachment.


Added by Acts 2021, 87th Leg., R.S., Ch. 659 (H.B. 1505), Sec. 3,


eff. September 1, 2021.
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ut.301.pdf


UTILITIES CODE


TITLE 6. PRIVATE POWER AGREEMENTS


CHAPTER 301. WIND POWER FACILITY AGREEMENTS


Sec. 301.0001.AADEFINITIONS.AAIn this chapter:


(1)AA"Grantee" means a person who:


(A)AAleases property from a landowner; and


(B)AAoperates a wind power facility on the


property.


(2)AA"Wind power facility" includes:


(A)AAa wind turbine generator; and


(B)AAa facility or equipment used to support the


operation of a wind turbine generator, including an underground or


aboveground electrical transmission or communications line, an


electric transformer, a battery storage facility, an energy storage


facility, telecommunications equipment, a road, a meteorological


tower with wind measurement equipment, or a maintenance yard.


(3)AA"Wind power facility agreement" means a lease


agreement between a grantee and a landowner that authorizes the


grantee to operate a wind power facility on the leased property.


Added by Acts 2019, 86th Leg., R.S., Ch. 1293 (H.B. 2845), Sec. 1,


eff. September 1, 2019.


Sec. 301.0002.AAWAIVER VOID; REMEDIES. (a)AAA provision of a


wind power facility agreement that purports to waive a right or


exempt a grantee from a liability or duty established by this


chapter is void.


(b)AAA person who is harmed by a violation of this chapter is


entitled to appropriate injunctive relief to prevent further


violation of this chapter.


(c)AAThe provisions of this section are not exclusive.AAThe


remedies provided in this section are in addition to any other


procedures or remedies provided by other law.


Added by Acts 2019, 86th Leg., R.S., Ch. 1293 (H.B. 2845), Sec. 1,


eff. September 1, 2019.


Sec. 301.0003.AAREQUIRED AGREEMENT PROVISIONS ON FACILITY
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REMOVAL. (a)AAA wind power facility agreement must provide that


the grantee is responsible for removing the grantee’s wind power


facilities from the landowner ’s property and that the grantee


shall, in accordance with any other applicable laws or regulations,


safely:


(1)AAclear, clean, and remove from the property:


(A)AAeach wind turbine generator, including


towers and pad-mount transformers;


(B)AAall liquids, greases, or similar substances


contained in a wind turbine generator;


(C)AAeach substation; and


(D)AAall liquids, greases, or similar substances


contained in a substation;


(2)AAfor each tower foundation and pad-mount


transformer foundation installed in the ground:


(A)AAclear, clean, and remove the foundation from


the ground to a depth of at least three feet below the surface grade


of the land in which the foundation is installed; and


(B)AAensure that each hole or cavity created in


the ground by the removal is filled with topsoil of the same type or


a similar type as the predominant topsoil found on the property;


(3)AAfor each buried cable, including power,


fiber-optic, and communications cables, installed in the ground:


(A)AAclear, clean, and remove the cable from the


ground to a depth of at least three feet below the surface grade of


the land in which the cable is installed; and


(B)AAensure that each hole or cavity created in


the ground by the removal is filled with topsoil of the same type or


a similar type as the predominant topsoil found on the property; and


(4)AAclear, clean, and remove from the property each


overhead power or communications line installed by the grantee on


the property.


(b)AAThe agreement must provide that, at the request of the


landowner, the grantee shall:


(1)AAclear, clean, and remove each road constructed by


the grantee on the property; and


(2)AAensure that each hole or cavity created in the


2







ground by the removal is filled with topsoil of the same type or a


similar type as the predominant topsoil found on the property.


(c)AAThe agreement must provide that, at the request of the


landowner, if reasonable, the grantee shall:


(1)AAremove from the property all rocks over 12 inches


in diameter excavated during the decommissioning or removal


process;


(2)AAreturn the property to a tillable state using


scarification, V-rip, or disc methods, as appropriate; and


(3)AAensure that:


(A)AAeach hole or cavity created in the ground by


the removal is filled with topsoil of the same type or a similar


type as the predominant topsoil found on the property; and


(B)AAthe surface is returned as near as reasonably


possible to the same condition as before the grantee dug holes or


cavities, including by reseeding pastureland with native grasses


prescribed by an appropriate governmental agency, if any.


(d)AAThe landowner shall make a request under Subsection (b)


or (c) not later than the 180th day after the later of:


(1)AAthe date on which the wind power facility is no


longer capable of generating electricity in commercial quantities;


or


(2)AAthe date the landowner receives written notice of


intent to decommission the wind power facility from the grantee.


Added by Acts 2019, 86th Leg., R.S., Ch. 1293 (H.B. 2845), Sec. 1,


eff. September 1, 2019.


Sec. 301.0004.AAREQUIRED AGREEMENT PROVISIONS ON FINANCIAL


ASSURANCE. (a)AAA wind power facility agreement must provide that


the grantee shall obtain and deliver to the landowner evidence of


financial assurance that conforms to the requirements of this


section to secure the performance of the grantee’s obligation to


remove the grantee ’s wind power facilities located on the


landowner’s property as described by Section 301.0003. Acceptable


forms of financial assurance include a parent company guaranty with


a minimum investment grade credit rating for the parent company


issued by a major domestic credit rating agency, a letter of credit,
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a bond, or another form of financial assurance acceptable to the


landowner.


(b)AAThe amount of the financial assurance must be at least


equal to the estimated amount by which the cost of removing the wind


power facilities from the landowner ’s property and restoring the


property to as near as reasonably possible the condition of the


property as of the date the agreement begins exceeds the salvage


value of the wind power facilities, less any portion of the value of


the wind power facilities pledged to secure outstanding debt.


(c)AAThe agreement must provide that:


(1)AAthe estimated cost of removing the wind power


facilities from the landowner’s property and restoring the property


to as near as reasonably possible the condition of the property as


of the date the agreement begins and the estimated salvage value of


the wind power facilities must be determined by an independent,


third-party professional engineer licensed in this state;


(2)AAthe grantee must deliver to the landowner an


updated estimate, prepared by an independent, third-party


professional engineer licensed in this state, of the cost of


removal and the salvage value at least once every five years for the


remainder of the term of the agreement; and


(3)AAthe grantee is responsible for ensuring that the


amount of the financial assurance remains sufficient to cover the


amount required by Subsection (b), consistent with the estimates


required by this subsection.


(d)AAThe grantee is responsible for the costs of obtaining


financial assurance described by this section and costs of


determining the estimated removal costs and salvage value.


(e)AAThe agreement must provide that the grantee shall


deliver the financial assurance not later than the earlier of:


(1)AAthe date the wind power facility agreement is


terminated; or


(2)AAthe 10th anniversary of the commercial operations


date of the wind power facilities located on the landowner’s leased


property.


(f)AAFor purposes of this section, "commercial operations


date" means the date on which the wind power facilities are approved
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for participation in market operations by a regional transmission


organization and does not include the generation of electrical


energy or other operations conducted before that date for purposes


of maintenance and testing.


(g)AAThe grantee may not cancel financial assurance before


the date the grantee has completed the grantee ’s obligation to


remove the grantee ’s wind power facilities located on the


landowner’s property in the manner provided by this chapter, unless


the grantee provides the landowner with replacement financial


assurance at the time of or before the cancellation.AAIn the event


of a transfer of ownership of the grantee’s wind power facilities,


the financial security provided by the grantee shall remain in


place until the date evidence of financial security meeting the


requirements of this chapter is provided to the landowner.


Added by Acts 2019, 86th Leg., R.S., Ch. 1293 (H.B. 2845), Sec. 1,


eff. September 1, 2019.
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ut.302.pdf


UTILITIES CODE


TITLE 6. PRIVATE POWER AGREEMENTS


CHAPTER 302. SOLAR POWER FACILITY AGREEMENTS


Sec. 302.0001.AADEFINITIONS.AAIn this chapter:


(1)AA"Grantee" means a person, other than an electric


utility, as defined by Section 31.002, who:


(A)AAleases property from a landowner; and


(B)AAoperates a solar power facility on the


property.


(2)AA"Solar energy device" has the meaning assigned by


Section 185.001.


(3)AA"Solar power facility" includes:


(A)AAa solar energy device; and


(B)AAa facility or equipment, other than a


facility or equipment owned by an electric utility, as defined by


Section 31.002, used to support the operation of a solar energy


device, including an underground or aboveground electrical


transmission or communications line, an electric transformer, a


battery storage facility, an energy storage facility,


telecommunications equipment, a road, a meteorological tower, or a


maintenance yard.


(4)AA"Solar power facility agreement" means a lease


agreement between a grantee and a landowner that authorizes the


grantee to operate a solar power facility on the leased property.


Added by Acts 2021, 87th Leg., R.S., Ch. 582 (S.B. 760), Sec. 2,


eff. September 1, 2021.


Sec. 302.0002.AAAPPLICABILITY.AAThis chapter applies only to


a solar power facility that is a generation asset as defined by


Section 39.251.


Added by Acts 2021, 87th Leg., R.S., Ch. 582 (S.B. 760), Sec. 2,


eff. September 1, 2021.


Sec. 302.0003.AAWAIVER VOID; REMEDIES. (a)AAA provision of a


solar power facility agreement that purports to waive a right or


exempt a grantee from a liability or duty established by this
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chapter is void.


(b)AAA person who is harmed by a violation of this chapter is


entitled to appropriate injunctive relief to prevent further


violation of this chapter.


(c)AAThe provisions of this section are not exclusive.AAThe


remedies provided in this section are in addition to any other


procedures or remedies provided by other law.


Added by Acts 2021, 87th Leg., R.S., Ch. 582 (S.B. 760), Sec. 2,


eff. September 1, 2021.


Sec. 302.0004.AAREQUIRED AGREEMENT PROVISIONS ON FACILITY


REMOVAL. (a)AAA solar power facility agreement must provide that


the grantee is responsible for removing the grantee ’s solar power


facilities from the landowner ’s property and that the grantee


shall, in accordance with any other applicable laws or regulations,


safely:


(1)AAclear, clean, and remove from the property each


solar energy device, transformer, and substation;


(2)AAfor each foundation of a solar energy device,


transformer, or substation installed in the ground:


(A)AAclear, clean, and remove the foundation from


the ground to a depth of at least three feet below the surface grade


of the land in which the foundation is installed; and


(B)AAensure that each hole or cavity created in


the ground by the removal is filled with soil of the same type or a


similar type as the predominant soil found on the property;


(3)AAfor each buried cable, including power,


fiber-optic, and communications cables, installed in the ground:


(A)AAclear, clean, and remove the cable from the


ground to a depth of at least three feet below the surface grade of


the land in which the cable is installed; and


(B)AAensure that each hole or cavity created in


the ground by the removal is filled with soil of the same type or a


similar type as the predominant soil found on the property; and


(4)AAclear, clean, and remove from the property each


overhead power or communications line installed by the grantee on


the property.
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(b)AAThe agreement must provide that, at the request of the


landowner, the grantee shall:


(1)AAclear, clean, and remove each road constructed by


the grantee on the property; and


(2)AAensure that each hole or cavity created in the


ground by the removal is filled with soil of the same type or a


similar type as the predominant soil found on the property.


(c)AAThe agreement must provide that, at the request of the


landowner, if reasonable, the grantee shall:


(1)AAremove from the property all rocks over 12 inches


in diameter excavated during the decommissioning or removal


process;


(2)AAreturn the property to a tillable state using


scarification, V-rip, or disc methods, as appropriate; and


(3)AAensure that:


(A)AAeach hole or cavity created in the ground by


the removal is filled with soil of the same type or a similar type as


the predominant soil found on the property; and


(B)AAthe surface is returned as near as reasonably


possible to the same condition as before the grantee dug holes or


cavities, including by reseeding pastureland with native grasses


prescribed by an appropriate governmental agency, if any.


(d)AAThe landowner shall make a request under Subsection (b)


or (c) not later than the 180th day after the later of:


(1)AAthe date on which the solar power facility is no


longer capable of generating electricity in commercial quantities;


or


(2)AAthe date the landowner receives written notice of


intent to decommission the solar power facility from the grantee.


Added by Acts 2021, 87th Leg., R.S., Ch. 582 (S.B. 760), Sec. 2,


eff. September 1, 2021.


Sec. 302.0005.AAREQUIRED AGREEMENT PROVISIONS ON FINANCIAL


ASSURANCE. (a)AAA solar power facility agreement must provide that


the grantee shall obtain and deliver to the landowner evidence of


financial assurance that conforms to the requirements of this


section to secure the performance of the grantee’s obligation to
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remove the grantee’s solar power facilities located on the


landowner’s property as described by Section 302.0004.AAAcceptable


forms of financial assurance include a parent company guaranty with


a minimum investment grade credit rating for the parent company


issued by a major domestic credit rating agency, a letter of credit,


a bond, or another form of financial assurance reasonably


acceptable to the landowner.


(b)AAThe amount of the financial assurance must be at least


equal to the estimated amount by which the cost of removing the


solar power facilities from the landowner’s property and restoring


the property to as near as reasonably possible the condition of the


property as of the date the agreement begins exceeds the salvage


value of the solar power facilities, less any portion of the value


of the solar power facilities pledged to secure outstanding debt.


(c)AAThe agreement must provide that:


(1)AAthe estimated cost of removing the solar power


facilities from the landowner’s property and restoring the property


to as near as reasonably possible the condition of the property as


of the date the agreement begins and the estimated salvage value of


the solar power facilities must be determined by an independent,


third-party professional engineer licensed in this state;


(2)AAthe grantee must deliver to the landowner an


updated estimate, prepared by an independent, third-party


professional engineer licensed in this state, of the cost of


removal and the salvage value:


(A)AAon or before the 10th anniversary of the


commercial operations date of the solar power facilities; and


(B)AAat least once every five years after the


commercial operations date of the solar power facilities for the


remainder of the term of the agreement; and


(3)AAthe grantee is responsible for ensuring that the


amount of the financial assurance remains sufficient to cover the


amount required by Subsection (b), consistent with the estimates


required by this subsection.


(d)AAThe grantee is responsible for the costs of obtaining


financial assurance described by this section and costs of


determining the estimated removal costs and salvage value.
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(e)AAThe agreement must provide that the grantee shall


deliver the financial assurance not later than the earlier of:


(1)AAthe date the solar power facility agreement is


terminated; or


(2)AAthe 20th anniversary of the commercial operations


date of the solar power facilities located on the landowner’s


leased property.


(f)AAFor purposes of this section, "commercial operations


date" means the date on which the solar power facilities are


approved for participation in market operations by a regional


transmission organization and does not include the generation of


electrical energy or other operations conducted before that date


for purposes of maintenance and testing.


(g)AAThe grantee may not cancel financial assurance before


the date the grantee has completed the grantee ’s obligation to


remove the grantee’s solar power facilities located on the


landowner’s property in the manner provided by this chapter, unless


the grantee provides the landowner with replacement financial


assurance at the time of or before the cancellation.AAIn the event


of a transfer of ownership of the grantee’s solar power facilities,


the financial security provided by the grantee shall remain in


place until the date evidence of financial security meeting the


requirements of this chapter is provided to the landowner.


Added by Acts 2021, 87th Leg., R.S., Ch. 582 (S.B. 760), Sec. 2,


eff. September 1, 2021.
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ut.31.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 31. GENERAL PROVISIONS


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A31.001.AALEGISLATIVE FINDINGS; PURPOSE OF SUBTITLE.


(a) This subtitle is enacted to protect the public interest


inherent in the rates and services of electric utilities. The


purpose of this subtitle is to establish a comprehensive and


adequate regulatory system for electric utilities to assure rates,


operations, and services that are just and reasonable to the


consumers and to the electric utilities.


(b)AAElectric utilities are by definition monopolies in many


of the services provided and areas they serve. As a result, the


normal forces of competition that regulate prices in a free


enterprise society do not always operate. Public agencies regulate


electric utility rates, operations, and services, except as


otherwise provided by this subtitle.


(c)AAThe wholesale electric industry, through federal


legislative, judicial, and administrative actions, is becoming a


more competitive industry that does not lend itself to traditional


electric utility regulatory rules, policies, and principles. As a


result, the public interest requires that rules, policies, and


principles be formulated and applied to protect the public interest


in a more competitive marketplace. The development of a


competitive wholesale electric market that allows for increased


participation by electric utilities and certain nonutilities is in


the public interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A31.002.AADEFINITIONS. In this subtitle:


(1)AA"Affiliated power generation company" means a


power generation company that is affiliated with or the successor


in interest of an electric utility certificated to serve an area.


(2)AA"Affiliated retail electric provider" means a
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retail electric provider that is affiliated with or the successor


in interest of an electric utility certificated to serve an area.


(3)AA"Aggregation" includes the following:


(A)AAthe purchase of electricity from a retail


electric provider, a municipally owned utility, or an electric


cooperative by an electricity customer for its own use in multiple


locations, provided that an electricity customer may not avoid any


nonbypassable charges or fees as a result of aggregating its load;


or


(B)AAthe purchase of electricity by an electricity


customer as part of a voluntary association of electricity


customers, provided that an electricity customer may not avoid any


nonbypassable charges or fees as a result of aggregating its load.


(4)AA"Customer choice" means the freedom of a retail


customer to purchase electric services, either individually or


through voluntary aggregation with other retail customers, from the


provider or providers of the customer’s choice and to choose among


various fuel types, energy efficiency programs, and renewable power


suppliers.


(4-a)AA"Distributed natural gas generation facility"


means a facility installed on the customer’s side of the meter that


uses natural gas to generate not more than 2,000 kilowatts of


electricity.


(4-b)AA"Electric generation equipment lessor or


operator" means a person who rents to or operates for compensation


on behalf of a third party electric generation equipment that:


(A)AAis used on a site of the third party until the


third party is able to obtain sufficient electricity service;


(B)AAproduces electricity on site to be consumed


by the third party and not resold; and


(C)AAdoes not interconnect with the electric


transmission or distribution system.


(5)AA"Electric Reliability Council of Texas" or "ERCOT"


means the area in Texas served by electric utilities, municipally


owned utilities, and electric cooperatives that is not


synchronously interconnected with electric utilities outside the


state.
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(6)AA"Electric utility" means a person or river


authority that owns or operates for compensation in this state


equipment or facilities to produce, generate, transmit,


distribute, sell, or furnish electricity in this state. The term


includes a lessee, trustee, or receiver of an electric utility and a


recreational vehicle park owner who does not comply with Subchapter


C, Chapter 184, with regard to the metered sale of electricity at


the recreational vehicle park. The term does not include:


(A)AAa municipal corporation;


(B)AAa qualifying facility;


(C)AAa power generation company;


(D)AAan exempt wholesale generator;


(E)AAa power marketer;


(F)AAa corporation described by Section 32.053 to


the extent the corporation sells electricity exclusively at


wholesale and not to the ultimate consumer;


(G)AAan electric cooperative;


(H)AAa retail electric provider;


(I)AAthis state or an agency of this state; or


(J)AAa person not otherwise an electric utility


who:


(i)AAfurnishes an electric service or


commodity only to itself, its employees, or its tenants as an


incident of employment or tenancy, if that service or commodity is


not resold to or used by others;


(ii)AAowns or operates in this state


equipment or facilities to produce, generate, transmit,


distribute, sell, or furnish electric energy to an electric


utility, if the equipment or facilities are used primarily to


produce and generate electric energy for consumption by that


person;


(iii)AAowns or operates in this state a


recreational vehicle park that provides metered electric service in


accordance with Subchapter C, Chapter 184;


(iv)AAowns or operates equipment used solely


to provide electricity charging service for consumption by an


alternatively fueled vehicle, as defined by Section 502.004,
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Transportation Code; or


(v)AAis an electric generation equipment


lessor or operator.


(7)AA"Exempt wholesale generator" means a person who is


engaged directly or indirectly through one or more affiliates


exclusively in the business of owning or operating all or part of a


facility for generating electric energy and selling electric energy


at wholesale and who:


(A)AAdoes not own a facility for the transmission


of electricity, other than an essential interconnecting


transmission facility necessary to effect a sale of electric energy


at wholesale; and


(B)AAhas:


(i)AAapplied to the Federal Energy


Regulatory Commission for a determination under 15 U.S.C. Section


79z-5a; or


(ii)AAregistered as an exempt wholesale


generator as required by Section 35.032.


(8)AA"Freeze period" means the period beginning on


January 1, 1999, and ending on December 31, 2001.


(9)AA"Independent system operator" means an entity


supervising the collective transmission facilities of a power


region that is charged with nondiscriminatory coordination of


market transactions, systemwide transmission planning, and network


reliability.


(10)AA"Power generation company" means a person,


including a person who owns or operates a distributed natural gas


generation facility, that:


(A)AAgenerates electricity that is intended to be


sold at wholesale, including the owner or operator of electric


energy storage equipment or facilities to which Subchapter E,


Chapter 35, applies;


(B)AAdoes not own a transmission or distribution


facility in this state other than an essential interconnecting


facility, a facility not dedicated to public use, or a facility


otherwise excluded from the definition of "electric utility" under


this section; and
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(C)AAdoes not have a certificated service area,


although its affiliated electric utility or transmission and


distribution utility may have a certificated service area.


(11)AA"Power marketer" means a person who:


(A)AAbecomes an owner of electric energy in this


state for the purpose of selling the electric energy at wholesale;


(B)AAdoes not own generation, transmission, or


distribution facilities in this state;


(C)AAdoes not have a certificated service area;


and


(D)AAhas:


(i)AAbeen granted authority by the Federal


Energy Regulatory Commission to sell electric energy at


market-based rates; or


(ii)AAregistered as a power marketer under


Section 35.032.


(12)AA"Power region" means a contiguous geographical


area which is a distinct region of the North American Electric


Reliability Council.


(13)AA"Qualifying cogenerator" and "qualifying small


power producer" have the meanings assigned those terms by 16 U.S.C.


Sections 796(18)(C) and 796(17)(D). A qualifying cogenerator that


provides electricity to a purchaser of the cogenerator’s thermal


output is not for that reason considered to be a retail electric


provider or a power generation company.


(14)AA"Qualifying facility" means a qualifying


cogenerator or qualifying small power producer.


(15)AA"Rate" includes a compensation, tariff, charge,


fare, toll, rental, or classification that is directly or


indirectly demanded, observed, charged, or collected by an electric


utility for a service, product, or commodity described in the


definition of electric utility in this section and a rule,


practice, or contract affecting the compensation, tariff, charge,


fare, toll, rental, or classification that must be approved by a


regulatory authority.


(16)AA"Retail customer" means the separately metered


end-use customer who purchases and ultimately consumes
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electricity.


(17)AA"Retail electric provider" means a person that


sells electric energy to retail customers in this state.AAA retail


electric provider may not own or operate generation assets but may


aggregate distributed energy resources under Section 39.3515.AAThe


term does not include a person not otherwise a retail electric


provider who owns or operates equipment used solely to provide


electricity charging service for consumption by an alternatively


fueled vehicle, as defined by Section 502.004, Transportation Code.


(18)AA"Separately metered" means metered by an


individual meter that is used to measure electric energy


consumption by a retail customer and for which the customer is


directly billed by a utility, retail electric provider, electric


cooperative, or municipally owned utility.


(19)AA"Transmission and distribution utility" means a


person or river authority that owns or operates for compensation in


this state equipment or facilities to transmit or distribute


electricity, except for facilities necessary to interconnect a


generation facility with the transmission or distribution network,


a facility not dedicated to public use, or a facility otherwise


excluded from the definition of "electric utility" under this


section, in a qualifying power region certified under Section


39.152, but does not include a municipally owned utility or an


electric cooperative.


(20)AA"Transmission service" includes construction or


enlargement of facilities, transmission over distribution


facilities, control area services, scheduling resources,


regulation services, reactive power support, voltage control,


provision of operating reserves, and any other associated


electrical service the commission determines appropriate, except


that, on and after the implementation of customer choice, control


area services, scheduling resources, regulation services,


provision of operating reserves, and reactive power support,


voltage control, and other services provided by generation


resources are not "transmission service."


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 11, eff. Sept. 1, 1999.
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Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 890 (S.B. 365), Sec. 1, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 1069 (S.B. 943), Sec. 1, eff.


September 1, 2011.


Acts 2013, 83rd Leg., R.S., Ch. 979 (H.B. 2049), Sec. 1, eff.


September 1, 2013.


Acts 2021, 87th Leg., R.S., Ch. 255 (H.B. 1572), Sec. 1, eff.


September 1, 2021.


Acts 2021, 87th Leg., R.S., Ch. 389 (S.B. 1202), Sec. 1, eff.


September 1, 2021.


Acts 2023, 88th Leg., R.S., Ch. 768 (H.B. 4595), Sec. 22.001,


eff. September 1, 2023.


Acts 2023, 88th Leg., R.S., Ch. 945 (S.B. 1699), Sec. 1, eff.


September 1, 2023.


Sec. 31.0021.AACHARGING SERVICE.AAThe commission by rule may


exempt from the definition of "electric utility" or "retail


electric provider" under Section 31.002 a provider who owns or


operates equipment used solely to provide electricity charging


service for a mode of transportation.


Added by Acts 2021, 87th Leg., R.S., Ch. 389 (S.B. 1202), Sec. 2,


eff. September 1, 2021.


Sec.A31.004.AAENERGY-EFFICIENT SCHOOL FACILITIES. (a) The


commission may serve as a resource center to assist school


districts in developing energy-efficient facilities.


(b)AAAs a resource center under this section, the commission


may:


(1)AApresent programs to school districts relating to


managing energy, training school-plant operators, and designing


energy-efficient buildings;


(2)AAprovide school districts with technical


assistance in managing energy;


(3)AAcollect and distribute information relating to


energy management in school facilities; and


(4)AAoffer energy resource workshops to educators and
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make available to educators a film library on energy-related


matters and energy education lesson packages.


(c)AAThe commission shall provide information to school


districts regarding how a school district may finance the


installation of solar electric generation panels for school


district buildings.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 18, eff.


September 1, 2007.


Sec. 31.005.AACUSTOMER-OPTION PROGRAMS. (a) This section


applies to:


(1)AAa municipally owned electric utility;


(2)AAan electric cooperative;


(3)AAan electric utility;


(4)AAa power marketer;


(5)AAa retail electric provider; and


(6)AAa transmission and distribution utility.


(b)AAAn entity to which this section applies shall consider


establishing customer-option programs that encourage the reduction


of air contaminant emissions, such as:


(1)AAan appliance retirement and recycling program;


(2)AAa solar water heating market transformation


program;


(3)AAan air conditioning tune-up program;


(4)AAa program that allows the use of on-site energy


storage as an eligible efficiency measure in existing programs;


(5)AAa program that encourages the deployment of


advanced electricity meters;


(6)AAa program that encourages the installation of cool


roofing materials;


(7)AAa program that establishes lighting limits;


(8)AAa distributed energy generation technology


program; and


(9)AAa program that encourages the use of


high-efficiency building distribution transformers and variable
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air volume fan controls.


Added by Acts 2005, 79th Leg., Ch. 1095 (H.B. 2129), Sec. 6, eff.


September 1, 2005.


SUBCHAPTER B. CYBERSECURITY


Sec. 31.051.AADEFINITION.AAIn this subchapter, "utility"


means:


(1)AAan electric cooperative;


(2)AAan electric utility;


(3)AAa municipally owned electric utility; or


(4)AAa transmission and distribution utility.


Added by Acts 2019, 86th Leg., R.S., Ch. 509 (S.B. 64), Sec. 22,


eff. September 1, 2019.


Sec. 31.052.AACYBERSECURITY COORDINATION PROGRAM FOR


UTILITIES. (a)AAThe commission shall establish a program to


monitor cybersecurity efforts among utilities in this state.AAThe


program shall:


(1)AAprovide guidance on best practices in


cybersecurity and facilitate the sharing of cybersecurity


information between utilities; and


(2)AAprovide guidance on best practices for


cybersecurity controls for supply chain risk management of


cybersecurity systems used by utilities, which may include, as


applicable, best practices related to:


(A)AAsoftware integrity and authenticity;


(B)AAvendor risk management and procurement


controls, including notification by vendors of incidents related to


the vendor’s products and services; and


(C)AAvendor remote access.


(b)AAThe commission may collaborate with the state


cybersecurity coordinator and the cybersecurity council


established under Chapter 2054, Government Code, in implementing


the program.


Added by Acts 2019, 86th Leg., R.S., Ch. 509 (S.B. 64), Sec. 22,


eff. September 1, 2019.
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UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 32. JURISDICTION AND POWERS OF COMMISSION AND OTHER


REGULATORY AUTHORITIES


SUBCHAPTER A. COMMISSION JURISDICTION


Sec.A32.001.AACOMMISSION JURISDICTION. (a) Except as


provided by Section 32.002, the commission has exclusive original


jurisdiction over the rates, operations, and services of an


electric utility in:


(1)AAareas outside a municipality; and


(2)AAareas inside a municipality that surrenders its


jurisdiction to the commission under Section 33.002.


(b)AAThe commission has exclusive appellate jurisdiction to


review an order or ordinance of a municipality exercising exclusive


original jurisdiction under this subtitle.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A32.0015.AAREGULATION OF SUCCESSOR ELECTRIC UTILITY OR


ELECTRIC COOPERATIVE. If an electric utility purchases, acquires,


merges, or consolidates with or acquires 50 percent or more of the


stock of an electric utility or electric cooperative, the


commission shall regulate the successor electric utility or


electric cooperative in the same manner that the commission would


regulate the entity that was subject to the stricter regulation


before the purchase, acquisition, merger, or consolidation.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 12, eff. Sept. 1, 1999.


Sec.A32.002.AALIMITATION ON COMMISSION JURISDICTION. Except


as otherwise provided by this title, this subtitle does not


authorize the commission to:


(1)AAregulate or supervise a rate or service of a


municipally owned utility; or


(2)AAaffect the jurisdiction, power, or duty of a


municipality exercising exclusive original jurisdiction in that
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municipality’s regulation and supervision of an electric utility in


the municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A32.003.AAEXEMPT AREA JURISDICTION. Notwithstanding an


election under Subchapter A, Chapter 33, by a municipality on the


issue of surrendering its jurisdiction, the commission may:


(1)AAconsider an electric utility’s revenues and return


on investment in an area exempt from commission regulation in


establishing rates and charges in an area that is not exempt from


commission regulation; and


(2)AAexercise necessary powers to give effect to an


order under this title for the benefit of an area that is not exempt


from commission regulation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A32.004.AAASSISTANCE TO MUNICIPALITY. On request of a


municipality, the commission may advise and assist the municipality


with respect to a question or proceeding arising under this title.


Assistance provided by the commission may include aid to a


municipality on a matter pending before the commission, a court, or


the municipality’s governing body, such as making a staff member


available as a witness or otherwise providing evidence to the


municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. EXEMPTIONS FROM COMMISSION JURISDICTION


Sec.A32.051.AAEXEMPTION OF RIVER AUTHORITY FROM WHOLESALE


RATE REGULATION. Notwithstanding any other provision of this


title, the commission may not directly or indirectly regulate


revenue requirements, rates, fuel costs, fuel charges, or fuel


acquisitions that are related to the generation and sale of


electricity at wholesale, and not to ultimate consumers, by a river


authority operating a steam generating plant on or before January


1, 1999.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended
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by Acts 1999, 76th Leg., ch. 405, Sec. 13, eff. Sept. 1, 1999.


Sec.A32.052.AAABILITY OF CERTAIN RIVER AUTHORITIES TO


CONSTRUCT IMPROVEMENTS. A river authority operating a steam


generating plant on or before January 1, 1999, may acquire,


finance, construct, rebuild, repower, and use new or existing power


plants, equipment, transmission lines, or other assets to sell


electricity exclusively at wholesale to:


(1)AAa purchaser in San Saba, Llano, Burnet, Travis,


Bastrop, Blanco, Colorado, or Fayette County; or


(2)AAa purchaser in an area served by the river


authority on January 1, 1975.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 13, eff. Sept. 1, 1999.


Sec.A32.053.AAABILITY OF CERTAIN RIVER AUTHORITY AFFILIATES


TO CONSTRUCT IMPROVEMENTS. (a) This section applies only to a


corporation that:


(1)AAsells electricity exclusively at wholesale, and


not to ultimate consumers;


(2)AAis authorized by Chapter 152, Water Code; and


(3)AAacts on behalf of a river authority.


(b)AANotwithstanding a river authority’s enabling


legislation or Chapter 152, Water Code, a corporation may:


(1)AAacquire, finance, construct, rebuild, repower,


operate, or sell a facility directly related to the generation of


electricity;


(2)AAsell, at wholesale only, the output of the


facility to a purchaser, other than an ultimate consumer, at any


location in this state; and


(3)AApurchase and sell electricity, at wholesale only,


to a purchaser, other than an ultimate consumer, at any location in


this state.


(c)AAThis subchapter does not prevent a corporation from


purchasing transmission and related services from a river


authority.


(d)AAExcept as provided by this section, the development,
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financing, ownership, and operation of a facility by a corporation


is subject to all other applicable laws.


(e)AAThe property, gross receipts, and income of a


corporation acting on behalf of a river authority under this


section are subject to, and the corporation shall pay, taxes and


assessments of the federal government, this state, a political


subdivision of this state, or a taxing district of this state on the


same basis as an exempt wholesale generator.


(f)AAThe proceeds from the sale of bonds or other obligations


the interest on which is exempt from taxation and that are issued by


a corporation or river authority subject to this section, other


than a bond or obligation available to an investor-owned utility or


exempt wholesale generator, may not be used by the corporation to


finance the construction or acquisition of or the rebuilding or


repowering of a facility for the generation of electricity by the


corporation.


(g)AANotwithstanding any other law, the board of directors of


a river authority may sell, lease, loan, or otherwise transfer


some, all, or substantially all of the electric generation property


of the river authority to a nonprofit corporation authorized under


this section or Chapter 152, Water Code. The property transfer


shall be made under terms and conditions approved by the board of


directors of the river authority.


(h)AASubsections (a)-(f) do not apply to a corporation


created under Chapter 152, Water Code, to serve an area described in


Section 32.052.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 14, eff. Sept. 1, 1999; Acts


2001, 77th Leg., ch. 1420, Sec. 8.400, eff. Sept. 1, 2001.


Sec.A32.054.AARESTRICTIONS ON AUTHORITY OF CORPORATIONS OR


RIVER AUTHORITY. (a) This subchapter does not authorize a river


authority to acquire, install, construct, make additions to, or


operate steam generating plants having an aggregate capacity


greater than 5,000 megawatts to serve a purchaser in the area served


by the river authority on January 1, 1975.


(b)AAA river authority or a corporation acting on behalf of a
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river authority under this subchapter may provide retail service


only to a retail customer served by the river authority or


corporation on September 1, 1995.


(c)AAExcept as provided by this subchapter, this subchapter


does not limit a power granted a river authority in its enabling


legislation or other applicable law.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. REQUIRED REPORTS AND FILINGS


Sec.A32.101.AATARIFF FILINGS. (a) An electric utility shall


file with each regulatory authority a tariff showing each rate that


is:


(1)AAsubject to the regulatory authority’s original or


appellate jurisdiction; and


(2)AAin effect for a utility service, product, or


commodity offered by the utility.


(b)AAThe electric utility shall file as a part of the tariff


required under Subsection (a) each rule that relates to or affects:


(1)AAa rate of the utility; or


(2)AAa utility service, product, or commodity furnished


by the electric utility.


(c)AAThe commission shall consider customer names and


addresses, prices, individual customer contracts, and expected


load and usage data as highly sensitive trade secrets. That


information is not subject to disclosure under Chapter 552,


Government Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A32.102.AADEPRECIATION ACCOUNT. The commission shall


require each electric or municipally owned utility to carry a


proper and adequate depreciation account in accordance with:


(1)AAthe rates and methods prescribed by the commission


under Section 36.056; and


(2)AAany other rule the commission adopts.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A32.103.AAACCOUNTS OF PROFITS AND LOSSES. An electric or


municipally owned utility shall keep separate accounts showing


profits or losses from the sale or lease of merchandise, including


an appliance, a fixture, or equipment.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A32.104.AAREPORT OF CERTAIN EXPENSES. A regulatory


authority may require an electric utility to annually report the


utility’s expenditures for:


(1)AAbusiness gifts and entertainment; and


(2)AAadvertising or public relations, including


expenditures for institutional and consumption-inducing purposes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 33. JURISDICTION AND POWERS OF MUNICIPALITY


SUBCHAPTER A. GENERAL PROVISIONS


Sec. 33.001.AAMUNICIPAL JURISDICTION. (a) To provide fair,


just, and reasonable rates and adequate and efficient services, the


governing body of a municipality has exclusive original


jurisdiction over the rates, operations, and services of an


electric utility in areas in the municipality, subject to the


limitations imposed by this title.


(b)AARepealed by Acts 2021, 87th Leg., R.S., Ch. 727 (H.B.


3853), Sec. 2, eff. June 15, 2021.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 1, eff.


September 7, 2005.


Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 2, eff.


June 15, 2021.


Sec.A33.002.AASURRENDER OF MUNICIPAL JURISDICTION TO


COMMISSION. (a) A municipality shall regulate all local utility


service in the municipality until the commission assumes


jurisdiction over a local utility under this subtitle.


(b)AAA municipality may elect to have the commission exercise


exclusive original jurisdiction over electric utility rates,


operations, and services in the municipality by ordinance or by


submitting the question of the surrender of its jurisdiction to the


voters at a municipal election.


(c)AAThe governing body of a municipality shall submit at a


municipal election the question of surrendering its jurisdiction to


the commission if the governing body receives a petition signed by a


number of qualified voters of the municipality equal to at least the


lesser of 20,000 or 10 percent of the number of voters voting in the


last preceding general election in the municipality.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.003.AAREINSTATEMENT OF MUNICIPAL JURISDICTION. (a)


A municipality that surrenders its jurisdiction to the commission


may at any time reinstate its jurisdiction by a vote of the


electorate.


(b)AAA municipality that reinstates its jurisdiction under


Subsection (a) may not surrender that jurisdiction before the fifth


anniversary of the date of the election in which the municipality


elected to reinstate its jurisdiction.


(c)AAA municipality may not, by a vote of the electorate,


reinstate the jurisdiction of the governing body during the time a


case involving the municipality is pending before the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.004.AAAREA EXEMPT FROM COMMISSION REGULATION. (a)


If a municipality does not surrender its jurisdiction, local


utility service in the municipality is exempt from regulation by


the commission under this subtitle to the extent that this subtitle


applies to local service.


(b)AAThe municipality may exercise in the exempt area the


same regulatory powers under the same standards and rules as the


commission or under other consistent standards and rules.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.005.AAEXEMPT AREA REPORTING. (a) An electric


utility serving an area exempt from commission regulation is


subject to the reporting requirements of this title.


(b)AAA report must be filed with:


(1)AAthe governing body of the municipality; and


(2)AAthe commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.006.AACOMMISSION POWERS IN NONEXEMPT AREAS. This


subchapter does not limit the duty and power of the commission to


regulate the service and rates of a municipally regulated electric


utility for service provided to another area in this state.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.007.AAALLOWABLE CHARGES. A municipality that


performs a regulatory function under this title may make each


charge that is authorized by:


(1)AAthis title; or


(2)AAthe applicable franchise agreement.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.008.AAFRANCHISE CHARGES. (a) Following the end of


the freeze period for a municipality that has been served by an


electric utility, and following the date a municipally owned


utility or an electric cooperative has implemented customer choice


for a municipality that has been served by that municipally owned


utility or electric cooperative, a municipality may impose on an


electric utility, transmission and distribution utility,


municipally owned utility, or electric cooperative, as


appropriate, that provides distribution service within the


municipality a reasonable charge as specified in Subsection (b) for


the use of a municipal street, alley, or public way to deliver


electricity to a retail customer. A municipality may not impose a


charge on:


(1)AAan electric utility, or transmission and


distribution utility, municipally owned utility, or electric


cooperative for electric service provided outside the


municipality;


(2)AAa qualifying facility;


(3)AAan exempt wholesale generator;


(4)AAa power marketer;


(5)AAa retail electric provider;


(6)AAa power generation company;


(7)AAa person that generates electricity on and after


January 1, 2002; or


(8)AAan aggregator, as that term is defined by Section


39.353.


(b)AAIf a municipality collected a charge or fee for a


franchise to use a municipal street, alley, or public way from an
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electric utility, a municipally owned utility, or an electric


cooperative before the end of the freeze period, the municipality,


after the end of the freeze period or after implementation of


customer choice by the municipally owned utility or electric


cooperative, as appropriate, is entitled to collect from each


electric utility, transmission and distribution utility,


municipally owned utility, or electric cooperative that uses the


municipality’s streets, alleys, or public ways to provide


distribution service a charge based on each kilowatt hour of


electricity delivered by the utility to each retail customer whose


consuming facility’s point of delivery is located within the


municipality’s boundaries. The charge imposed shall be equal to


the total electric franchise fee revenue due the municipality from


electric utilities, municipally owned utilities, or electric


cooperatives, as appropriate, for calendar year 1998 divided by the


total kilowatt hours delivered during 1998 by the applicable


electric utility, municipally owned utility, or electric


cooperative to retail customers whose consuming facilities ’ points


of delivery were located within the municipality’s boundaries. The


compensation a municipality may collect from each electric utility,


transmission and distribution utility, municipally owned utility,


or electric cooperative providing distribution service shall be


equal to the charge per kilowatt hour determined for 1998


multiplied times the number of kilowatt hours delivered within the


municipality’s boundaries.


(c)AAThe municipal franchise charges authorized by this


section shall be considered a reasonable and necessary operating


expense of each electric utility, transmission and distribution


utility, municipally owned utility, or electric cooperative that is


subject to a charge under this section. The charge shall be


included in the nonbypassable delivery charges that a customer’s


retail electric provider must pay under Section 39.107 to the


utility serving the customer.


(d)AAThe municipal franchise charges authorized by this


section are in lieu of any franchise charges or fees payable under a


franchise agreement in effect before the expiration of the freeze


period or, as appropriate, before the implementation of customer
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choice by a municipally owned utility or electric cooperative.


Except as otherwise provided by this section, this section does not


affect a provision of a franchise agreement in effect before the end


of the freeze period or, as appropriate, before the implementation


of customer choice by a municipally owned utility or electric


cooperative.


(e)AAA municipality may conduct an audit or other inquiry or


may pursue any cause of action in relation to an electric utility’s,


transmission and distribution utility’s, municipally owned


utility’s, or electric cooperative’s payment of charges authorized


by this section only if such audit, inquiry, or pursuit of a cause


of action concerns a payment made less than two years before


commencement of such audit, inquiry, or pursuit of a cause of


action; provided, however, that this subsection does not apply to


an audit, inquiry, or cause of action commenced before September 1,


1999. An electric utility, transmission and distribution utility,


municipally owned utility, or electric cooperative shall, on


request of the municipality in connection with a municipal audit,


identify the service provider and the type of service delivered for


any service in addition to electricity delivered directly to retail


customers through the utility’s electricity-conducting facilities


that are located in the municipality’s streets, alleys, or public


ways and for which the utility receives compensation.


(f)AANotwithstanding any other provision of this section, on


the expiration of a franchise agreement existing on September 1,


1999, an electric utility, transmission and distribution utility,


municipally owned utility, or electric cooperative and a


municipality may mutually agree to a different level of


compensation or to a different method for determining the amount


the municipality may charge for the use of a municipal street,


alley, or public way in connection with the delivery of electricity


at retail within the municipality.


(g)AAAfter the end of the freeze period or after


implementation of customer choice by the municipally owned utility


or electric cooperative, as appropriate, a newly incorporated


municipality or a municipality that has not previously collected


compensation for the delivery of electricity at retail within the
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municipality may adopt and collect compensation based on the same


rate per kilowatt hour that is collected by any other municipality


in the same county that is served by the same electric utility,


transmission and distribution utility, municipally owned utility,


or electric cooperative.


(h)AAIn this section, "distribution service" means the


delivery of electricity to all retail customers.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 15, eff. Sept. 1, 1999.


SUBCHAPTER B. RATE DETERMINATION


Sec.A33.021.AARATE DETERMINATION. (a) A municipality


regulating an electric utility under this subtitle shall require


the utility to submit information as necessary to make a reasonable


determination of rate base, expenses, investment, and rate of


return in the municipality.


(b)AAA municipality shall make a determination under


Subsection (a) using the procedures and requirements prescribed by


this title.


(c)AAA municipality shall retain personnel necessary to make


the determination of reasonable rates.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 33.0211.AARATES AND FEES CHARGED BY CERTAIN MUNICIPALLY


OWNED UTILITIES. (a)AAThis section applies only to a municipally


owned utility that is located in a municipality that is considered


to be a defunding municipality under Chapter 109, Local Government


Code.


(b)AAThe governing body of a municipally owned utility may


not charge a customer:


(1)AAat a rate higher than the rate the customer was


charged or would have been charged on January 1 of the year that the


municipality was determined to be a defunding municipality;


(2)AAany customer fees in amounts higher than the


customer fees the customer was charged or would have been charged on


January 1 of the year that the municipality was determined to be a


defunding municipality; or
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(3)AAany types of customer fees that the customer was


not charged or would not have been charged on January 1 of the year


that the municipality was determined to be a defunding


municipality.


(c)AAIf a municipally owned utility has not transferred funds


to the defunding municipality described by Subsection (a) in the


immediately preceding 12 months, the municipally owned utility may


increase its rates to account for:


(1)AApass-through charges imposed by a state regulatory


body or the independent organization certified under Section


39.151;


(2)AAfuel, hedging, or wholesale power cost increases;


or


(3)AAfulfillment of debt obligations or compliance with


Chapter 1502, Government Code.


(d)AAA municipally owned utility that increases rates under


Subsection (c) may not transfer funds to the defunding municipality


described by Subsection (a) until the date the criminal justice


division of the governor’s office issues a written determination in


accordance with Section 109.005, Local Government Code, finding


that the municipality described by Subsection (a) has reversed the


reduction described by Section 109.003(1), Local Government Code.


Added by Acts 2021, 87th Leg., R.S., Ch. 199 (H.B. 1900), Sec. 5.01,


eff. September 1, 2021.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 768 (H.B. 4595), Sec. 22.002,


eff. September 1, 2023.


Sec.A33.022.AACONSIDERATION OF REVENUES AND RETURN FROM


NONEXEMPT AREA. In establishing rates and charges in an area exempt


from commission regulation, the governing body may consider an


electric utility’s revenues and return on investment in an area


that is not exempt from commission regulation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.023.AARATEMAKING PROCEEDINGS. (a) The governing


body of a municipality participating in or conducting a ratemaking
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proceeding may engage rate consultants, accountants, auditors,


attorneys, and engineers to:


(1)AAconduct investigations, present evidence, and


advise and represent the governing body; and


(2)AAassist the governing body with litigation in an


electric utility ratemaking proceeding before the governing body, a


regulatory authority, or a court.


(b)AAThe electric utility in the ratemaking proceeding shall


reimburse the governing body of the municipality for the reasonable


cost of the services of a person engaged under Subsection (a) to the


extent the applicable regulatory authority determines is


reasonable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.024.AASTATEMENT OF INTENT. (a) Not later than the


31st day before the date an electric utility files a statement of


intent under Section 36.102, the electric utility shall provide


notice of intent to file the statement to each municipality having


original jurisdiction.


(b)AANot later than the 30th day after the date a


municipality receives notice under Subsection (a), the


municipality may request that the electric utility file with the


municipality a statement of intent in accordance with Section


36.102.


(c)AAIf requested by a municipality under Subsection (b), the


electric utility shall file the statement of intent with the


municipality at the same time the statement is filed with the


commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.025.AAMUNICIPAL STANDING. (a) A municipality has


standing in each case before the commission that relates to an


electric utility providing service in the municipality.


(b)AAA municipality’s standing is subject to the right of the


commission to:


(1)AAdetermine standing in a case involving a retail


service area dispute that involves two or more electric utilities;
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and


(2)AAconsolidate municipalities on an issue of common


interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.026.AAJUDICIAL REVIEW. A municipality is entitled


to judicial review of a commission order relating to an electric


utility providing services in the municipality as provided by


Section 15.001.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. APPEAL OF MUNICIPAL ORDER


Sec.A33.051.AAAPPEAL BY PARTY. A party to a rate proceeding


before a municipality’s governing body may appeal the governing


body’s decision to the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.052.AAAPPEAL BY RESIDENTS. The residents of a


municipality may appeal to the commission the decision of the


municipality’s governing body in a rate proceeding by filing with


the commission a petition for review signed by a number of qualified


voters of the municipality equal to at least the lesser of 20,000 or


10 percent of the qualified voters of the municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.053.AAFILING OF APPEAL. (a) An appeal under this


subchapter is initiated by filing a petition for review with the


commission and serving a copy of the petition on each party to the


original rate proceeding.


(b)AAThe appeal must be initiated not later than the 30th day


after the date of the final decision by the governing body of the


municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.054.AAHEARING AND ORDER. (a) An appeal under this


subchapter, Subchapter D, or Subchapter E is de novo and based on
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the test year presented to the municipality.


(b)AAThe commission shall enter a final order establishing


the rates the commission determines the municipality should have


set in the ordinance to which the appeal applies.


(c)AAIn a proceeding involving the rates of a municipally


owned utility, the commission must enter a final order on or before


the 185th day after the date the appeal is perfected or the utility


files a rate application as prescribed by Section 33.104.


(d)AAIn a proceeding in which a rate change is concurrently


sought from the commission under the commission’s original


jurisdiction, the commission must enter a final order on or before


the later of the 120th day after the date the appeal is perfected or


the date final action must be taken in the proceeding filed with the


commission.


(e)AAIn a proceeding not governed by Subsection (c) or (d),


the commission must enter a final order on or before the 185th day


after the date the appeal is perfected.


(f)AAIf the commission fails to enter a final order before


the expiration of the applicable period prescribed by Subsections


(c)-(e), the rates proposed by the utility are considered to be


approved by the commission and take effect on the expiration of that


period.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.055.AAAPPLICABILITY OF RATES. (a) Temporary or


permanent rates set by the commission are prospective and observed


from the date of the applicable commission order, except an interim


rate order necessary to effect uniform system-wide rates or to


provide an electric utility the opportunity to avoid confiscation


during the period beginning on the date a petition for review is


filed with the commission and ending on the date of a final order


establishing rates.


(b)AAThe commission shall order interim rates on a prima


facie showing by the electric utility that it has experienced


confiscation during that period. The electric utility shall refund


or credit against future bills:


(1)AAmoney collected under the interim rates in excess
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of the rate finally ordered; and


(2)AAinterest on that money, at the current rate as


determined by the commission.


(c)AAIn this section, "confiscation" includes negative cash


flow experienced by an electric utility at any time a rate case


proceeding is pending.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. PROVISIONS APPLICABLE TO APPEAL BY RATEPAYERS OUTSIDE


MUNICIPALITY


Sec.A33.101.AAAPPEAL BY RATEPAYERS OUTSIDE MUNICIPALITY.


(a) The ratepayers of a municipally owned utility who are outside


the municipality may appeal to the commission an action of the


governing body of the municipality affecting the municipally owned


utility’s rates by filing with the commission a petition for review


signed by a number of ratepayers served by the utility outside the


municipality equal to at least the lesser of 10,000 or five percent


of those ratepayers.


(b)AAA petition for review is properly signed if signed by a


person or the spouse of a person in whose name residential utility


service is carried.


(c)AAFor purposes of this section, each person who receives a


separate bill is a ratepayer. A person who receives more than one


bill may not be counted as more than one ratepayer.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.102.AAIDENTIFICATION OF RATEPAYERS OUTSIDE


MUNICIPALITY. (a) A municipality that owns a utility shall:


(1)AAdisclose to any person, on request, the number of


ratepayers who reside outside the municipality; and


(2)AAprovide to any person, on request, a list of the


names and addresses of the ratepayers who reside outside the


municipality.


(b)AAThe municipality may not charge a fee for disclosing the


information under Subsection (a)(1). The municipality may charge a


reasonable fee for providing information under Subsection (a)(2).
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(c)AAThe municipality shall provide information requested


under Subsection (a)(1) by telephone or in writing, as preferred by


the person making the request.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.103.AAFILING OF APPEAL. (a) Not later than the 14th


day after the date a governing body of a municipality makes a final


decision, the municipality shall issue a written report stating the


effect of the decision on each class of ratepayer.


(b)AAAn appeal under this subchapter is initiated by filing a


petition for review with the commission and serving a copy of the


petition on each party to the original rate proceeding.


(c)AAThe appeal must be initiated not later than the 45th day


after the date the municipality issues the written report required


by Subsection (a).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.104.AARATE APPLICATION. Not later than the 90th day


after the date a petition for review is filed that complies with


Section 33.103, the municipality shall file with the commission a


rate application that complies in all material respects with the


rules and forms prescribed by the commission. The commission may,


for good cause shown, extend the period for filing a rate


application.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. RATE DETERMINATION AND APPEAL OF ORDERS OF CERTAIN


MUNICIPAL UTILITIES


Sec.A33.121.AAAPPLICATION OF COMMISSION REVIEW. A


municipally owned utility is subject to this subchapter if the


utility is a utility:


(1)AAwhose rates are appealed under Subchapter D;


(2)AAfor which the commission orders a decrease in


annual nonfuel base revenues that exceeds the greater of


$25,000,000 or 10 percent of the utility’s nonfuel base revenues,


as computed on a total system basis without regard to the utility’s
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municipal boundaries and established in the appealed rate


ordinance; and


(3)AAfor which the commission finds that the rates paid


by the combined residential or other major customer class, other


than a class in which the municipality is the customer of the


municipally owned utility, are removed from cost-of-service levels


to the extent that, under the nonfuel base revenue requirement


adopted by the commission as computed on a total system basis


without regard to the municipality’s boundaries, a change in


nonfuel base rate revenues in excess of 50 percent from adjusted


test year levels would be required to move that class to a relative


rate of return of unity (1.00 or 100 percent) under the


cost-of-service methodology adopted by the commission in an appeal


under Subchapter D.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.122.AAREVIEW OF CERTAIN RATE DECISIONS. (a) Except


as provided by Subsections (b)-(f), for a period of 10 years


beginning on the later of August 28, 1989, or the effective date of


the rate ordinance that is the subject of the commission ’s final


order invoking the application of this section, the commission has


appellate jurisdiction over the rates charged by the municipally


owned utility, both inside and outside the municipality, in the


same manner and subject to the same commission powers and authority


provided by this subtitle for an electric utility.


(b)AAThe commission has jurisdiction to review the cost


allocation and rate design methodologies adopted by the governing


body of a municipally owned utility subject to this section. If the


commission finds that the cost-of-service methodologies result in


rates that are unjust, unreasonable, or unreasonably


discriminatory, or unduly preferential to a customer class, the


commission may order the implementation of ratesetting


methodologies the commission finds reasonable.


(c)AAThe commission shall ensure that a customer class, other


than a class in which the municipality is the customer of the


municipally owned utility, does not pay rates that result in a


relative rate of return of more than 115 percent under the
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cost-of-service methodology found reasonable by the commission. A


customer class may not experience a percentage base rate increase


that is greater than 1-1/2 times the system average base increase.


In moving an above-cost class toward cost-of-service levels, each


class farthest above cost shall be moved sequentially toward cost


so that no above-cost class moves toward cost until no other class


is further removed from cost.


(d)AAA municipality subject to this section may design


residential rates, as a matter of intra-class rate design, to


accomplish reasonable energy conservation goals, notwithstanding


any other provision of this title.


(e)AAThe commission’s jurisdiction under this section may be


invoked by any party to a local rate proceeding required by this


section in the same manner as an appeal of the rates of an electric


utility under Section 33.051.


(f)AAThe commission ’s jurisdiction under this section does


not extend to a municipally owned utility’s:


(1)AArevenue requirements, whether base rate or fuel


revenues;


(2)AAinvested capital;


(3)AAreturn on invested capital;


(4)AAdebt service coverage ratio; or


(5)AAlevel of transfer of revenues from the utility to


the municipality’s general fund.


(g)AAThe governing body of a municipally owned utility


subject to this section shall establish procedures similar to the


procedures of a municipality that retains original jurisdiction


under Section 33.001 to regulate an electric utility operating in


the municipality. The procedures must include a public hearing


process in which an affected ratepayer is granted party status on


request and is grouped for purposes of participation in accordance


with common or divergent interests, including the particular


interests of all-electric residential ratepayers and residential


ratepayers outside the municipality.


(h)AAThis section does not require the governing body of a


municipality or the governing board of a municipally owned utility


subject to this section to adopt procedures that require the use of
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the Texas Rules of Evidence, the Texas Rules of Civil Procedure, or


the presentation of sworn testimony or any other form of sworn


evidence.


(i)AAThe governing body of a municipally owned utility


subject to this section shall appoint a consumer advocate to


represent the interests of residential and small commercial


ratepayers in the municipality’s local rate proceedings. The


consumer advocate’s reasonable costs of participating in a


proceeding, including the reasonable costs of ratemaking


consultants and expert witnesses, shall be funded by and recovered


from residential and small commercial ratepayers.


(j)AAThe commission shall adopt rules applicable to a party


to an appeal under Subchapter D that provide for the public


disclosure of financial and in-kind contributions and expenditures


related to preparing and filing an appeal petition and preparing


expert testimony or legal representation for an appeal. A party or


customer who is a member of a party who makes a financial


contribution or in-kind contribution to assist in an appeal by


another party or customer class under Subchapter D shall be


required, on a finding of the commission to that effect, to pay the


municipally owned utility a penalty equivalent in amount to two


times the amount of the contribution.


(k)AAThis section does not limit the right of a party or


customer to spend money to represent its own interests following


the filing of a petition with the commission under Subchapter D.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A33.123.AAREVIEW OF CERTAIN DECISIONS FOR RATES CHARGED


OUTSIDE MUNICIPALITY. (a) For a period of 10 years beginning on


the later of August 28, 1989, or the effective date of the rate


ordinance that is the subject of the commission ’s final order


invoking the application of this section, the commission has


appellate jurisdiction over the rates charged by the municipally


owned utility, outside the municipality, as provided by this


section.


(b)AAExcept as otherwise provided by this section, a


ratepayer of a municipally owned utility subject to this section
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who resides outside the municipality may appeal any action of the


governing body of a municipality affecting the rates charged by the


municipally owned utility outside the municipality by filing a


petition for review with the commission in the manner provided for


an appeal under Subchapter D. The petition must plainly disclose


that the cost of the appeal will be funded by a surcharge on the


monthly electric bills of ratepayers outside the municipality as


prescribed by the commission.


(c)AAAfter the commission approves the sufficiency of a


petition, the appellants shall submit to the office for approval a


budget itemizing the scope and expected cost of consultant services


to be purchased by the appellants in the appeal.


(d)AANot later than the 120th day after the date the


commission enters its final order, the municipality shall assess a


onetime surcharge on a per capita basis among residential


ratepayers who reside outside the municipality to pay the


reasonable consultant and legal costs approved by the counsellor.


The municipality shall reimburse the appellants for incurred costs


not later than the 90th day after the date the commission enters its


final order.


(e)AAA municipality may not:


(1)AAinclude the costs associated with its defense of


an appeal under this section in the rates charged a ratepayer


outside the municipality; or


(2)AAif the municipality appeals an order entered by


the commission under this section, include the costs associated


with its appeal in the rates charged a ratepayer outside the


municipality.


(f)AAA ratepayer who brings an appeal under this section may


not receive funding for rate case expenses except from a


residential ratepayer who resides outside the municipality or from


another municipality inside whose boundaries the municipally owned


utility provides service. The commission shall adopt rules for


reporting financial and in-kind contributions in support of an


appeal under this section. If the commission finds that an


appellant has received contributions from a source other than from


a ratepayer who resides outside the municipality or from another
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municipality, the appeal and each commission order entered in the


appeal are void.


(g)AAThe commission has jurisdiction in an appeal under this


section to review and ensure that the revenue requirements of a


municipally owned utility subject to this section are reasonable.


The jurisdiction under this subsection does not extend to


regulating the use and level of a transfer of the utility’s revenues


to the municipality’s general fund.


(h)AAThe commission has jurisdiction to review the cost


allocation and rate design methodologies adopted by the governing


body of a municipally owned utility subject to this section. If the


commission finds that the cost-of-service methodologies result in


rates that are unjust, unreasonable, or unreasonably


discriminatory or unduly preferential to a customer class, the


commission may order the implementation of ratesetting


methodologies the commission finds reasonable. The commission’s


jurisdiction under this subsection does not include intra-class


residential rate design.


(i)AAAn intervenor in an appeal under this section is limited


to presenting evidence on cost allocation and rate design


methodologies, except that an intervenor may present evidence in


support of the municipality on an issue related to utility


revenues.


(j)AAA ratepayer of a municipally owned utility subject to


this section who resides outside the municipality may elect to


petition for review under either this section or Subchapter D when


appealing a rate ordinance or other ratesetting action of the


governing body of a municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


Text of chapter effective on voter approval of S.J.R. 93, 88th Leg.,


R.S.


CHAPTER 34. FACILITY FUNDING


SUBCHAPTER A. TEXAS ENERGY FUND; GRANTS AND LOANS


Sec. 34.0101.AADEFINITIONS.AAIn this subchapter:


(1)AA"Advisory committee" means the Texas Energy Fund


Advisory Committee.


(2)AA"Fund" means the Texas energy fund established by


Section 49-q, Article III, Texas Constitution.


(3)AA"Trust company" means the Texas Treasury


Safekeeping Trust Company.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


Sec. 34.0102.AAFUND. (a)AAThe fund is a special fund in the


state treasury outside the general revenue fund to be administered


and used by the commission for the purposes authorized by this


chapter.AAThe commission may establish separate accounts in the


fund.


(b)AAThe fund and the fund’s accounts are kept and held by the


trust company for and in the name of the commission.


(c)AAMoney deposited to the credit of the fund may be used


only as provided by this chapter.


(d)AAThe fund consists of:


(1)AAmoney appropriated, credited, transferred, or


deposited to the credit of the fund by or as authorized by law,


including money from any source transferred or deposited to the


credit of the fund at the commission ’s discretion;


(2)AArevenue that the legislature by statute dedicates


for deposit to the credit of the fund;


(3)AAinvestment earnings and interest earned on money


in the fund; and


(4)AAgifts, grants, and donations contributed to the
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fund.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


Sec. 34.0103.AAGRANTS FOR FACILITIES OUTSIDE ERCOT POWER


REGION. (a)AAThe commission may use money in the fund without


further appropriation to provide grants to be used for transmission


and distribution infrastructure and electric generating facilities


in this state outside the ERCOT power region for:


(1)AAfacility modernization;


(2)AAfacility weatherization;


(3)AAreliability and resiliency facility enhancements;


or


(4)AAvegetation management.


(b)AAIn evaluating an application for a grant under this


section, the commission:


(1)AAshall evaluate whether the project for which the


grant is requested is reasonable; and


(2)AAmay consider any other appropriate factors.


(c)AAInformation submitted to the commission in an


application for a grant under this section is confidential and not


subject to disclosure under Chapter 552, Government Code.


(d)AAProceeds of a grant received under this section may not


be used for:


(1)AAcompliance with weatherization standards adopted


before December 1, 2023; or


(2)AAdebt payments.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


For expiration of this section, see Subsection (m).


Sec. 34.0104.AALOANS FOR ERCOT POWER REGION. (a) The


commission may use money in the fund without further appropriation


to provide loans to finance upgrades to existing dispatchable


electric generating facilities providing power for the ERCOT power


region that result in a net increase of at least 100 megawatts of


capacity for each facility or the construction of dispatchable


electric generating facilities providing power for the ERCOT power


region that each have a generation capacity of at least 100
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megawatts.AAFor the purposes of this section, a generating facility


is considered to be dispatchable if the facility ’s output can be


controlled primarily by forces under human control.AAAn electric


energy storage facility is not eligible for a loan under this


section.


(b)AAThe commission may provide a construction loan under


this section only:


(1)AAfor construction of a facility that will have a


generation capacity of at least 100 megawatts and that does not meet


the planning model requirements necessary to be included in the


Capacity Demand and Reserves Report of the independent organization


certified under Section 39.151 for the ERCOT power region before


June 1, 2023;


(2)AAin an amount that does not exceed 60 percent of the


estimated cost of the facility to be constructed; and


(3)AAif the agreement ensures that the loan is to be the


senior debt secured by the facility.


(c)AAThe commission shall evaluate an application for a loan


under this section based on:


(1)AAthe applicant ’s:


(A)AAquality of services and management;


(B)AAefficiency of operations;


(C)AAhistory of electricity generation operations


in this state and this country;


(D)AAresource operation attributes;


(E)AAability to address regional and reliability


needs;


(F)AAaccess to resources essential for operating


the facility for which the loan is requested, such as land, water,


and reliable infrastructure, as applicable; and


(G)AAevidence of creditworthiness and ability to


repay the loan on the terms established in the loan agreement,


including the applicant’s total assets, total liabilities, net


worth, and credit ratings issued by major credit rating agencies;


(2)AAthe generation capacity and estimated costs of the


project for which the loan is requested; and


(3)AAany other factors the commission considers
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appropriate.


(d)AAOutstanding loans provided under this section and


grants provided under Section 34.0105, considered together, may not


support the addition or construction of more than 10,000 megawatts


of generation capacity.


(e)AAAn electric utility other than a river authority may not


receive a loan under this section.


(f)AAA loan provided under this section must:


(1)AAhave a term of 20 years;


(2)AAbe payable ratably starting on the third


anniversary of the estimated commercial operation date of the


facility for which the loan was provided, as stated in the loan


application; and


(3)AAbear an interest rate of three percent.


(g)AAThe commission shall require each recipient of a loan


under this section to deposit in an escrow account held by the


comptroller an amount of money equal to three percent of the


estimated cost of the project for which the loan is provided.AAThe


deposit must be made before the initial loan funds are


disbursed.AAThe loan recipient may not withdraw the deposit unless


authorized by the commission.


(h)AAFor money deposited under Subsection (g) for a loan for


the construction of a new facility, the commission:


(1)AAshall authorize the loan recipient to withdraw the


deposit from the escrow account if the facility for which the loan


was provided is interconnected in the ERCOT power region before the


fourth anniversary of the date the initial loan funds were


disbursed; or


(2)AAafter the fourth anniversary of the date the


initial loan funds were disbursed, may authorize the loan recipient


to withdraw the deposit from the escrow account if the facility for


which the loan was provided is interconnected in the ERCOT power


region not later than the fifth anniversary of the date the initial


loan funds were disbursed and the commission determines that


extenuating circumstances justify the delay in completion.


(i)AAFor money deposited under Subsection (g) for a loan for


an upgrade to an existing facility, the commission:
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(1)AAshall authorize the loan recipient to withdraw the


deposit from the escrow account if the project for which the loan


was provided is completed before the third anniversary of the date


the initial loan funds were disbursed; or


(2)AAafter the third anniversary of the date the


initial loan funds were disbursed, may authorize the loan recipient


to withdraw the deposit from the escrow account if the project for


which the loan was provided is completed not later than the fourth


anniversary of the date the initial loan funds were disbursed and


the commission determines that extenuating circumstances justify


the delay in completion.


(j)AAThe comptroller shall deposit to the credit of the fund


any escrow funds described by Subsection (g) that the commission


may not authorize to be withdrawn by a loan recipient.


(k)AAInformation submitted to the commission in an


application for a loan under this section is confidential and not


subject to disclosure under Chapter 552, Government Code.


(l)AAThe commission may not disburse the initial funds for a


loan under this section after December 31, 2025.


(m)AAThis section expires September 1, 2050.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


For expiration of this section, see Subsection (j).


Sec. 34.0105.AACOMPLETION BONUS GRANTS. (a)AAThe commission


shall provide, using money available in the fund for the purpose


without further appropriation, a completion bonus grant for the


construction of dispatchable electric generating facilities in the


ERCOT power region.AAFor the purposes of this section, a generating


facility is considered to be dispatchable if the facility’s output


can be controlled primarily by forces under human control.AAAn


electric energy storage facility is not eligible for a grant under


this section.


(b)AAThe amount of a grant under this section must be based on


the megawatts of capacity provided to the ERCOT power region by the


facility.


(c)AAThe commission may provide a grant under this section


only for construction of a facility that:
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(1)AAwill have a generation capacity of at least 100


megawatts; and


(2)AAdoes not meet the planning model requirements


necessary to be included in the Capacity Demand and Reserves Report


of the independent organization certified under Section 39.151 for


the ERCOT power region before June 1, 2023.


(d)AAThe commission shall evaluate an application for a grant


under this section based on:


(1)AAthe applicant ’s:


(A)AAquality of services and management;


(B)AAefficiency of operations;


(C)AAhistory of electricity generation operations


in this state and this country;


(D)AAresource operation attributes; and


(E)AAability to address regional and reliability


needs;


(2)AAthe generation capacity and estimated


construction costs of the facility for which the grant is


requested; and


(3)AAany other factors the commission considers


appropriate.


(e)AAInformation submitted to the commission in an


application for a grant under this section is confidential and not


subject to disclosure under Chapter 552, Government Code.


(f)AAUnless the commission determines that extenuating


circumstances justify extending the deadlines provided by this


subsection, the commission may not provide a grant under this


section of more than:


(1)AA$120,000 per megawatt of capacity provided by a


facility that is interconnected in the ERCOT power region before


June 1, 2026; or


(2)AA$80,000 per megawatt of capacity provided by a


facility that is interconnected in the ERCOT power region on or


after June 1, 2026, and before June 1, 2029.


(g)AAUnless the commission determines that extenuating


circumstances justify extending the deadline provided by this


subsection, the commission may not provide a grant under this
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section for a facility that is interconnected in the ERCOT power


region on or after June 1, 2029.


(h)AAThe commission shall provide for the proceeds of each


grant awarded under this section to be disbursed to the grant


recipient by equal annual payments over a 10-year period that


begins on the first anniversary of the commercial operations date


of the facility for which the grant is provided.AAThe annual


payments are subject to being withheld or discounted in accordance


with Subsection (i). The total of the annual disbursements may not


exceed the maximum amount as limited by Subsection (f).


(i)AAThe commission by rule shall establish performance


standards for grant recipients based on reliability metrics,


appropriate for the types of facilities for which grants may be


provided, for performance during the 100 hours with the least


quantity of operating reserves for each year. The commission may


not disburse a grant recipient’s annual payment under Subsection


(h) if the performance of the facility for which the grant was


provided is equal to or below the median performance standard


established under this subsection during a test period designated


by the commission for that year. The commission may disburse a


discounted amount of a grant recipient ’s annual payment under


Subsection (h) if the performance of the facility for which the


grant was provided is above the median performance standard


established under this subsection during a test period designated


by the commission for that year but less than an optimal performance


standard established by the commission. The commission shall by


rule adopt a system for determining the amount by which the


commission will discount an annual payment based on facility


performance under this subsection.


(j)AAThis section expires December 1, 2040.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


Sec. 34.0106.AALOAN AND GRANT RESTRICTIONS. (a)AAIf the


commission has more than four pending applications for loans to be


made from the fund on the date the commission awards a loan, the


amount of the loan awarded may not exceed 25 percent of the fund


balance on that date.
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(b)AAThe commission may not provide a loan or a grant under


this chapter:


(1)AAfor a facility that will be used primarily to serve


an industrial load or private use network; or


(2)AAfor the construction or operation of a natural gas


transmission pipeline.


(c)AAThe commission shall require each recipient of a loan


under this chapter to enter into a debt covenant that requires the


recipient to meet facility performance standards adopted by the


commission. The commission by rule shall adopt performance


standards for the purposes of this subsection based on reliability


metrics appropriate for the types of facilities for which loans may


be provided.


(d)AAEach facility for which a loan or grant is provided


under Section 34.0104 or 34.0105 must participate in the ERCOT


wholesale electricity market.


(e)AAThe commission may provide from the fund:


(1)AAfor grants under Section 34.0103, not more than $1


billion;


(2)AAfor loans and grants under Sections 34.0104 and


34.0105, not more than $7.2 billion; and


(3)AAfor grants or loans under Subchapter B, not more


than $1.8 billion.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


Sec. 34.0107.AAMANAGEMENT AND INVESTMENT OF FUND. (a)AAThe


trust company shall hold and invest the fund, and any accounts


established in the fund, for and in the name of the commission,


taking into account the purposes for which money in the fund may be


used.AAThe fund may be invested with the state treasury pool and


commingled with other investments.


(b)AAThe overall objective for the investment of the fund is


to maintain sufficient liquidity to meet the needs of the fund while


striving to preserve the purchasing power of the fund over a full


economic cycle.


(c)AAIn managing the assets of the fund, the trust company


may acquire, exchange, sell, supervise, manage, or retain any kind
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of investment that a prudent investor, exercising reasonable care,


skill, and caution, would acquire or retain in light of the


purposes, terms, distribution requirements, and other


circumstances of the fund then prevailing, taking into


consideration the investment of all the assets of the fund rather


than a single investment.


(d)AAThe reasonable expenses of managing the fund’s assets


shall be paid from the fund.


(e)AAThe trust company annually shall provide a written


report to the commission and to the advisory committee with respect


to the investment of the fund.


(f)AAThe trust company shall adopt a written investment


policy that is appropriate for the fund.AAThe trust company shall


present the investment policy to the investment advisory board


established under Section 404.028, Government Code.AAThe


investment advisory board shall submit to the trust company


recommendations regarding the policy.


(g)AAThe commission annually shall provide to the trust


company a forecast of the cash flows into and out of the fund.AAThe


commission shall provide updates to the forecasts as appropriate to


ensure that the trust company is able to achieve the objective


specified by Subsection (b).


(h)AAThe trust company shall disburse money from the fund as


directed by the commission.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


Sec. 34.0108.AARECEIVERSHIP OF DEFAULT GENERATING FACILITY.


(a) In this section, "default" means:


(1)AAdefault in payment of the principal of or interest


on a loan; or


(2)AAa failure to perform any of the terms of a loan.


(b)AAThe state, including the commission, the advisory


committee, and the trust company, may not retain an ownership


interest in a project or facility for which a loan is provided under


this chapter.


(c)AAIn the event of a default on a loan made under this


chapter, at the request of the commission, the attorney general
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shall bring suit in a district court in Travis County for the


appointment of a receiver to collect the assets and carry on the


business of a loan recipient if the action is necessary to cure a


default by the recipient.


(d)AAThe court shall vest a receiver appointed by the court


with any power or duty the court finds necessary to cure the


default, including the power or duty to:


(1)AAperform audits;


(2)AAdirect ongoing operation of the assets;


(3)AAfund reserve accounts;


(4)AAmake payments of the principal of or interest on


bonds, securities, or other obligations; and


(5)AAtake any other action necessary to prevent or to


remedy the default, including the sale of assets.


(e)AAThe receiver shall execute a bond in an amount to be set


by the court to ensure the proper performance of the receiver’s


duties.


(f)AAAfter appointment and execution of bond, the receiver


shall take possession of the books, records, accounts, and assets


of the defaulting loan recipient specified by the court.AAUntil


discharged by the court, the receiver shall perform the duties that


the court directs and shall strictly observe the final order


involved.


(g)AAOn a showing of good cause by the defaulting loan


recipient, the court may dissolve the receivership.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


Sec. 34.0109.AATEXAS ENERGY FUND ADVISORY COMMITTEE.


(a)AAThe advisory committee is composed of the following six


members:


(1)AAthree members of the senate appointed by the


lieutenant governor, including:


(A)AAa member of the committee of the senate


having primary jurisdiction over matters relating to the generation


of electricity; and


(B)AAa member of the committee of the senate


having primary jurisdiction over finance; and
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(2)AAthree members of the house of representatives


appointed by the speaker of the house of representatives,


including:


(A)AAa member of the committee of the house of


representatives having primary jurisdiction over the generation of


electricity; and


(B)AAa member of the committee of the house of


representatives having primary jurisdiction over finance.


(b)AAA member of the advisory committee serves at the will of


the person who appointed the member.


(c)AAThe lieutenant governor shall appoint a co-presiding


officer of the advisory committee from among the members appointed


by the lieutenant governor.AAThe speaker of the house of


representatives shall appoint a co-presiding officer of the


advisory committee from among the members appointed by the speaker.


(d)AAThe advisory committee may hold public hearings, formal


meetings, and work sessions.AAEither co-presiding officer of the


advisory committee may call a public hearing, formal meeting, or


work session of the advisory committee at any time.AAThe advisory


committee may not take formal action at a public hearing, formal


meeting, or work session unless a quorum of the committee is


present.


(e)AAExcept as otherwise provided by this subsection, a


member of the advisory committee is not entitled to receive


compensation for service on the committee or reimbursement for


expenses incurred in the performance of official duties as a member


of the committee.AAService on the advisory committee by a member of


the senate or house of representatives is considered legislative


service for which the member is entitled to reimbursement and other


benefits in the same manner and to the same extent as for other


legislative service.


(f)AAThe advisory committee:


(1)AAmay provide comments and recommendations to the


commission for the commission to use in adopting rules regarding


the use of the fund or on any other matter; and


(2)AAshall review the overall operation, function, and


structure of the fund at least semiannually.
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(g)AAThe advisory committee may adopt rules, procedures, and


policies as needed to administer this section and implement its


responsibilities.


(h)AAChapter 2110, Government Code, does not apply to the


size, composition, or duration of the advisory committee.


(i)AAThe advisory committee is subject to Chapter 325,


Government Code (Texas Sunset Act).AAUnless continued in existence


as provided by that chapter, the advisory committee is abolished


September 1, 2035.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


Sec. 34.0110.AARULES. (a)AAThe commission by rule may


establish procedures for:


(1)AAthe application for and award of a grant or loan


under this chapter; and


(2)AAthe administration of the fund.


(b)AAThe commission shall give full consideration to


comments and recommendations of the advisory committee.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


SUBCHAPTER B. TEXAS POWER PROMISE: BACKUP POWER PACKAGES


Sec. 34.0201.AADEFINITION.AAIn this subchapter, "Texas


backup power package" means a stand-alone, behind-the-meter,


multiday backup power source that can be used for islanding.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


Sec. 34.0202.AAPURPOSE.AAThe purpose of this subchapter is


to facilitate and provide funding for the design, procurement,


installation, and use of Texas backup power packages to ensure the


reliability or adequacy of an electric power grid in this state for


facilities on which communities rely for health, safety, and


well-being.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


Sec. 34.0203.AACOMMISSION DUTIES. (a)AAThe commission shall


convene an advisory committee in the manner provided by Chapter
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2110, Government Code.


(b)AAThe advisory committee shall recommend criteria for the


commission to employ in making a grant or loan under this


subchapter.


(c)AAThe commission shall contract with a research entity


that has experience in microgrid design to analyze critical


facility characteristics and requirements in this state and develop


for Texas backup power packages:


(1)AAsets of specifications for standard backup power


packages of various sizes that can serve most critical facilities


in this state; and


(2)AAspecifications for standard interconnection,


communications, and controls for Texas backup power packages.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.


Sec. 34.0204.AATEXAS BACKUP POWER PACKAGES.AAThe commission


may use money in the Texas energy fund without further


appropriation to provide a grant or loan for the operation of a


Texas backup power package that:


(1)AAis engineered to minimize operation costs;


(2)AAuses interconnection technology and controls that


enable immediate islanding from the power grid and stand-alone


operation for the host facility;


(3)AAis capable of operating for at least 48 continuous


hours without refueling or connecting to a separate power source;


(4)AAis designed so that one or more Texas backup power


packages can be aggregated on-site to serve not more than 2.5


megawatts of load at the host facility;


(5)AAprovides power sourced from:


(A)AAa combination of natural gas or propane with


photovoltaic panels and battery storage; or


(B)AAbattery storage on an electric school bus;


and


(6)AAis not used by the owner or host facility for the


sale of energy or ancillary services.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.
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Sec. 34.0205.AAGRANTS AND LOANS. (a)AAThe commission by rule


may establish procedures for the application for and award of a


grant or loan under this subchapter.


(b)AAThe amount of a grant provided under this subchapter may


not exceed $500 per kilowatt of capacity.


(c)AAThe commission may provide a loan under this subchapter


for procurement and operating costs.


(d)AAThe commission shall maintain and publish a list of


approved vendors eligible to assist with the sale, installation,


operation, and ongoing maintenance of Texas backup power packages.


(e)AAThe commission may not provide a grant or loan under


this subchapter for:


(1)AAa commercial energy system, a private school, or a


for-profit entity that does not directly serve public safety and


human health; or


(2)AAa source of backup power that does not follow the


design and use standards of a Texas backup power package.


Added by Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 2.
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ut.35.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 35. ENERGY PROVIDERS


SUBCHAPTER A. COMPETITION AND TRANSMISSION ACCESS IN THE WHOLESALE


MARKET


Sec.A35.001.AADEFINITION. In this subchapter, "electric


utility" includes a municipally owned utility and an electric


cooperative.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 16, eff. Sept. 1, 1999.


Sec.A35.002.AARIGHT TO COMPETE AT WHOLESALE. A provider of


generation, including an electric utility affiliate, exempt


wholesale generator, and qualifying facility, may compete for the


business of selling power.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 35.0021.AAWEATHER EMERGENCY PREPAREDNESS. (a)AAThis


section applies only to a municipally owned utility, electric


cooperative, power generation company, or exempt wholesale


generator that sells electric energy at wholesale in the ERCOT


power region.


(b)AAThe commission by rule shall require each provider of


electric generation service described by Subsection (a) to


implement measures to prepare the provider’s generation assets to


provide adequate electric generation service during a weather


emergency according to reliability standards adopted by the


commission.AAIn adopting the rules, the commission shall take into


consideration weather predictions produced by the office of the


state climatologist.


(c)AAThe independent organization certified under Section


39.151 for the ERCOT power region shall:


(1)AAinspect generation assets in the ERCOT power


region for compliance with the reliability standards;
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(2)AAprovide the owner of a generation asset with a


reasonable period of time in which to remedy any violation the


independent organization discovers in an inspection; and


(3)AAreport to the commission any violation.


(c-1)AAThe independent organization certified under Section


39.151 for the ERCOT power region shall prioritize inspections


conducted under Subsection (c)(1) based on risk level, as


determined by the organization.


(d)AAThe commission by rule shall require a provider of


electric generation service described by Subsection (a) for a


generation asset that experiences repeated or major


weather-related forced interruptions of service to:


(1)AAcontract with a person who is not an employee of


the provider to assess the provider’s weatherization plans,


procedures, and operations for that asset; and


(2)AAsubmit the assessment to the commission and the


independent organization certified under Section 39.151 for the


ERCOT power region.


(e)AAThe commission may require a provider of electric


generation service described by Subsection (a) to implement


appropriate recommendations included in an assessment submitted to


the commission under Subsection (d).


(f)AAThe independent organization certified under Section


39.151 for the ERCOT power region shall review, coordinate, and


approve or deny requests by providers of electric generation


service described by Subsection (a) for a planned power outage


during any season and for any period of time.


(g)AAThe commission shall impose an administrative penalty


on an entity, including a municipally owned utility or an electric


cooperative, that violates a rule adopted under this section and


does not remedy that violation within a reasonable period of time.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 13, eff.


June 8, 2021.


Sec. 35.0022.AASERVICE INTERRUPTION NOTIFICATIONS.


(a)AAThis section applies only to a provider of electric generation


service described by Section 35.0021(a).
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(b)AAThe commission by rule shall require a provider of


electric generation service to provide to the independent


organization certified under Section 39.151 for the ERCOT power


region the reason for each unplanned service interruption.AANot


later than the third business day after the service is restored, the


independent organization shall include the reason for each


unplanned service interruption in a publicly available report


published on the independent organization’s Internet website.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 8,


eff. September 1, 2023.


Sec.A35.003.AAPURCHASE FROM AFFILIATE; UNDUE PREFERENCE


PROHIBITED. (a) An electric utility may purchase power from an


affiliate in accordance with this title.


(b)AAAn electric utility may not grant an undue preference to


a person in connection with the utility’s purchase or sale of


electric energy at wholesale or other utility service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A35.004.AAPROVISION OF TRANSMISSION SERVICE. (a) An


electric utility or transmission and distribution utility that owns


or operates transmission facilities shall provide wholesale


transmission service at rates and terms, including terms of access,


that are comparable to the rates and terms of the utility’s own use


of its system.


(b)AAThe commission shall ensure that an electric utility or


transmission and distribution utility provides nondiscriminatory


access to wholesale transmission service for qualifying


facilities, exempt wholesale generators, power marketers, power


generation companies, retail electric providers, and other


electric utilities or transmission and distribution utilities.


(c)AAWhen an electric utility, electric cooperative, or


transmission and distribution utility provides wholesale


transmission service within ERCOT at the request of a third party,


the commission shall ensure that the utility recovers the utility’s


reasonable costs in providing wholesale transmission services


necessary for the transaction from the entity for which the
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transmission is provided so that the utility’s other customers do


not bear the costs of the service.


(d)AAThe commission shall price wholesale transmission


services within ERCOT based on the postage stamp method of pricing


under which a transmission-owning utility’s rate is based on the


ERCOT utilities ’ combined annual costs of transmission, other than


costs described by Subsections (d-2) and (d-3), divided by the


total demand placed on the combined transmission systems of all


such transmission-owning utilities within a power region.AAAn


electric utility subject to the freeze period imposed by Section


39.052 may treat transmission costs in excess of transmission


revenues during the freeze period as an expense for purposes of


determining annual costs in the annual report filed under Section


39.257.AANotwithstanding Section 36.201, the commission may


approve wholesale rates that may be periodically adjusted to ensure


timely recovery of transmission investment.AANotwithstanding


Section 36.054(a), if the commission determines that conditions


warrant the action, the commission may authorize the inclusion of


construction work in progress in the rate base for transmission


investment required by the commission under Section 39.203(e).


(d-1)AAThe commission by rule shall establish a reasonable


allowance for transmission-owning utility costs incurred to


interconnect generation resources directly with the ERCOT


transmission system at transmission voltage.AAThe allowance must


take into account:


(1)AAthe potential to reduce the costs to consumers of


generation interconnection;


(2)AAhistorical generation interconnection costs; and


(3)AAany other factor that the commission considers


reasonable to accomplish the goal of this subsection.


(d-2)AACosts in excess of the transmission-owning utility


allowance provided by Subsection (d-1) incurred to interconnect


generation resources with the ERCOT transmission system must be


directly assigned to and collected from the generation resource


interconnecting through the facilities.


(d-3)AANot later than September 1 of every fifth year, the


commission shall review and may adjust the allowance provided by
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Subsection (d-1) to account for inflation or supply chain issues.


(e)AAIn this section, "ancillary services" means services


necessary to facilitate the transmission of electric energy


including load following, standby power, backup power, reactive


power, and any other services as the commission may determine by


rule.


(f)AAThe commission shall ensure that ancillary services


necessary to facilitate the transmission of electric energy are


available at reasonable prices with terms and conditions that are


not unreasonably preferential, prejudicial, discriminatory,


predatory, or anticompetitive.AA On the introduction of customer


choice in the ERCOT power region, acquisition of generation-related


ancillary services on a nondiscriminatory basis by the independent


organization in ERCOT on behalf of entities selling electricity at


retail shall be deemed to meet the requirements of this subsection.


(g)AAThe commission shall:


(1)AAreview the type, volume, and cost of ancillary


services to determine whether those services will continue to meet


the needs of the electricity market in the ERCOT power region; and


(2)AAevaluate whether additional services are needed


for reliability in the ERCOT power region while providing adequate


incentives for dispatchable generation.


(h)AAThe commission shall require the independent


organization certified under Section 39.151 for the ERCOT power


region to modify the design, procurement, and cost allocation of


ancillary services for the region in a manner consistent with


cost-causation principles and on a nondiscriminatory basis.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 17, eff. Sept. 1, 1999; Acts


2003, 78th Leg., ch. 295, Sec. 1, eff. June 18, 2003.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 14, eff.


June 8, 2021.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 9, eff.


September 1, 2023.


Sec.A35.005.AAAUTHORITY TO ORDER TRANSMISSION SERVICE. (a)
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The commission may require an electric utility to provide


transmission service at wholesale to another electric utility, a


qualifying facility, an exempt wholesale generator, or a power


marketer and may determine whether terms for the transmission


service are reasonable.


(b)AAThe commission may require transmission service at


wholesale, including the construction or enlargement of a facility.


(c)AAThe commission may not issue a decision or rule relating


to transmission service that is contrary to an applicable decision,


rule, or policy statement of a federal regulatory agency having


jurisdiction.


A


Text of subsection effective on voter approval of S.J.R. 93, 88th


Leg., R.S.


A


(d)AAThis subsection applies only to a facility in the ERCOT


power region for which a loan or grant is provided under Subchapter


A, Chapter 34.AAThe independent organization certified under


Section 39.151 for the ERCOT power region shall work with electric


utilities to ensure that each facility in the ERCOT power region for


which a loan or grant is provided is fully interconnected in the


region not later than the date the facility is ready for commercial


operation. The independent organization certified under Section


39.151 for the ERCOT power region shall give priority to


interconnecting each facility for which a loan or grant is provided


except that the organization shall prioritize transmission


projects that the organization has formally designated as critical


for reliability over a facility for which a loan or grant is


provided.AAAn electric utility that enters into an interconnection


agreement for a facility for which a loan or grant is provided shall


give priority to interconnecting the facility and complete


construction of any other facilities necessary to interconnect the


facility not later than the date the facility is ready for


commercial operation except that the utility shall prioritize


transmission projects that the independent organization certified


under Section 39.151 for the ERCOT power region has formally


designated as critical for reliability over a facility for which a
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loan or grant is provided.


(e)AAIf the commission receives an application under Chapter


37 for a certificate of convenience and necessity related to


facilities necessary to interconnect a facility to which Subsection


(d) applies and does not approve the application before the 90th day


after the date the commission received the application, the


deadline established by Subsection (d) is extended one day for each


day after the 90th day in which the commission does not approve the


application.


(f)AAThe commission may extend the deadline established by


Subsection (d) after notice, hearing, and a determination on a


showing of good cause that fully interconnecting the facility


before the deadline is not feasible.


(g)AAIn this subsection, "Texas backup power package" has the


meaning assigned by Section 34.0201.AAThe commission by rule shall


adopt procedures to expedite an electric utility interconnection


request for a Texas backup power package for which a loan or grant


is awarded under Chapter 34.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 18, eff. Sept. 1, 1999.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 465 (S.B. 2627), Sec. 3.


Sec.A35.006.AARULES RELATED TO WHOLESALE TRANSMISSION


SERVICE, RATES, AND ACCESS. (a) The commission shall adopt rules


relating to wholesale transmission service, rates, and access. The


rules:


(1)AAmust be consistent with the standards in this


subchapter;


(2)AAmay not be contrary to federal law, including any


applicable decision, rule, or policy statement of a federal


regulatory agency having jurisdiction;


(3)AAmust require transmission services that are not


less than the transmission services the Federal Energy Regulatory


Commission may require in similar circumstances;


(4)AAmust require that an electric utility provide all


ancillary services associated with the utility’s discounted
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wholesale sales at the same prices and under the same terms as the


services are provided to a third person; and


(5)AAmust require that an electric utility provide all


ancillary services associated with the utility’s discounted


wholesale sales to a third person on request.


(b)AAThe commission shall adopt rules relating to the


registration and reporting requirements of a qualifying facility,


exempt wholesale generator, and power marketer.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A35.007.AATARIFFS REQUIRED. (a) Except as provided by


Subsection (b), an electric utility that owns or operates a


transmission facility shall file a tariff in compliance with


commission rules adopted under Section 35.006.


(b)AAAn electric utility is not required to file a tariff


under this section if the utility’s terms for access and pricing for


wholesale transmission service are included in another electric


utility’s tariff.


(c)AAAn electric utility shall file a tariff required by this


section with the appropriate state or federal regulatory agency


having jurisdiction over the utility’s transmission service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A35.008.AAALTERNATIVE DISPUTE RESOLUTION. The


commission may require that each party to a dispute concerning


prices or terms of wholesale transmission service engage in a


nonbinding alternative dispute resolution process before seeking


resolution of the dispute by the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 35.009.AAAMOUNTS PAID IN LIEU OF AD VALOREM TAXES FOR


CERTAIN FACILITIES.AAA municipally owned utility that is required


to apply for a certificate of public convenience and necessity to


construct, install, or extend a transmission facility within ERCOT


under Chapter 37 is entitled to recover, through the utility’s


wholesale transmission rate, reasonable payments made to a taxing


entity in lieu of ad valorem taxes on that transmission facility,
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provided that:


(1)AAthe utility enters into a written agreement with


the governing body of the taxing entity related to the payments;


(2)AAthe amount paid is the same as the amount the


utility would have to pay to the taxing entity on that transmission


facility if the facility were subject to ad valorem taxation;


(3)AAthe governing body of the taxing entity is not the


governing body of the utility; and


(4)AAthe utility provides the commission with a copy of


the written agreement and any other information the commission


considers necessary in relation to the agreement.


Added by Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 2,


eff. September 1, 2015.


Sec. 35.010.AACOSTS RELATED TO REPORTING ON SAFETY PROCESSES


AND INSPECTIONS FOR CERTAIN UTILITIES. (a)AAThis section applies


only to a municipally owned utility or electric cooperative that


has wholesale transmission rates established by the commission.


(b)AACosts incurred by a municipally owned utility or


electric cooperative to comply with Section 38.102 shall be


recorded as a regulatory asset for timely recovery in wholesale


transmission rates established by the commission.


(c)AAThe commission may adopt rules relating to the recording


of regulatory assets under this section.


Added by Acts 2019, 86th Leg., R.S., Ch. 1320 (H.B. 4150), Sec. 2,


eff. September 1, 2019.


SUBCHAPTER B. EXEMPT WHOLESALE GENERATORS, DISTRIBUTED NATURAL GAS


GENERATION FACILITIES, AND POWER MARKETERS


Sec.A35.031.AAAUTHORITY TO OPERATE. An exempt wholesale


generator or power marketer may sell electric energy only at


wholesale.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A35.032.AACOMMISSION REGISTRATION AND REQUIRED REPORTS.


(a) An exempt wholesale generator or power marketer that sells
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electric energy in this state shall, not later than the 30th day


after the date it becomes subject to this section:


(1)AAregister with the commission; or


(2)AAprovide to the commission proof that it has


registered with the Federal Energy Regulatory Commission or has


been authorized by the Federal Energy Regulatory Commission to sell


electric energy at market-based rates.


(b)AAThe exempt wholesale generator or power marketer may


register by filing with the commission:


(1)AAa description of the location of any facility used


to provide service;


(2)AAa description of the type of service provided;


(3)AAa copy of any information filed with the Federal


Energy Regulatory Commission in connection with registration with


that commission; and


(4)AAother information required by commission rule.


(c)AAAn exempt wholesale generator or power marketer


required to register under Subsection (a) shall file any report


required by commission rule.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A35.033.AAAFFILIATE WHOLESALE PROVIDER. An affiliate of


an electric utility may be an exempt wholesale generator or power


marketer and may sell electric energy to its affiliated electric


utility in accordance with laws governing wholesale sales of


electric energy.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 19, eff. Sept. 1, 1999.


Sec.A35.034.AATRANSFER OF ASSETS. (a) Unless an electric


utility receives commission approval under Subsection (b), the


utility may not sell or transfer a facility to an affiliate or


otherwise consider the facility to be an eligible facility as


defined by federal law if on May 27, 1995, the utility had a rate or


charge in effect:


(1)AAfor or in connection with the construction of the


facility;
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(2)AAfor electric energy produced by the construction


of the facility; or


(3)AAfor electric energy produced by the facility other


than a portion of a rate or charge that represents recovery of the


cost of a wholesale rate or charge.


(b)AAThe commission, after notice and hearing, may allow an


electric utility to sell or transfer a facility governed by


Subsection (a) to an affiliate or otherwise allow the facility to


become an eligible facility only if the transaction:


(1)AAwill benefit ratepayers of the utility making the


sale or transfer;


(2)AAis in the public interest; and


(3)AAotherwise complies with state law.


(c)AAFor purposes of this section, "electric utility" does


not include a river authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 20, eff. Sept. 1, 1999.


Sec.A35.035.AAVALUATION AND ACCOUNTING OF TRANSFERRED


ASSETS. (a) A transfer of assets from an electric utility to an


affiliated exempt wholesale generator or power marketer shall be


valued at the greater of net book cost or fair market value.


(b)AAA transfer of assets from an exempt wholesale generator


or power marketer to an affiliated electric utility shall be valued


at the lesser of net book cost or fair market value.


(c)AAAt the time that a transfer of assets between an


electric utility and an affiliated exempt wholesale generator or


power marketer is approved, the commission shall order the utility


to adjust its rates so that the utility’s tariffs reflect benefits


from the proceeds of the sale and exclude any costs associated with


the transferred facility.


(d)AAFor purposes of this section, "electric utility" does


not include a river authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 21, eff. Sept. 1, 1999.


Sec. 35.036.AADISTRIBUTED NATURAL GAS GENERATION FACILITIES.
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(a)AAA person who owns or operates a distributed natural gas


generation facility may sell electric power generated by the


facility.AAThe electric utility, electric cooperative, or retail


electric provider that provides retail electricity service to the


facility may purchase electric power tendered to it by the owner or


operator of the facility at a value agreed to by the electric


utility, electric cooperative, or retail electric provider and the


owner or operator of the facility.AAThe value of the electric power


may be based wholly or partly on the clearing price of energy at the


time of day and at the location at which the electric power is made


available to the electric grid.


(b)AAAt the request of the owner or operator of the


distributed natural gas generation facility, the electric utility


or electric cooperative shall allow the owner or operator of the


facility to use transmission and distribution facilities to


transmit the electric power to another entity that is acceptable to


the owner or operator in accordance with commission rules or a


tariff approved by the Federal Energy Regulatory Commission.


(c)AASubject to Subsections (e) and (f), if the owner or


operator of a distributed natural gas generation facility requests


to be interconnected to an electric utility or electric cooperative


that does not have a transmission tariff approved by the Federal


Energy Regulatory Commission, the electric utility or electric


cooperative may recover from the owner or operator of the facility


the reasonable costs of interconnecting the facility with the


electric utility or electric cooperative that are necessary for and


directly attributable to the interconnection of the facility.


(d)AASubject to Subsections (e) and (f), an electric utility


or electric cooperative may recover from the owner or operator of a


distributed natural gas generation facility the reasonable costs of


electric facility upgrades and improvements if:


(1)AAthe rated capacity of the distributed natural gas


generation facility is greater than the rated capacity of the


electric utility or electric cooperative; and


(2)AAthe costs are necessary for and directly


attributable to accommodating the distributed natural gas


generation facility’s capacity.
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(e)AAAn electric utility or electric cooperative may recover


costs under Subsection (c) or (d) only if:


(1)AAthe electric utility or electric cooperative


provides a written good faith cost estimate to the owner or operator


of the distributed natural gas generation facility; and


(2)AAthe owner or operator of the distributed natural


gas generation facility agrees in writing to pay the reasonable and


necessary costs of interconnection or capacity accommodation


requested by the owner or operator and described in the estimate


before the electric utility or electric cooperative incurs the


costs.


(f)AAIf an electric utility or electric cooperative seeks to


recover from the owner or operator of a distributed natural gas


generation facility an amount that exceeds the amount in the


estimate provided under Subsection (e) by more than five percent,


the commission shall resolve the dispute at the request of the owner


or operator of the facility.


(g)AAA distributed natural gas generation facility must


comply with emissions limitations established by the Texas


Commission on Environmental Quality for a standard emissions permit


for an electric generation facility unit installed after January 1,


1995.


(h)AAThis section does not require an electric cooperative to


transmit electricity to a retail point of delivery in the


certificated service area of the electric cooperative if the


electric cooperative has not adopted customer choice.


Added by Acts 2011, 82nd Leg., R.S., Ch. 890 (S.B. 365), Sec. 3,


eff. September 1, 2011.


Sec. 35.037.AAINTERCONNECTION AND OPERATION OF CERTAIN


DISTRIBUTED GENERATION FACILITIES FOR FOOD SUPPLY CHAIN. (a) In


this section:


(1)AA"Customer" means a retail electric customer:


(A)AAwith a distributed generation facility


installed on the retail electric customer’s side of the meter; and


(B)AAthat has a primary purpose of or derives a


material source of revenue from:
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(i)AAretail grocery sales; or


(ii)AAfood manufacturing or distribution for


retail grocery sales.


(2)AA"Distributed generation facility" means a


facility installed on the customer’s side of the meter but


separately metered from the customer:


(A)AAwith a nameplate capacity of at least 250


kilowatts and not more than 10 megawatts;


(B)AAthat is capable of generating and providing


backup or supplementary power to the customer’s premises; and


(C)AAthat is owned or operated by a person


registered as a power generation company in accordance with Section


39.351.


(b)AAThis section only applies in the ERCOT power region in


areas where retail customer choice has not been implemented.


(c)AAA person who owns or operates a distributed generation


facility served by a municipally owned utility or electric


cooperative in the ERCOT power region may sell electric power


generated by the distributed generation facility at wholesale,


including the provision of ancillary services, subject to the


limitations of this section.


(d)AAA person who owns or operates a distributed generation


facility may sell electric power generated by the distributed


generation facility at wholesale to a municipally owned utility or


electric cooperative certificated for retail service to the area


where the distributed generation facility is located or to a


related generation and transmission electric cooperative. The


municipally owned utility or electric cooperative shall purchase at


wholesale the quantity of electric power generated by the


distributed generation facility needed to satisfy the full electric


requirements of the customer on whose side of the meter the


distributed generation facility is installed and operated at a


wholesale price agreed to by the customer and shall resell that


quantity of power at retail to the customer at the rate applicable


to the customer for retail service, which must at minimum include


all amounts paid for the wholesale electric power, during:


(1)AAan emergency declared by the independent
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organization certified under Section 39.151 for the ERCOT power


region that creates the potential for interruption of service to


the customer;


(2)AAany service interruption at the customer’s


premises;


(3)AAconstruction on the customer’s premises that


creates the potential for interruption of service to the customer;


(4)AAmaintenance and testing of the distributed


generation facility; and


(5)AAadditional times mutually agreed on by the owner


or operator of the distributed generation facility and the


municipally owned utility or electric cooperative.


(e)AAThe customer shall provide written notice as soon as


reasonably practicable to the municipally owned utility or electric


cooperative of a circumstance described by Subsection (d)(3) or


(4).


(f)AAIn addition to a sale authorized under Subsection (d),


on request by an owner or operator of a distributed generation


facility, the municipally owned utility or electric cooperative


shall provide wholesale transmission service to the distributed


generation facility owner in the same manner as to other power


generation companies for the sale of power from the distributed


generation facility at wholesale, including for the provision of


ancillary services, in the ERCOT market. The distributed generation


facility owner shall comply with all applicable commission rules


and protocols and with governing documents of the independent


organization certified under Section 39.151 for the ERCOT power


region. This section does not require a municipally owned utility


or electric cooperative to transmit electricity to a retail point


of delivery in the certificated service area of the municipally


owned utility or electric cooperative.


(g)AAIn addition to a sale authorized under Subsection (d) or


(f), a municipally owned utility or electric cooperative or related


generation and transmission electric cooperative may purchase


electric power provided by the owner or operator of the distributed


generation facility at wholesale at a mutually agreed on price. The


price may be based wholly or partly on the ERCOT market clearing
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price of energy at the time of day and at the location at which the


electric power is made available.


(h)AAA municipally owned utility or electric cooperative


shall make available a standard interconnection application and


agreement for distributed generation facilities that is


substantially similar to the commission ’s interconnection


agreement form and consistent with this section to facilitate the


connection of distributed generation facilities. A municipally


owned utility or electric cooperative shall allow interconnection


of a distributed generation facility and provide to a distributed


generation facility on a nondiscriminatory basis wholesale


transmission service, including at distribution voltage, in the


same manner as for other power generation companies to transmit to


the ERCOT power grid the electric power generated by the


distributed generation facility. A municipally owned utility or


electric cooperative may recover from the owner or operator of the


distributed generation facility all reasonable costs necessary for


and directly attributable to the interconnection of the facility,


including the reasonable costs of necessary system upgrades and


improvements directly attributable to the distributed generation


facility.


(i)AANot later than the 30th day after the date a complete


application for interconnection of a distributed generation


facility is received, the municipally owned utility or electric


cooperative shall provide the applicant with a written good faith


cost estimate for interconnection-related costs.AAThe municipally


owned utility or electric cooperative may not incur any


interconnection-related costs without entering into a written


agreement for the payment of those costs by the applicant.


(j)AAThe process to interconnect a distributed generation


facility must be completed not later than the 240th day after the


date the municipally owned utility or electric cooperative receives


payment of all estimated costs to complete the interconnection,


except that:


(1)AAthe period may be extended by written agreement


between the parties; or


(2)AAthe period may be extended after a good faith
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showing by the municipally owned utility or electric cooperative


that the interconnection requires improvements, upgrades, or


construction of new facilities that cannot reasonably be completed


within that period, in which case the period may be extended for a


time not to exceed the time necessary for the improvements,


upgrades, or construction of new facilities to be completed.


(k)AAA municipally owned utility or electric cooperative


shall charge the owner or operator of a distributed generation


facility rates on a reasonable and nondiscriminatory basis for


providing wholesale transmission service to the distributed


generation facility owner in the same manner as for other power


generation companies to transmit to the ERCOT power grid the


electric power generated by the distributed generation facility in


accordance with a tariff filed by the municipally owned utility or


electric cooperative with the commission.


(l)AAThe owner or operator of the distributed generation


facility shall contract with the municipally owned utility or


electric cooperative or the municipally owned utility ’s or electric


cooperative’s designee for any scheduling, settlement,


communication, telemetry, or other services required to


participate in the ERCOT wholesale market, but only to the extent


that theAAutility, cooperative, or designee offers the services on


a nondiscriminatory basis and at a commercially reasonable cost. If


the municipally owned utility or electric cooperative or the


municipally owned utility’s or electric cooperative’s designee does


not offer or declines to offer the services, or fails to do so on a


nondiscriminatory basis and at a commercially reasonable cost as


determined by quotes from at least three third parties providing


the same services, the owner or operator of the distributed


generation facility may contract with a third party provider to


obtain the services.


(m)AAA distributed generation facility must comply with


emissions limitations established by the Texas Commission on


Environmental Quality for a standard emissions permit for an


electric generation facility unit installed after January 1, 1995.


(n)AAA municipally owned utility or electric cooperative is


not required to interconnect a distributed generation facility
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under this section if, on the date the utility or cooperative


receives an application for interconnection of the facility, the


municipally owned utility or electric cooperative has


interconnected distributed generation facilities with an aggregate


capacity that equals the lesser amount of:


(1)AA5 percent of the municipally owned utility’s or


electric cooperative’s average of the 15-minute summer peak load


coincident with the independent system operator’s 15-minute summer


peak load in each of the months of June, July, August, and


September; or


(2)AA300 megawatts, adjusted annually by the percentage


of total system load growth in the ERCOT power region beginning in


2022.


(o)AAA municipally owned utility or electric cooperative


that, on the date the utility or cooperative receives an


application for interconnection of a distributed generation


facility, has interconnected distributed generation facilities


with an aggregate capacity less than the threshold described by


Subsection (n) is required to increase that capacity only up to that


threshold.


(p)AAThis section is not intended to change registration


standards or other qualifications required by the independent


organization certified under Section 39.151 for the ERCOT power


region related to the participation of distributed generation


facilities in the wholesale market. This section is not intended to


allow distributed generation facilities to participate in a manner


that is not technically feasible or that is otherwise in conflict


with wholesale rules and requirements adopted by the independent


organization certified under Section 39.151 for the ERCOT power


region.


Added by Acts 2021, 87th Leg., R.S., Ch. 561 (S.B. 398), Sec. 3,


eff. September 1, 2021.


Sec. 35.038.AAFACILITATING CERTAIN INTERCOMPANY LANDFILL


GAS-TO-ELECTRICITY USE. (a)AAThis section only applies in a county


with a population of more than 1.2 million in which a national


wildlife refuge is wholly or partly located.


18



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.151

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.151

http://www.legis.state.tx.us/tlodocs/87R/billtext/html/SB00398F.HTM





(b)AANotwithstanding any other provision of this title, and


for the purposes of reducing environmental emissions, putting to a


beneficial purpose landfill gas as an electric generation fuel that


would otherwise be flared, enabling the operation of electric


generation to a greater degree, and enhancing the reliability and


resilience of electric service in this state, a person who is not an


electric utility and who owns and operates equipment or facilities


to produce, generate, transmit, distribute, store, sell, or furnish


electricity produced by the use of landfill methane gas may:


(1)AAuse the equipment or facilities to provide


electricity and electric service to the person and to the person’s


affiliates without being considered to be an electric utility, a


public utility, a retail electric provider, a power marketer, or a


person providing aggregation;


(2)AAinterconnect the equipment or facilities in a


timely manner and on reasonable and nondiscriminatory terms and


conditions with any electric utility, municipally owned utility, or


electric cooperative that has a retail service area for any portion


of the equipment or facilities; and


(3)AAreceive backup, supplemental, or other electric


service for any of the person’s or the person’s affiliates’


facilities that consume electricity from any electric utility,


municipally owned utility, or electric cooperative that has a


retail service area for any portion of the person’s facilities or


equipment that are interconnected regardless of whether those


facilities are in the same retail service area as the location of


the interconnection point.


(c)AABackup, supplemental, or other electric service


provided under this section through an interconnection for a


person’s electricity-consuming facilities that are connected to


the person’s interconnected equipment or facilities does not


constitute a service area encroachment or other violation of law by


the electric utility, municipally owned utility, or electric


cooperative supplying the backup, supplemental, or other electric


service.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 15, eff.


June 8, 2021.
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Amended by:


Acts 2023, 88th Leg., R.S., Ch. 644 (H.B. 4559), Sec. 270,


eff. September 1, 2023.


Redesignated from Utilities Code, Section 35.037 by Acts 2023, 88th


Leg., R.S., Ch. 768 (H.B. 4595), Sec. 24.001(61), eff. September 1,


2023.


SUBCHAPTER C. QUALIFYING FACILITIES


Sec.A35.061.AAENCOURAGEMENT OF ECONOMICAL PRODUCTION. The


commission shall adopt and enforce rules to encourage the


economical production of electric energy by qualifying facilities.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A35.062.AAAPPLICATION FOR CERTIFICATION. (a) An


electric utility or a qualifying facility may submit to the


commission for certification a copy of an agreement between the


utility and facility for the purchase of capacity.


(b)AAAn agreement submitted for certification under this


section may provide that the agreement is contingent on


certification by the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A35.063.AAHEARING. (a) The commission, on its own


motion or on the request of a party to the agreement or another


affected person, may conduct a hearing on an agreement for which


certification is sought under Section 35.062.


(b)AAA request for a hearing or a commission decision to hold


a hearing must be made not later than the 90th day after the date the


agreement is submitted to the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A35.064.AACERTIFICATION STANDARDS. The commission shall


certify an agreement submitted under Section 35.062 if the


agreement:


(1)AAprovides for payments over the contract term that


are equal to or less than the electric utility ’s avoided costs, as


20



http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB04559F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=35.037

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB04595F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=35.062

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=35.062





established by the commission and in effect at the time the


agreement was signed; and


(2)AAprovides the electric utility the opportunity to


acquire the cogeneration or small-power production installation


before the installation is offered to another purchaser or provides


other sufficient assurance that the electric utility will be


provided with a comparable supply of electricity, if the qualifying


facility ceases to operate the installation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A35.065.AADEADLINES FOR COMMISSION ACTION. (a) Except


as provided by Subsection (b), the commission shall make its


determination regarding whether a certification should be granted


under Section 35.064 not later than the 90th day after the date the


agreement is submitted.


(b)AAIf a hearing is held under Section 35.063, the


commission shall make its determination regarding whether a


certification should be granted not later than the 120th day after


the date the agreement is submitted, except that this deadline is


extended by two days for each day in excess of five days on which the


commission conducts a hearing on the merits of the certification.


(c)AAIf the commission does not make a determination by the


date provided by Subsection (a) or (b), as applicable, the


agreement is considered to meet the requirements of Section 35.064


and the certification is considered granted.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A35.066.AATERM OF CERTIFICATION. A certification of an


agreement granted under this subchapter is effective until the


earlier of:


(1)AAthe expiration date of the agreement; or


(2)AAthe 15th anniversary of the date of the


certification.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. ELECTRIC ENERGY STORAGE
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Sec. 35.151.AAELECTRIC ENERGY STORAGE.AAThis subchapter


applies only to the ownership or operation of electric energy


storage equipment or facilities in the ERCOT power region that are


intended to:


(1)AAprovide energy or ancillary services at wholesale,


including electric energy storage equipment or facilities listed on


a power generation company ’s registration with the commission or,


for an exempt wholesale generator, on the generator ’s registration


with the Federal Energy Regulatory Commission; or


(2)AAprovide reliable delivery of electric energy to


distribution customers.


Added by Acts 2011, 82nd Leg., R.S., Ch. 1069 (S.B. 943), Sec. 2,


eff. September 1, 2011.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 562 (S.B. 415), Sec. 1, eff.


September 1, 2021.


Sec. 35.152.AAGENERATION ASSETS. (a)AAElectric energy


storage equipment or facilities that are intended to be used to sell


energy or ancillary services at wholesale are generation assets.


(b)AAThe owner or operator of electric energy storage


equipment or facilities that are generation assets under Subsection


(a) is a power generation company and is required to register under


Section 39.351(a).AAThe owner or operator of the equipment or


facilities is entitled to:


(1)AAinterconnect the equipment or facilities;


(2)AAobtain transmission service for the equipment or


facilities; and


(3)AAuse the equipment or facilities to sell


electricity or ancillary services at wholesale in a manner


consistent with the provisions of this title and commission rules


applicable to a power generation company or an exempt wholesale


generator.


(c)AANotwithstanding Subsection (a), this section does not


affect a determination made by the commission in a final order


issued before December 31, 2010.


(d)AASubsection (b) does not require a municipally owned
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utility or an electric cooperative that owns or operates electric


energy storage equipment or facilities described by Subsection (a)


to register as a power generation company under Section 39.351(a).


Added by Acts 2011, 82nd Leg., R.S., Ch. 1069 (S.B. 943), Sec. 2,


eff. September 1, 2011.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 77 (S.B. 1012), Sec. 1, eff.


September 1, 2019.


Sec. 35.153.AACONTRACTS FOR ELECTRIC ENERGY STORAGE FOR


RELIABILITY SERVICES. (a)AAA transmission and distribution


utility, with prior approval of the commission, may contract with a


power generation company to provide electric energy from an


electric energy storage facility to ensure reliable service to


distribution customers.


(b)AAThe commission may not authorize ownership of an


electric energy storage facility by a transmission and distribution


utility.


(c)AABefore entering into a contract under Subsection (a),


the transmission and distribution utility must issue a request for


proposals for use of an electric energy storage facility to meet the


utility’s reliability needs.


(d)AAA transmission and distribution utility may enter into a


contract under Subsection (a) only if use of an electric energy


storage facility is more cost-effective than construction or


modification of traditional distribution facilities.


(e)AAA transmission and distribution utility may not enter


into a contract under Subsection (a) that reserves an amount of


capacity exceeding the amount of capacity required to ensure


reliable service to the utility’s distribution customers.


(f)AAA power generation company that owns or operates an


electric energy storage facility subject to a contract under


Subsection (a) may sell electric energy or ancillary services


through use of the facility only to the extent that the company


reserves capacity as required by the contract.


(g)AAA power generation company that owns or operates an


electric energy storage facility subject to a contract under


23



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.351

http://www.legis.state.tx.us/tlodocs/82R/billtext/html/SB00943F.HTM

http://www.legis.state.tx.us/tlodocs/86R/billtext/html/SB01012F.HTM





Subsection (a) may not discharge the facility to satisfy the


contract’s requirements unless directed by the transmission and


distribution utility.


(h)AAA contract under Subsection (a) must require a power


generation company that owns or operates an electric energy storage


facility to reimburse a transmission and distribution utility for


the cost of an administrative penalty assessed against the utility


for a violation caused by the facility ’s failure to meet the


requirements of the agreement.


(i)AAIn establishing the rates of a transmission and


distribution utility, a regulatory authority shall review a


contract between the utility and a power generation company under


Subsection (a).AAThe utility has the burden of proof to establish


that the costs of the contract are reasonable and necessary.AAThe


regulatory authority may authorize a transmission and distribution


utility to include a reasonable return on the payments required


under the contract only if the contract terms satisfy the relevant


accounting standards for a capital lease or finance lease.


(j)AAThe total amount of electric energy storage capacity


reserved by contracts under Subsection (a) may not exceed 100


megawatts.AAThe commission shall by rule establish the maximum


amount of electric energy storage capacity allotted to each


transmission and distribution utility.


(k)AAThe commission shall adopt rules as necessary to


implement this section and establish criteria for approving


contracts under Subsection (a).


Added by Acts 2021, 87th Leg., R.S., Ch. 562 (S.B. 415), Sec. 2,


eff. September 1, 2021.
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ut.36.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 36. RATES


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A36.001.AAAUTHORIZATION TO ESTABLISH AND REGULATE RATES.


(a) The regulatory authority may establish and regulate rates of an


electric utility and may adopt rules for determining:


(1)AAthe classification of customers and services; and


(2)AAthe applicability of rates.


(b)AAA rule or order of the regulatory authority may not


conflict with a ruling of a federal regulatory body.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.002.AACOMPLIANCE WITH TITLE. An electric utility


may not charge or receive a rate for utility service except as


provided by this title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.003.AAJUST AND REASONABLE RATES. (a) The regulatory


authority shall ensure that each rate an electric utility or two or


more electric utilities jointly make, demand, or receive is just


and reasonable.


(b)AAA rate may not be unreasonably preferential,


prejudicial, or discriminatory but must be sufficient, equitable,


and consistent in application to each class of consumer.


(c)AAAn electric utility may not:


(1)AAgrant an unreasonable preference or advantage


concerning rates to a person in a classification;


(2)AAsubject a person in a classification to an


unreasonable prejudice or disadvantage concerning rates; or


(3)AAestablish or maintain an unreasonable difference


concerning rates between localities or between classes of service.


(d)AAIn establishing an electric utility’s rates, the


commission may treat as a single class two or more municipalities
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that an electric utility serves if the commission considers that


treatment to be appropriate.


(e)AAA charge to an individual customer for retail or


wholesale electric service that is less than the rate approved by


the regulatory authority does not constitute an impermissible


difference, preference, or advantage.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.004.AAEQUALITY OF RATES AND SERVICES. (a) An


electric utility may not directly or indirectly charge, demand, or


receive from a person a greater or lesser compensation for a service


provided or to be provided by the utility than the compensation


prescribed by the applicable tariff filed under Section 32.101.


(b)AAA person may not knowingly receive or accept a service


from an electric utility for a compensation greater or less than the


compensation prescribed by the tariff.


(c)AANotwithstanding Subsections (a) and (b), an electric


utility may charge an individual customer for wholesale or retail


electric service in accordance with Section 36.007.


(d)AAThis title does not prevent a cooperative corporation


from returning to its members net earnings resulting from its


operations in proportion to the members’ purchases from or through


the corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.005.AARATES FOR AREA NOT IN MUNICIPALITY. Without


the approval of the commission, an electric utility’s rates for an


area not in a municipality may not exceed 115 percent of the average


of all rates for similar services for all municipalities served by


the same utility in the same county as that area.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.006.AABURDEN OF PROOF. In a proceeding involving a


proposed rate change, the electric utility has the burden of


proving that:


(1)AAthe rate change is just and reasonable, if the


utility proposes the change; or
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(2)AAan existing rate is just and reasonable, if the


proposal is to reduce the rate.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.007.AADISCOUNTED WHOLESALE OR RETAIL RATES. (a) On


application by an electric utility, a regulatory authority may


approve wholesale or retail tariffs or contracts containing charges


that are less than rates approved by the regulatory authority but


not less than the utility’s marginal cost. The charges must be in


accordance with the principles of this title and may not be


unreasonably preferential, prejudicial, discriminatory,


predatory, or anticompetitive.


(b)AAThe method for computing the marginal cost of the


electric utility consists of energy and capacity components. The


energy component includes variable operation and maintenance


expense and marginal fuel or the energy component of purchased


power. The capacity component is based on the annual economic value


of deferring, accelerating, or avoiding the next increment of


needed capacity, without regard to whether the capacity is


purchased or built.


(c)AAThe commission shall ensure that the method for


determining marginal cost is consistently applied among utilities


but may recognize the individual load and resource requirements of


the electric utility.


(d)AANotwithstanding any other provision of this title, the


commission shall ensure that the electric utility’s allocable costs


of serving customers paying discounted rates under this section are


not borne by the utility’s other customers.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.008.AASTATE TRANSMISSION SYSTEM. In establishing


rates for an electric utility, the commission may review the


state’s transmission system and make recommendations to the utility


on the need to build new power lines, upgrade power lines, and make


other necessary improvements and additions.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 23, eff. Sept. 1, 1999.
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Sec. 36.009.AABILLING DEMAND FOR CERTAIN UTILITY


CUSTOMERS.AANotwithstanding any other provision of this code, the


commission by rule shall require a transmission and distribution


utility to:


(1)AAwaive the application of demand ratchet provisions


for each nonresidential secondary service customer that has a


maximum load factor equal to or below a factor set by commission


rule;


(2)AAimplement procedures to verify annually whether


each nonresidential secondary service customer has a maximum load


factor that qualifies the customer for the waiver described by


Subdivision (1);


(3)AAspecify in the utility’s tariff whether the


utility’s nonresidential secondary service customers that qualify


for the waiver described by Subdivision (1) are to be billed for


distribution service charges on the basis of:


(A)AAkilowatts;


(B)AAkilowatt-hours; or


(C)AAkilovolt-amperes; and


(4)AAmodify the utility’s tariff in the utility’s next


base rate case to implement the waiver described by Subdivision (1)


and make the specification required by Subdivision (3).


Added by Acts 2011, 82nd Leg., R.S., Ch. 150 (H.B. 1064), Sec. 1,


eff. May 28, 2011.


SUBCHAPTER B. COMPUTATION OF RATES


Sec.A36.051.AAESTABLISHING OVERALL REVENUES. In


establishing an electric utility’s rates, the regulatory authority


shall establish the utility’s overall revenues at an amount that


will permit the utility a reasonable opportunity to earn a


reasonable return on the utility’s invested capital used and useful


in providing service to the public in excess of the utility’s


reasonable and necessary operating expenses.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A36.052.AAESTABLISHING REASONABLE RETURN. In


establishing a reasonable return on invested capital, the


regulatory authority shall consider applicable factors, including:


(1)AAthe efforts and achievements of the utility in


conserving resources;


(2)AAthe quality of the utility’s services;


(3)AAthe efficiency of the utility’s operations; and


(4)AAthe quality of the utility’s management.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 24, eff. Sept. 1, 1999.


Sec.A36.053.AACOMPONENTS OF INVESTED CAPITAL. (a) Electric


utility rates shall be based on the original cost, less


depreciation, of property used by and useful to the utility in


providing service.


(b)AAThe original cost of property shall be determined at the


time the property is dedicated to public use, whether by the utility


that is the present owner or by a predecessor.


(c)AAIn this section, the term "original cost" means the


actual money cost or the actual money value of consideration paid


other than money.


(d)AAIf the commission issues a certificate of convenience


and necessity or if the commission, acting under the authority


formerly provided by Section 39.203(e), ordered an electric utility


or a transmission and distribution utility to construct or enlarge


transmission or transmission-related facilities to facilitate


meeting the goal for generating capacity from renewable energy


technologies under former Section 39.904(a), the commission shall


find that the facilities are used and useful to the utility in


providing service for purposes of this section and are prudent and


includable in the rate base, regardless of the extent of the


utility’s actual use of the facilities.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., 1st C.S., Ch. 1 (S.B. 20), Sec. 1, eff.


September 1, 2005.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 10, eff.
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September 1, 2023.


Sec.A36.054.AACONSTRUCTION WORK IN PROGRESS. (a)


Construction work in progress, at cost as recorded on the electric


utility’s books, may be included in the utility’s rate base. The


inclusion of construction work in progress is an exceptional form


of rate relief that the regulatory authority may grant only if the


utility demonstrates that inclusion is necessary to the utility’s


financial integrity.


(b)AAConstruction work in progress may not be included in the


rate base for a major project under construction to the extent that


the project has been inefficiently or imprudently planned or


managed.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.055.AASEPARATIONS AND ALLOCATIONS. Costs of


facilities, revenues, expenses, taxes, and reserves shall be


separated or allocated as prescribed by the regulatory authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.056.AADEPRECIATION, AMORTIZATION, AND DEPLETION.


(a) The commission shall establish proper and adequate rates and


methods of depreciation, amortization, or depletion for each class


of property of an electric or municipally owned utility.


(b)AAThe rates and methods established under this section and


the depreciation account required by Section 32.102 shall be used


uniformly and consistently throughout rate-setting and appeal


proceedings.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.057.AANET INCOME; DETERMINATION OF REVENUES AND


EXPENSES. (a) An electric utility’s net income is the total


revenues of the utility less all reasonable and necessary expenses


as determined by the regulatory authority.


(b)AAThe regulatory authority shall determine revenues and


expenses in a manner consistent with this subchapter.


(c)AAThe regulatory authority may adopt reasonable rules
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with respect to whether an expense is allowed for ratemaking


purposes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.058.AACONSIDERATION OF PAYMENT TO AFFILIATE. (a)


Except as provided by Subsection (b), the regulatory authority may


not allow as capital cost or as expense a payment to an affiliate


for:


(1)AAthe cost of a service, property, right, or other


item; or


(2)AAinterest expense.


(b)AAThe regulatory authority may allow a payment described


by Subsection (a) only to the extent that the regulatory authority


finds the payment is reasonable and necessary for each item or class


of items as determined by the commission.


(c)AAA finding under Subsection (b) must include:


(1)AAa specific finding of the reasonableness and


necessity of each item or class of items allowed; and


(2)AAa finding that the price to the electric utility is


not higher than the prices charged by the supplying affiliate for


the same item or class of items to:


(A)AAits other affiliates or divisions; or


(B)AAa nonaffiliated person within the same market


area or having the same market conditions.


(d)AAIn making a finding regarding an affiliate transaction,


the regulatory authority shall:


(1)AAdetermine the extent to which the conditions and


circumstances of that transaction are reasonably comparable


relative to quantity, terms, date of contract, and place of


delivery; and


(2)AAallow for appropriate differences based on that


determination.


(e)AAThis section does not require a finding to be made


before payments made by an electric utility to an affiliate are


included in the utility’s charges to consumers if there is a


mechanism for making the charges subject to refund pending the


making of the finding.
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(f)AAIf the regulatory authority finds that an affiliate


expense for the test period is unreasonable, the regulatory


authority shall:


(1)AAdetermine the reasonable level of the expense; and


(2)AAinclude that expense in determining the electric


utility’s cost of service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 25, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., Ch. 413 (S.B. 1668), Sec. 1, eff. June


17, 2005.


Sec.A36.059.AATREATMENT OF CERTAIN TAX BENEFITS. (a) In


determining the allocation of tax savings derived from liberalized


depreciation and amortization, the investment tax credit, and the


application of similar methods, the regulatory authority shall:


(1)AAbalance equitably the interests of present and


future customers; and


(2)AAapportion accordingly the benefits between


consumers and the electric or municipally owned utility.


(b)AAIf an electric utility or a municipally owned utility


retains a portion of the investment tax credit, that portion shall


be deducted from the original cost of the facilities or other


addition to the rate base to which the credit applied to the extent


allowed by the Internal Revenue Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.060.AACONSOLIDATED INCOME TAX RETURNS.


(a)AAIf an expense is allowed to be included in utility rates


or an investment is included in the utility rate base, the related


income tax benefit must be included in the computation of income tax


expense to reduce the rates.AAIf an expense is not allowed to be


included in utility rates or an investment is not included in the


utility rate base, the related income tax benefit may not be


included in the computation of income tax expense to reduce the


rates.AAThe income tax expense shall be computed using the


statutory income tax rates.
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(b)AAThe amount of income tax that a consolidated group of


which an electric utility is a member saves, because the


consolidated return eliminates the intercompany profit on


purchases by the utility from an affiliate, shall be applied to


reduce the cost of the property or service purchased from the


affiliate.


(c)AAThe investment tax credit allowed against federal


income taxes, to the extent retained by the electric utility, shall


be applied as a reduction in the rate-based contribution of the


assets to which the credit applies, to the extent and at the rate


allowed by the Internal Revenue Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 787 (S.B. 1364), Sec. 1, eff.


September 1, 2013.


Sec.A36.061.AAALLOWANCE OF CERTAIN EXPENSES. (a) The


regulatory authority may not allow as a cost or expense for


ratemaking purposes:


(1)AAan expenditure for legislative advocacy; or


(2)AAan expenditure described by Section 32.104 that


the regulatory authority determines to be not in the public


interest.


(b)AAThe regulatory authority may allow as a cost or expense:


(1)AAreasonable charitable or civic contributions not


to exceed the amount approved by the regulatory authority; and


(2)AAreasonable costs of participating in a proceeding


under this title not to exceed the amount approved by the regulatory


authority.


(c)AAAn electric utility located in a portion of this state


not subject to retail competition may establish a bill payment


assistance program for a customer who is a military veteran who a


medical doctor certifies has a significantly decreased ability to


regulate the individual ’s body temperature because of severe burns


received in combat.AAA regulatory authority shall allow as a cost


or expense a cost or expense of the bill payment assistance


program.AAThe electric utility is entitled to:


9



http://www.legis.state.tx.us/tlodocs/83R/billtext/html/SB01364F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=32.104





(1)AAfully recover all costs and expenses related to


the bill payment assistance program;


(2)AAdefer each cost or expense related to the bill


payment assistance program not explicitly included in base rates;


and


(3)AAapply carrying charges at the utility’s weighted


average cost of capital to the extent related to the bill payment


assistance program.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 597 (S.B. 981), Sec. 1, eff.


June 14, 2013.


Sec.A36.062.AACONSIDERATION OF CERTAIN EXPENSES. The


regulatory authority may not consider for ratemaking purposes:


(1)AAan expenditure for legislative advocacy, made


directly or indirectly, including legislative advocacy expenses


included in trade association dues;


(2)AAa payment made to cover costs of an accident,


equipment failure, or negligence at a utility facility owned by a


person or governmental entity not selling power in this state,


other than a payment made under an insurance or risk-sharing


arrangement executed before the date of loss;


(3)AAan expenditure for costs of processing a refund or


credit under Section 36.110; or


(4)AAany other expenditure, including an executive


salary, advertising expense, legal expense, or civil penalty or


fine, the regulatory authority finds to be unreasonable,


unnecessary, or not in the public interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.063.AACONSIDERATION OF PROFIT OR LOSS FROM SALE OR


LEASE OF MERCHANDISE. In establishing an electric or municipally


owned utility’s rates, the regulatory authority may not consider


any profit or loss that results from the sale or lease of


merchandise, including appliances, fixtures, or equipment, to the


extent that merchandise is not integral to providing utility
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service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.064.AASELF-INSURANCE. (a) An electric utility may


self-insure all or part of the utility’s potential liability or


catastrophic property loss, including windstorm, fire, and


explosion losses, that could not have been reasonably anticipated


and included under operating and maintenance expenses.


(b)AAThe commission shall approve a self-insurance plan


under this section if the commission finds that:


(1)AAthe coverage is in the public interest;


(2)AAthe plan, considering all costs, is a lower cost


alternative to purchasing commercial insurance; and


(3)AAratepayers will receive the benefits of the


savings.


(c)AAIn computing an electric utility’s reasonable and


necessary expenses under this subchapter, the regulatory


authority, to the extent the regulatory authority finds is in the


public interest, shall allow as a necessary expense the money


credited to a reserve account for self-insurance. The regulatory


authority shall determine reasonableness under this subsection:


(1)AAfrom information provided at the time the


self-insurance plan and reserve account are established; and


(2)AAon the filing of a rate case by an electric utility


that has a reserve account.


(d)AAAfter a reserve account for self-insurance is


established, the regulatory authority shall:


(1)AAdetermine whether the reserve account has a


surplus or shortage under Subsection (e); and


(2)AAsubtract any surplus from or add any shortage to


the utility’s rate base.


(e)AAA surplus in the reserve account exists if the charges


against the account are less than the money credited to the account.


A shortage in the reserve account exists if the charges against the


account are greater than the money credited to the account.


(f)AAThe allowance for self-insurance under this title for


ratemaking purposes is not applicable to nuclear plant investment.
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(g)AAThe commission shall adopt rules governing


self-insurance under this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 36.065.AAPENSION AND OTHER POSTEMPLOYMENT BENEFITS.


(a) The regulatory authority shall include in the rates of an


electric utility expenses for pension and other postemployment


benefits, as determined by actuarial or other similar studies in


accordance with generally accepted accounting principles, in an


amount the regulatory authority finds reasonable.AAExpenses for


pension and other postemployment benefits include, in an amount


found reasonable by the regulatory authority, the benefits


attributable to the service of employees who were employed by the


predecessor integrated electric utility of an electric utility


before the utility ’s unbundling under Chapter 39 irrespective of


the business activity performed by the employee or the affiliate to


which the employee was transferred on or after the unbundling.


(b)AAAn electric utility may establish one or more reserve


accounts for expenses for pension and other postemployment


benefits.AAAn electric utility shall periodically record in the


reserve account any difference between:


(1)AAthe annual amount of pension and other


postemployment benefits approved as an expense in the electric


utility’s last general rate proceeding or, if that amount cannot be


determined from the regulatory authority’s order, the amount


recorded for pension and other postemployment benefits under


generally accepted accounting principles during the first year that


rates from the electric utility’s last general rate proceeding are


in effect; and


(2)AAthe annual amount of pension and other


postemployment benefits as determined by actuarial or other similar


studies that are chargeable to the electric utility’s expense.


(c)AAA surplus in the reserve account exists if the amount of


pension and other postemployment benefits under Subsection (b)(1)


is greater than the amount determined under Subsection (b)(2).AAA


shortage in the reserve account exists if the amount of pension and


other postemployment benefits under Subsection (b)(1) is less than
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the amount determined under Subsection (b)(2).


(d)AAIf a reserve account for pension and other


postemployment benefits is established, the regulatory authority


at a subsequent general rate proceeding shall:


(1)AAreview the amounts recorded to the reserve account


to determine whether the amounts are reasonable expenses;


(2)AAdetermine whether the reserve account has a


surplus or shortage under Subsection (c); and


(3)AAsubtract any surplus from or add any shortage to


the electric utility’s rate base with the surplus or shortage


amortized over a reasonable time.


Added by Acts 2005, 79th Leg., Ch. 385 (S.B. 1447), Sec. 1, eff.


June 17, 2005.


Amended by:


Acts 2017, 85th Leg., R.S., Ch. 51 (S.B. 1002), Sec. 1, eff.


May 22, 2017.


Sec. 36.066.AACOSTS RELATED TO REPORTING ON SAFETY PROCESSES


AND INSPECTIONS FOR CERTAIN UTILITIES. (a)AACosts incurred by an


electric utility to comply with Section 38.102 shall be recorded as


a regulatory asset for timely recovery in rates established by the


commission.


(b)AAThe commission may adopt rules relating to the recording


of regulatory assets under this section.


Added by Acts 2019, 86th Leg., R.S., Ch. 1320 (H.B. 4150), Sec. 3,


eff. September 1, 2019.


Sec. 36.067.AACONSIDERATION OF COMPENSATION AND BENEFIT


EXPENSES. (a)AAIn this section, "employee compensation and


benefits" includes base salaries, wages, incentive compensation,


and benefits. The term does not include:


(1)AApension or other postemployment benefits; or


(2)AAincentive compensation for an officer of an


electric utility related to attaining:


(A)AAfinancial metrics; or


(B)AAmetrics adverse to customers’ interests as


determined by the commission.
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(b)AAWhen establishing an electric utility’s rates, the


regulatory authority shall presume that employee compensation and


benefits expenses are reasonable and necessary if the expenses are


consistent with market compensation studies issued not earlier than


three years before the initiation of the proceeding to establish


the rates.


Added by Acts 2023, 88th Leg., R.S., Ch. 3 (S.B. 1016), Sec. 1, eff.


May 5, 2023.


SUBCHAPTER C. GENERAL PROCEDURES FOR RATE CHANGES PROPOSED BY


UTILITY


Sec.A36.101.AADEFINITION. In this subchapter, "major


change" means an increase in rates that would increase the


aggregate revenues of the applicant more than the greater of


$100,000 or 2-1/2 percent. The term does not include an increase in


rates that the regulatory authority allows to go into effect or the


electric utility makes under an order of the regulatory authority


after hearings held with public notice.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.102.AASTATEMENT OF INTENT TO CHANGE RATES. (a)


Except as provided by Section 33.024, an electric utility may not


change its rates unless the utility files a statement of its intent


with the regulatory authority that has original jurisdiction over


those rates at least 35 days before the effective date of the


proposed change.


(b)AAThe electric utility shall also mail or deliver a copy


of the statement of intent to the appropriate officer of each


affected municipality.


(c)AAThe statement of intent must include:


(1)AAproposed revisions of tariffs; and


(2)AAa detailed statement of:


(A)AAeach proposed change;


(B)AAthe effect the proposed change is expected to


have on the revenues of the utility;


(C)AAeach class and number of utility consumers
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affected; and


(D)AAany other information required by the


regulatory authority ’s rules.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.103.AANOTICE OF INTENT TO CHANGE RATES. (a) The


electric utility shall:


(1)AApublish, in conspicuous form and place, notice to


the public of the proposed change once each week for four successive


weeks before the effective date of the proposed change in a


newspaper having general circulation in each county containing


territory affected by the proposed change; and


(2)AAmail notice of the proposed change to any other


affected person as required by the regulatory authority’s rules.


(b)AAThe regulatory authority may waive the publication of


notice requirement prescribed by Subsection (a) in a proceeding


that involves only a rate reduction for each affected ratepayer.


The applicant shall give notice of the proposed rate change by mail


to each affected utility customer.


(c)AAThe regulatory authority by rule shall define other


proceedings for which the publication of notice requirement


prescribed by Subsection (a) may be waived on a showing of good


cause. A waiver may not be granted in a proceeding involving a rate


increase to any class or category of ratepayer.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.104.AAEARLY EFFECTIVE DATE OF RATE CHANGE. (a) For


good cause shown, the regulatory authority may allow a rate change,


other than a major change, to take effect:


(1)AAbefore the end of the 35-day period prescribed by


Section 36.102; and


(2)AAunder conditions the regulatory authority


prescribes, subject to suspension as provided by this subchapter.


(b)AAThe electric utility shall immediately revise its


tariffs to include the change.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A36.105.AADETERMINATION OF PROPRIETY OF RATE CHANGE;


HEARING. (a) If a tariff changing rates is filed with a regulatory


authority, the regulatory authority shall, on complaint by an


affected person, or may, on its own motion, not later than the 30th


day after the effective date of the change, enter on a hearing to


determine the propriety of the change.


(b)AAThe regulatory authority shall hold a hearing in every


case in which the change constitutes a major change. The regulatory


authority may, however, use an informal proceeding if the


regulatory authority does not receive a complaint before the 46th


day after the date notice of the change is filed.


(c)AAThe regulatory authority shall give reasonable notice


of the hearing, including notice to the governing body of each


affected municipality and county. The electric utility is not


required to provide a formal answer or file any other formal


pleading in response to the notice, and the absence of an answer


does not affect an order for a hearing.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.106.AAREGIONAL HEARING. The commission shall hold a


regional hearing at an appropriate location in a case in which the


commission determines it is in the public interest to hear


testimony at a regional hearing for inclusion in the record.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.107.AAPREFERENCE TO HEARING. The regulatory


authority shall:


(1)AAgive preference to a hearing under this subchapter


and to deciding questions arising under this subchapter and


Subchapter E over any other question pending before it; and


(2)AAdecide the questions as quickly as possible.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.108.AARATE SUSPENSION; DEADLINE. (a) Pending the


hearing and a decision:


(1)AAthe local regulatory authority, after delivering


to the electric utility a written statement of the regulatory
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authority’s reasons, may suspend the rate change for not longer


than 90 days after the date the rate change would otherwise be


effective; and


(2)AAthe commission may suspend the rate change for not


longer than 150 days after the date the rate change would otherwise


be effective.


(b)AAThe 150-day period prescribed by Subsection (a)(2)


shall be extended two days for each day the actual hearing on the


merits of the case exceeds 15 days.


(c)AAIf the regulatory authority does not make a final


determination concerning a rate change before expiration of the


applicable suspension period, the regulatory authority is


considered to have approved the change. This approval is subject to


the authority of the regulatory authority thereafter to continue a


hearing in progress.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.109.AATEMPORARY RATES. (a) The regulatory


authority may establish temporary rates to be in effect during the


applicable suspension period under Section 36.108.


(b)AAIf the regulatory authority does not establish


temporary rates, the rates in effect when the suspended tariff was


filed continue in effect during the suspension period.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.110.AABONDED RATES. (a) An electric utility may put


a changed rate into effect throughout the area in which the utility


sought to change its rates, including an area over which the


commission is exercising appellate or original jurisdiction, by


filing a bond with the commission if:


(1)AAthe 150-day suspension period has been extended


under Section 36.108(b); and


(2)AAthe commission fails to make a final determination


before the 151st day after the date the rate change would otherwise


be effective.


(b)AAThe bonded rate may not exceed the proposed rate.


(c)AAThe bond must be:
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(1)AApayable to the commission in an amount, in a form,


and with a surety approved by the commission; and


(2)AAconditioned on refund.


(d)AAThe electric utility shall refund or credit against


future bills:


(1)AAmoney collected under the bonded rates in excess


of the rate finally ordered; and


(2)AAinterest on that money, at the current interest


rate as determined by the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.111.AAESTABLISHMENT OF FINAL RATES. (a) If, after


hearing, the regulatory authority finds the rates are unreasonable


or in violation of law, the regulatory authority shall:


(1)AAenter an order establishing the rates the electric


utility shall charge or apply for the service in question; and


(2)AAserve a copy of the order on the electric utility.


(b)AAThe rates established in the order shall be observed


thereafter until changed as provided by this title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


For expiration of this section, see Subsection (g).


Sec. 36.112.AACOST RECOVERY AND RATE ADJUSTMENT STANDARDS


AND PROCEDURES FOR CERTAIN NON-ERCOT UTILITIES. (a)AAThis section


applies only to an electric utility that operates solely outside of


ERCOT.


(b)AAIn establishing the base rates of the electric utility


under this subchapter or Subchapter D, the regulatory authority


shall determine the utility’s revenue requirement based on, at the


election of the utility:


(1)AAinformation submitted for a test year; or


(2)AAinformation submitted for a test year, updated to


include information that reflects the most current actual or


estimated information regarding increases and decreases in the


utility’s cost of service, including expenses, capital investment,


cost of capital, and sales.


(c)AAAn electric utility that elects to provide updated
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information under Subsection (b)(2) must provide the information


for a period ending not later than the 30th day before the date the


applicable rate proceeding is filed.


(d)AAAn electric utility that includes estimated information


in the initial filing of a proceeding shall supplement the filing


with actual information not later than the 45th day after the date


the initial filing was made. The regulatory authority shall extend


the deadline for concluding the rate proceeding for a period of time


equal to the period between the date the initial filing of the


proceeding was made and the date of the supplemental filing, except


that the extension period may not exceed 45 days.


(e)AAAn electric utility that makes an election under


Subsection (b) is not precluded from proposing known and measurable


adjustments to the utility’s historical rate information as


permitted by this title and regulatory authority rules.


(f)AAWithout limiting the availability of known and


measurable adjustments described by Subsection (e), the regulatory


authority shall allow an affected electric utility to make a known


and measurable adjustment to include in the utility ’s rates the


prudent capital investment, a reasonable return on such capital


investment, depreciation expense, reasonable and necessary


operating expenses, and all attendant impacts, including any


offsetting revenue, as determined by the regulatory authority,


associated with a newly constructed or acquired natural gas-fired


generation facility. The regulatory authority is required to allow


the adjustment only if the facility is in service before the


effective date of new rates. The adjustment may be made regardless


of whether the investment is less than 10 percent of the utility’s


rate base before the date of the adjustment.


(g)AAThis section expires September 1, 2031.


Added by Acts 2015, 84th Leg., R.S., Ch. 733 (H.B. 1535), Sec. 1,


eff. June 17, 2015.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 1067 (H.B. 1397), Sec. 1, eff.


June 14, 2019.


SUBCHAPTER D. RATE CHANGES PROPOSED BY REGULATORY AUTHORITY
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Sec.A36.151.AAUNREASONABLE OR VIOLATIVE EXISTING RATES. (a)


If the regulatory authority, on its own motion or on complaint by an


affected person, after reasonable notice and hearing, finds that


the existing rates of an electric utility for a service are


unreasonable or in violation of law, the regulatory authority


shall:


(1)AAenter an order establishing the just and


reasonable rates to be observed thereafter, including maximum or


minimum rates; and


(2)AAserve a copy of the order on the electric utility.


(b)AAThe rates established under Subsection (a) constitute


the legal rates of the electric utility until changed as provided by


this title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.152.AAINVESTIGATING COSTS OF OBTAINING SERVICE FROM


ANOTHER SOURCE. If an electric utility does not produce or generate


the service that it distributes, transmits, or furnishes to the


public for compensation but obtains the service from another


source, the regulatory authority may investigate the cost of that


production or generation in an investigation of the reasonableness


of the electric utility’s rates.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.153.AARATE-FILING PACKAGE. (a) An electric utility


shall file a rate-filing package with the regulatory authority not


later than the 120th day after the date the authority notifies the


utility that the authority will proceed with an inquiry under


Section 36.151.


(b)AAThe regulatory authority may grant an extension of the


120-day period prescribed by Subsection (a) or waive the


rate-filing package requirement on agreement of the parties.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.154.AADEADLINE. (a) The regulatory authority shall


make a final determination not later than the 185th day after the
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date the electric utility files the rate-filing package required by


Section 36.153.


(b)AAThe deadline prescribed by Subsection (a) is extended


two days for each day the actual hearing on the merits of the case


exceeds 15 days.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.155.AAINTERIM ORDER ESTABLISHING TEMPORARY RATES.


(a) At any time after an initial complaint is filed under Section


36.151, the regulatory authority may issue an interim order


establishing temporary rates for the electric utility to be in


effect until a final determination is made.


(b)AAOn issuance of a final order, the regulatory authority:


(1)AAmay require the electric utility to refund to


customers or to credit against future bills:


(A)AAmoney collected under the temporary rates in


excess of the rate finally ordered; and


(B)AAinterest on that money, at the current


interest rate as determined by the commission; or


(2)AAshall authorize the electric utility to surcharge


bills to recover:


(A)AAthe amount by which the money collected under


the temporary rates is less than the money that would have been


collected under the rate finally ordered; and


(B)AAinterest on that amount, at the current


interest rate as determined by the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.156.AAAUTOMATIC TEMPORARY RATES. (a) The rates


charged by the electric utility on the 185th day after the date the


utility files the rate-filing package required by Section 36.153


automatically become temporary rates if:


(1)AAthe 185-day period has been extended under Section


36.154(b); and


(2)AAthe regulatory authority has not issued a final


order or established temporary rates for the electric utility on or


before the 185th day.
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(b)AAOn issuance of a final order, the regulatory authority:


(1)AAshall require the electric utility to refund to


customers or to credit against future bills:


(A)AAmoney collected under the temporary rates in


excess of the rate finally ordered; and


(B)AAinterest on that money, at the current


interest rate as determined by the commission; or


(2)AAshall authorize the electric utility to surcharge


bills to recover:


(A)AAthe amount by which the money collected under


the temporary rates is less than the money that would have been


collected under the rate finally ordered; and


(B)AAinterest on that amount, at the current


interest rate as determined by the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 36.157.AARATE REVIEW SCHEDULE. (a)AAThis section


applies only to an electric utility, other than a river authority,


that operates solely inside ERCOT.


(b)AANotwithstanding any other provision of this title, not


later than June 1, 2018, the commission by rule shall establish a


schedule that requires an electric utility to make periodic filings


with the commission to modify or review base rates charged by the


electric utility.AAThe schedule may be established on the basis of:


(1)AAthe period since the commission entered the


commission ’s final order in the electric utility’s most recent base


rate proceeding;


(2)AAwhether the electric utility has earned materially


more than the utility’s authorized rate of return on equity as


demonstrated by earnings monitoring reports; or


(3)AAother criteria that the commission determines is


in the public interest.


(c)AAThe commission shall extend the date for the proceeding


required by Subsection (b) by one year on a year-to-year basis if,


180 days before the date the proceeding is required, the electric


utility’s most recent earnings monitoring report shows the electric


utility is earning, on a weather-normalized basis, less than 50
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basis points above:


(1)AAfor a transmission and distribution utility, the


average of the most recent commission-approved rate of return on


equity for each transmission and distribution utility with 175,000


or more metered customers; and


(2)AAfor a transmission-only utility, the average of


the most recent commission-approved rate of return on equity for


each transmission-only utility.


(d)AAThe commission may extend the date for the proceeding


required by Subsection (b) for good cause shown or because of


resource constraints of the commission.


(e)AAThis section does not limit the ability of a regulatory


authority to initiate a base rate proceeding at any time under this


title.


Added by Acts 2017, 85th Leg., R.S., Ch. 200 (S.B. 735), Sec. 1,


eff. May 27, 2017.


SUBCHAPTER E. COST RECOVERY AND RATE ADJUSTMENT


Sec.A36.201.AAAUTOMATIC ADJUSTMENT FOR CHANGES IN COSTS.


Except as permitted by Section 36.204, the commission may not


establish a rate or tariff that authorizes an electric utility to


automatically adjust and pass through to the utility’s customers a


change in the utility’s fuel or other costs.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 26, eff. Sept. 1, 1999.


Sec.A36.202.AAADJUSTMENT FOR CHANGE IN TAX LIABILITY. (a)


The commission, on its own motion or on the petition of an electric


utility, shall provide for the adjustment of the utility’s billing


to reflect an increase or decrease in the utility’s tax liability to


this state if the increase or decrease:


(1)AAresults from Chapter 5, Acts of the 72nd


Legislature, 1st Called Session, 1991; and


(2)AAis attributable to an activity subject to the


commission ’s jurisdiction.


(b)AAThe commission shall apportion pro rata to each type and
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class of service provided by the utility any billing adjustment


under this section. The adjustment:


(1)AAshall be made effective at the same time as the


increase or decrease of tax liability described by Subsection


(a)(1) or as soon after that increase or decrease as is reasonably


practical; and


(2)AAremains effective only until the commission alters


the adjustment as provided by this section or enters an order for


the utility under Subchapter C or D.


(c)AAEach year after an original adjustment, the commission


shall:


(1)AAreview the utility’s increase or decrease of tax


liability described by Subsection (a)(1); and


(2)AAalter the adjustment as necessary to reflect the


increase or decrease.


(d)AAA proceeding under this section is not a rate case under


Subchapter C.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 36.203.AAFUEL AND PURCHASED POWER COST RECOVERY;


ADJUSTMENT OF FUEL FACTOR. (a)AASection 36.201 does not prohibit


the commission from reviewing and providing for adjustments of an


electric utility’s fuel factor.


(b)AAThe commission by rule shall implement procedures that


provide for the timely adjustment of an electric utility’s fuel


factor.AAThe rules must require thatAthe findings required by


Section 36.058 regarding fuel transactions with affiliated


interests be made in a fuel reconciliation proceeding or in a rate


case filed under Subchapter C or D.AAThe rules must ensure that:


(1)AAthe utility collects as contemporaneously as


reasonably possible the electric fuel and purchased power costs


that the utility incurs and that the commission determines are


eligible;


(2)AAthe total of the utility ’s eligible electric fuel


and purchased power costs, including any under-collected or


over-collected amounts to be recovered through an interim fuel


adjustment, is allocated among customer classes based on actual
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historical calendar month usage;


(3)AAany material balance of amounts under-collected or


over-collected for eligible electric fuel and purchased power costs


is collected from or refunded to customers through an interim fuel


adjustment:


(A)AAnot later than the 90th day after the date the


balance is accrued; or


(B)AAif the adjustment would result in a total


bill increase of 10 percent or more compared to the total bill in


the month before implementation, not later than a date ordered by


the commission which must be after the 90th day after the date the


balance is accrued; and


(4)AAan affected party will receive notice and have the


opportunity to request a hearing before the commission.


(c)AANotwithstanding Subsection (b)(3), on a finding that an


electric utility has an under-collected balance that is the result


of extraordinary electric fuel and purchased power costs that are


unlikely to continue, the commission may approve an interim fuel


adjustment that would defer recovery to take place over a period


longer than 90 days.


(d)AAThe commission is not required to hold a hearing on the


adjustment of an electric utility’s fuel factor under this


section.AAIf the commission holds a hearing, the commission may


consider at the hearing any evidence that is appropriate and in the


public interest.


(e)AAA customer of the electric utility, a municipality with


original jurisdiction over the utility, or the office may protest a


fuel factor or interim fuel adjustment proposed under this


section.AAThe prudence of costs may not be considered in a fuel


factor or interim fuel adjustment proceeding and may only be


considered in a fuel reconciliation proceeding under Subsection (h)


or another appropriate proceeding.


(f)AAThe sole issue that may be considered on a protest of a


fuel factor under Subsection (e) is whether the factor reasonably


reflects costs the electric utility will incur so that the utility


will not substantially under-collect or over-collect the utility’s


reasonably stated fuel and purchased power costs on an ongoing
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basis.AAThe commission may adjust the utility ’s fuel factor based


on its determination on that issue.


(g)AAThe commission shall hold a hearing on a protest of an


interim fuel adjustment under Subsection (e) if the adjustment


would result in a total bill increase of 10 percent or more as


described by Subsection (b)(3) or if the adjustment results from


extraordinary electric fuel and purchased power costs as described


by Subsection (c).AAIn response to a protest of an interim fuel


adjustment, if the commission finds that the electric utility is in


a state of material under-collection or over-collection of the


utility’s reasonably stated eligible fuel and purchased power costs


and is projected to remain in that state on an ongoing basis, the


commission shall order the utility to establish or modify an


interim fuel adjustment to address the under-collection or


over-collection in a manner consistent with this section.


(h)AAAn electric utility shall apply to reconcile the


utility’s electric fuel and purchased power costs at least once


every two years.AAThe application must be made not later than the


180th day after the last day of the period to be reconciled.AAThe


commission may by rule establish the calendar year timing of the


reconciliation period for each electric utility subject to this


section to facilitate efficient work by the commission.AATo the


extent a reconciliation results in a change to the electric


utility’s under-collected or over-collected fuel balance, that


change may be incorporated into an interim fuel adjustment as


directed by the commission.


(i)AAA proceeding under this section is not a rate case under


Subchapter C.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 233 (H.B. 2073), Sec. 1, eff.


September 1, 2023.


Sec.A36.204.AACOST RECOVERY AND INCENTIVES. In establishing


rates for an electric utility, the commission may:


(1)AAallow timely recovery of the reasonable costs of


conservation, load management, and purchased power,
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notwithstanding Section 36.201; and


(2)AAauthorize additional incentives for conservation,


load management, purchased power, and renewable resources.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 27, eff. Sept. 1, 1999.


Sec.A36.205.AAPURCHASED POWER COST RECOVERY. (a) This


section applies only to an increase or decrease in the cost of


purchased electricity that has been:


(1)AAaccepted by a federal regulatory authority; or


(2)AAapproved after a hearing by the commission.


(b)AAThe commission may use any appropriate method to provide


for the adjustment of the cost of purchased electricity on terms


determined by the commission.


(c)AAPurchased electricity costs may be recovered:


(1)AAconcurrently with the effective date of the


changed costs to the purchasing electric utility; or


(2)AAas soon after the effective date as reasonably


practical.


(d)AAThe commission may provide a mechanism to allow an


electric utility that has a noncontiguous geographical service area


and that purchases power for resale for that noncontiguous service


area from electric utilities that are not members of the Electric


Reliability Council of Texas to recover purchased power costs for


the area in a manner that reflects the purchased power cost for that


specific geographical noncontiguous area. The commission may not


require an electric cooperative corporation to use the mechanism


provided under this section unless the electric cooperative


corporation requests its use.


(e)AANotwithstanding Subsection (a), an electric utility may


apply to the commission for review and approval of an agreement


between the electric utility and another person for the purchase of


power by the electric utility if approval by the commission is a


pre-condition to the effectiveness of the electric utility’s right


or obligation to purchase power under the agreement.AAThis


subsection applies only to an agreement with a term of three years


or more.AAThe commission by rule shall implement this subsection


27



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=36.201





consistent with the standards and procedures in the commission’s


rules governing contested cases on certificates of convenience and


necessity for generating facilities adopted under Sections 37.056


and 37.058.AAThis subsection expires September 1, 2033.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 1157 (S.B. 1094), Sec. 1, eff.


September 1, 2023.


Sec.A36.206.AAMARK-UPS. (a) A cost recovery factor


established for the recovery of purchased power costs may include:


(1)AAthe cost the electric utility incurs in purchasing


capacity and energy;


(2)AAa mark-up added to the cost or another mechanism


the commission determines will reasonably compensate the utility


for any financial risk associated with purchased power obligations;


and


(3)AAthe value added by the utility in making the


purchased power available to customers.


(b)AAThe mark-ups and cost recovery factors, if allowed, may


be those necessary to encourage the electric utility to include


economical purchased power as part of the utility’s energy and


capacity resource supply plan.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.207.AAUSE OF MARK-UPS. Any mark-ups approved under


Section 36.206 are an exceptional form of rate relief that the


electric utility may recover from ratepayers only on a finding by


the commission that the relief is necessary to maintain the


utility’s financial integrity.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 28, eff. Sept. 1, 1999.


Sec.A36.208.AAPAYMENT TO QUALIFYING FACILITY. In


establishing an electric utility’s rates, the regulatory authority


shall:


(1)AAconsider a payment made to a qualifying facility
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under an agreement certified under Subchapter C, Chapter 35, to be a


reasonable and necessary operating expense of the electric utility


during the period for which the certification is effective; and


(2)AAallow full, concurrent, and monthly recovery of


the amount of the payment.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 36.209.AARECOVERY BY CERTAIN NON-ERCOT UTILITIES OF


CERTAIN TRANSMISSION COSTS. (a) This section applies only to an


electric utility that operates solely outside of ERCOT in areas of


this state included in the Southeastern Electric Reliability


Council, the Southwest Power Pool, or the Western Electricity


Coordinating Council and that owns or operates transmission


facilities.


(b)AAThe commission, after notice and hearing, may allow an


electric utility to recover on an annual basis its reasonable and


necessary expenditures for transmission infrastructure improvement


costs and changes in wholesale transmission charges to the electric


utility under a tariff approved by a federal regulatory authority


to the extent that the costs or charges have not otherwise been


recovered.AAThe commission may allow the electric utility to


recover only the costs allocable to retail customers in the state


and may not allow the electric utility to over-recover costs.


Added by Acts 2005, 79th Leg., Ch. 1024 (H.B. 989), Sec. 1, eff.


June 18, 2005.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 1226 (S.B. 1492), Sec. 1, eff.


June 19, 2009.


Sec. 36.210.AAPERIODIC RATE ADJUSTMENTS. (a)AAThe


commission, on the petition of an electric utility, may approve a


tariff or rate schedule in which a nonfuel rate may be periodically


adjusted upward or downward, based on changes in the parts of the


utility’s invested capital, as described by Section 36.053, that


are categorized or functionalized as distribution plant,


distribution-related intangible plant, and distribution-related


communication equipment and networks in accordance with commission
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rules adopted after consideration of the uniform system of accounts


prescribed by the Federal Energy Regulatory Commission.AAA


periodic rate adjustment must:


(1)AAbe approved or denied in accordance with a


procedure that allows for participation by the office and affected


parties;


(2)AAtake into account changes in the number of an


electric utility’s customers and the effects, on a


weather-normalized basis, that energy consumption and energy


demand have on the amount of revenue recovered through the electric


utility’s base rates;


(3)AAbe consistent with the manner in which costs for


invested capital described by this subsection were allocated to


each rate class, as approved by the commission, in an electric


utility’s most recent base rate statement of intent proceeding with


changes to residential and commercial class rates reflected in


volumetric charges to the extent that residential and commercial


class rates are collected in that manner based on the electric


utility’s most recent base rate statement of intent proceeding;


(4)AAnot diminish the ability of the commission or a


regulatory authority, on its own motion or on complaint by an


affected person as provided by Subchapter D, after reasonable


notice and hearing, to change the existing rates of an electric


utility for a service after finding that the rates are unreasonable


or in violation of law;


(5)AAbe applied by an electric utility on a system-wide


basis; and


(6)AAbe supported by the sworn statement of an


appropriate employee of the electric utility that affirms that:


(A)AAthe filing is in compliance with the


provisions of the tariff or rate schedule; and


(B)AAthe filing is true and correct to the best of


the employee’s knowledge, information, and belief.


(b)AAAn electric utility in the ERCOT power region, or an


unbundled electric utility outside the ERCOT power region in whose


service area retail competition is available, that requests a


periodic rate adjustment under this section shall:
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(1)AAexcept as provided by Subsection (f)(3) and to the


extent possible, implement simultaneously all nonfuel rates to be


adjusted in a 12-month period that are charged by the utility to


retail electric providers; and


(2)AAprovide notice to retail electric providers of the


approved rates not later than the 45th day before the date the rates


take effect.


(c)AAA periodic rate adjustment approved under this section


may not be used to adjust the portion of a nonfuel rate relating to


the generation of electricity.


(d)AAAn electric utility may adjust the utility’s rates under


this section not more than twice per year.


(d-1)AARepealed by Acts 2023, 88th Leg., R.S., Ch. 1154 (S.B.


1015), Sec. 2, eff. June 18, 2023.


(e)AAA periodic rate adjustment approved under this section


may not include indirect corporate costs or capitalized operations


and maintenance expenses.


(f)AANothing in this section is intended to:


(1)AAconflict with a provision contained in a financing


order issued under Subchapter I of this chapter or Subchapter G or


J, Chapter 39;


(2)AAaffect the limitation on the commission’s


jurisdiction under Section 32.002;


(3)AAinclude in a periodic rate adjustment authorized


by this section costs adjusted under a transmission cost-of-service


adjustment approved under Section 35.004(d);


(4)AAlimit the jurisdiction of a municipality over the


rates, operations, and services of an electric utility as provided


by Section 33.001;


(5)AAlimit the ability of a municipality to obtain a


reimbursement under Section 33.023 for the reasonable cost of


services of a person engaged in an activity described by that


section; or


(6)AAprevent the commission from:


(A)AAreviewing the investment costs included in a


periodic rate adjustment or in the following comprehensive base


rate proceeding to determine whether the costs were prudent,
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reasonable, and necessary; or


(B)AArefunding to customers any amount improperly


recovered through the periodic rate adjustments, with appropriate


carrying costs.


(g)AAThe commission shall adopt rules necessary to implement


this section.AAThe rules must provide for:


(1)AAa procedure by which a tariff or rate schedule is


to be reviewed and approved;


(2)AAfiling requirements and discovery consistent with


Subsection (a);


(3)AAan earnings monitoring report that allows the


commission to reasonably determine whether a utility is earning in


excess of the utility’s allowed return on investment as normalized


for weather;


(4)AAdenial of the electric utility’s filing if the


electric utility is earning more than the utility’s authorized rate


of return on investment, on a weather-normalized basis, at the time


the periodic rate adjustment request is filed; and


(5)AAa mechanism by which the commission may refund


customers any amounts determined to be improperly recovered through


a periodic rate adjustment, including any interest on the amounts.


(h)AAAn electric utility may file a request for a periodic


rate adjustment under this section on any day on which the


commission is open for business, except that if the utility has a


base rate proceeding pending, the utility may not file the request


before the 185th day after the date the base rate proceeding was


initiated.AAThe electric utility may revise a request to reflect


the final order issued in the base rate proceeding.AAThe fact that


an electric utility has a base rate proceeding pending during a


proceeding conducted under this section does not establish grounds


for dismissal of either proceeding.


(h-1)AARepealed by Acts 2017, 85th Leg., R.S., Ch. 200 (S.B.


735), Sec. 5, eff. May 27, 2017.


(i)AAThe commission shall enter a final order on a request


for a periodic rate adjustment under this section not later than the


60th day after the date the request is filed.AAThe commission may


extend the deadline for not more than 15 days for good cause.
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Added by Acts 2011, 82nd Leg., R.S., Ch. 196 (S.B. 1693), Sec. 1,


eff. May 28, 2011.


Amended by:


Acts 2015, 84th Leg., R.S., Ch. 20 (S.B. 774), Sec. 1, eff.


September 1, 2015.


Acts 2017, 85th Leg., R.S., Ch. 200 (S.B. 735), Sec. 2, eff.


May 27, 2017.


Acts 2017, 85th Leg., R.S., Ch. 200 (S.B. 735), Sec. 5, eff.


May 27, 2017.


Acts 2023, 88th Leg., R.S., Ch. 1154 (S.B. 1015), Sec. 1, eff.


June 18, 2023.


Acts 2023, 88th Leg., R.S., Ch. 1154 (S.B. 1015), Sec. 2, eff.


June 18, 2023.


For expiration of this section, see Subsection (f).


Sec. 36.211.AARELATION BACK OF RATES FOR CERTAIN NON-ERCOT


UTILITIES.A(a) This section applies only to an electric utility


that operates solely outside of ERCOT.


(b)AAIn a rate proceeding under Subchapter D, or if requested


by an electric utility in the utility’s statement of intent


initiating a rate proceeding under Subchapter C, notwithstanding


Section 36.109(a), the final rate set in the proceeding, whether a


rate increase or rate decrease, shall be made effective for


consumption on and after the 155th day after the date the


rate-filing package is filed.


(c)AAThe regulatory authority shall:


(1)AArequire the electric utility to refund to


customers money collected in excess of the rate finally ordered on


or after the 155th day after the date the rate-filing package is


filed; or


(2)AAauthorize the electric utility to surcharge bills


to recover the amount by which the money collected on or after the


155th day after the date the rate-filing package is filed is less


than the money that would have been collected under the rate finally


ordered.


(d)AAThe regulatory authority may require refunds or


surcharges of amounts determined under Subsection (c) over a period
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not to exceed 18 months, along with appropriate carrying costs. The


regulatory authority shall make any adjustments necessary to


prevent over-recovery of amounts reflected in riders in effect for


the electric utility during the pendency of the rate proceeding.


(e)AAA utility may not assess more than one surcharge


authorized by Subsection (c)(2) at the same time.


(f)AAThis section expires September 1, 2031.


Added by Acts 2015, 84th Leg., R.S., Ch. 733 (H.B. 1535), Sec. 2,


eff. June 17, 2015.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 1067 (H.B. 1397), Sec. 2, eff.


June 14, 2019.


For expiration of this section, see Subsection (g).


Sec. 36.212.AARATE CASE REQUIREMENT FOR CERTAIN NON-ERCOT


UTILITIES. (a)AAThis section applies only to an electric utility


that operates solely outside of ERCOT.


(b)AAThe commission shall require an electric utility to make


the filings with regulatory authorities required by Subchapter B,


Chapter 33, and to file a rate-filing package under Subchapter D


with the commission to initiate a comprehensive base rate


proceeding before all of the utility’s regulatory authorities:


(1)AAon or before the fourth anniversary of the date of


the final order in the electric utility’s most recent comprehensive


base rate proceeding; or


(2)AAif, before the anniversary described by


Subdivision (1), the electric utility earns materially more than


the utility’s authorized rate of return on investment, on a


weather-normalized basis, in the utility ’s two most recent


consecutive commission earnings monitoring reports.


(c)AAThe electric utility must make the filings described by


Subsection (b) not later than the 120th day after the date the


commission notifies the utility of the requirement described by


Subsection (b).AAThe 120-day period may be extended in the manner


provided by Section 36.153(b).


(d)AAThe commission may extend the time period described by


Subsection (b)(1) and set a new deadline if the commission
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determines that a comprehensive base rate case would not result in


materially different rates.AAThe commission shall give interested


parties a reasonable opportunity to present materials and argument


before making a determination under this subsection.


(e)AAThe commission shall adopt rules implementing this


section, including appropriate notice and scheduling requirements.


(f)AAThis section does not limit the authority of a


regulatory authority under Subchapter D.


(g)AAThis section expires September 1, 2031.


Added by Acts 2015, 84th Leg., R.S., Ch. 733 (H.B. 1535), Sec. 3,


eff. June 17, 2015.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 1067 (H.B. 1397), Sec. 3, eff.


June 14, 2019.


Sec. 36.213.AAADJUSTMENT FOR CYBERSECURITY MONITOR COSTS FOR


CERTAIN UTILITIES. (a)AAThis section does not apply to an electric


utility that operates solely outside of ERCOT and has not elected to


participate in the cybersecurity monitor program under Section


39.1516.


(b)AAThe commission, on its own motion or on the petition of


an electric utility, shall allow the electric utility to recover


reasonable and necessary costs incurred in connection with


activities under Section 39.1516.


Added by Acts 2019, 86th Leg., R.S., Ch. 610 (S.B. 936), Sec. 1,


eff. September 1, 2019.


For expiration of this section, see Subsection (h).


Sec. 36.214.AARECOVERY OF GENERATION INVESTMENT BY NON-ERCOT


UTILITIES. (a)AAThis section applies only to an electric utility


that operates solely outside of ERCOT.


(b)AAAn electric utility may file, and the commission may


approve, an application for a rider to recover the electric


utility’s investment in a power generation facility.


(c)AAAn application under Subsection (b) may be filed by the


electric utility and approved by the commission before the electric


utility places the power generation facility in service.
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(d)AAAny rider approved under Subsection (b) shall take


effect on the date the power generation facility begins providing


service to the electric utility’s customers.


(e)AAAmounts recovered through a rider approved under


Subsection (b) are subject to reconciliation in the first


comprehensive base rate proceeding for the electric utility that


occurs after approval of the rider. During the reconciliation, the


commission shall determine if the amounts recovered through the


rider are reasonable and necessary.


(f)AAIf a rider approved under Subsection (b) includes


incremental recovery for a power generation facility greater than


$200 million on a Texas jurisdictional basis, the electric utility


that filed the rider shall initiate a comprehensive base rate


proceeding at the commission not later than 18 months after the date


the rider takes effect.


(g)AAThe commission shall adopt rules as necessary to


implement this section.


(h)AAThis section expires September 1, 2031.


Added by Acts 2019, 86th Leg., R.S., Ch. 1067 (H.B. 1397), Sec. 4,


eff. June 14, 2019.


Redesignated from Utilities Code, Section 36.213 by Acts 2021, 87th


Leg., R.S., Ch. 915 (H.B. 3607), Sec. 21.001(111), eff. September


1, 2021.


Sec. 36.215.AARECOVERY OF INVESTMENT IN DISTRIBUTED


GENERATION AND RATES FOR BACKUP ELECTRIC SERVICE FOR CERTAIN


NON-ERCOT UTILITIES. (a)AAIn this section:


(1)AA"Customer-sited distributed generation facility"


means a dispatchable generation facility that is installed on the


electric utility’s side of the retail meter and owned and operated


by the electric utility:


(A)AAwith a nameplate capacity of not more than 10


megawatts;


(B)AAthat is capable of generating and providing


backup electric service to a customer during a power grid outage;


and


(C)AAsited at or adjacent to the customer’s
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premises.


(2)AA"Host customer" means a customer receiving backup


electric service under this section.


(b)AAThis section applies only to an electric utility that


operates solely outside of ERCOT in areas of this state included in


the Southeastern Electric Reliability Council.


(c)AAAn electric utility may provide backup electric service


to a nonresidential retail customer through a customer-sited


distributed generation facility.


(d)AAThe commission, on the petition of an electric utility,


shall establish just and reasonable rates for backup electric


service supplied using a customer-sited distributed generation


facility, consistent with this chapter, provided that costs are


allocated as follows:


(1)AAif the facility is capable of directly supplying


energy to the distribution system or of disconnecting the host


customer from the distribution system when not being used to supply


backup electric service to the host customer and thereby reducing


system load, the commission shall allocate the cost of owning and


operating the facility between the host customer and the electric


utility’s broader customer base, including an allocation of any


margins from energy sales attributable to the facility to the host


customer in reasonable proportion to the allocation of nonfuel


costs as provided by Subdivision (2); and


(2)AAthe allocation of nonfuel costs to the host


customer must be based on the cost to purchase, install,


interconnect, own, operate, and maintain the facility that is above


the electric utility’s levelized avoided cost to install, own,


operate, and maintain a single-cycle combustion turbine, on a per


kilowatt basis, grossed up for avoided line losses based on the


utility’s transmission and distribution line loss factors last


approved by the commission.


(e)AAIn a rate proceeding in which an electric utility seeks


to recover the utility’s investment in a customer-sited distributed


generation facility that is interconnected to the utility’s


distribution system:


(1)AAthe full cost of the utility’s investment is
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eligible for recovery; and


(2)AAthe cost of the facility and backup electric


service revenues must be allocated among customer classes on the


same basis used to allocate the utility’s distribution-level


investments.


Added by Acts 2023, 88th Leg., R.S., Ch. 103 (S.B. 1866), Sec. 1,


eff. May 19, 2023.


SUBCHAPTER H. RATES FOR GOVERNMENTAL ENTITIES


Sec.A36.351.AADISCOUNTED RATES FOR CERTAIN INSTITUTIONS OF


HIGHER EDUCATION. (a) Notwithstanding any other provision of this


title, each electric utility and municipally owned utility shall


discount charges for electric service provided to a facility of a


four-year state university, upper-level institution, Texas State


Technical College, or college.


(b)AAThe discount is a 20-percent reduction of the utility’s


base rates that would otherwise be paid under the applicable


tariffed rate.


(c)AAAn electric or municipally owned utility is exempt from


this section if the 20-percent discount results in a reduction


equal to more than one percent of the utility’s total annual


revenues.


(d)AAA municipally owned utility is exempt from this section


if the municipally owned utility, on September 1, 1995, discounted


base commercial rates for electric service provided to all


four-year state universities or colleges in its service area by 20


percent or more.


(e)AAThis section does not apply to a rate charged to an


institution of higher education by a municipally owned utility that


provides a discounted rate to the state for electric services below


rates in effect on January 1, 1995, if the discounted rate provides


a greater financial discount to the state than is provided to the


institution of higher education through the discount provided by


this section.


(f)AAAn investor-owned electric utility may not recover from


residential customers or any other customer class the assigned and
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allocated costs of serving a state university or college that


receives a discount under this section.


(g)AAEach electric utility shall file tariffs with the


commission reflecting the discount required under this section.


The initial tariff filing is not a rate change for purposes of


Subchapter C.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.352.AASPECIAL RATE CLASS. Notwithstanding any other


provision of this title, if the commission, on or before September


1, 1995, approved the establishment of a separate rate class for


electric service for a university and grouped public schools in a


separate rate class, the commission shall include community


colleges in the rate class with public school customers.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.353.AAPAYMENT IN LIEU OF TAX. (a) A payment made in


lieu of a tax by a municipally owned utility to the municipality by


which the utility is owned may not be considered an expense of


operation in establishing the utility’s rate for providing utility


service to a school district or hospital district.


(b)AAA rate a municipally owned utility receives from a


school district or hospital district may not be used to make or to


cover the cost of making payments in lieu of taxes to the


municipality that owns the utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A36.354.AADISCOUNTED RATES FOR MILITARY BASES. (a)


Notwithstanding any other provision of this title, each municipally


owned utility, electric cooperative, or electric utility in an area


where customer choice is not available or the commission has


delayed the implementation of full customer choice in accordance


with Section 39.103 shall discount charges for electric service


provided to a military base.


(b)AAThe discount under Subsection (a) is a 20 percent


reduction of the base commercial rate that the municipally owned


utility, electric cooperative, or electric utility would otherwise
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charge the military installation.


(c)AAAn electric utility, municipally owned utility, or


electric cooperative may assess a surcharge to all of the utility’s


retail customers in the state to recover the difference in revenue


between the revenues from the discounted rate for military bases


provided under Subsection (a) and the base commercial rate. This


subsection does not apply to an electric utility, municipally owned


utility, or electric cooperative that was providing electric


service to a military base on December 31, 2002, at a rate


constituting a discount of 20 percent or more from the utility’s


base commercial rate that the utility would otherwise charge the


military base.


(d)AAEach electric utility shall file a tariff with the


commission reflecting the discount required by Subsection (a) and


may file a tariff reflecting the surcharge provided by Subsection


(c). Not later than the 30th day after the date the commission


receives the electric utility’s tariff reflecting the surcharge,


the commission shall approve the tariff. A proceeding under this


subsection is not a rate change for purposes of Subchapter C.


(e)AAAn electric utility, municipally owned utility, or


electric cooperative is exempt from the requirements of Subsection


(a) if:


(1)AAthe 20 percent discount would result in a


reduction of revenue in an amount that is greater than one percent


of the utility’s total annual revenues; or


(2)AAthe utility:


(A)AAwas providing electric service to a military


base on December 31, 2002, at a rate constituting a discount of 20


percent or more from the utility’s base commercial rate that the


utility would otherwise charge the military base; and


(B)AAcontinues to provide electric service to the


military base at a rate constituting a discount of 20 percent or


more from the utility’s base commercial rate that the utility would


otherwise charge the military base.


(f)AAEach electric utility shall provide the Texas Military


Preparedness Commission with the base commercial rate that the


utility would otherwise charge the military base and the rate the
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utility is charging the military base.


(g)AAFor the purposes of this section, the term "military


base" does not include a military base:


(1)AAthat has been closed or realigned under the


Defense Base Closure and Realignment Act of 1990 (10 U.S.C. Section


2687) and its subsequent amendments;


(2)AAthat is administered by an authority established


by a municipality under Chapter 379B, Local Government Code;


(3)AAthat is operated by or for the benefit of the Texas


National Guard, as defined by Section 437.001, Government Code,


unless the base is served by a municipally owned utility owned by a


city with a population of 900,000 or more; or


(4)AAfor which a municipally owned utility has acquired


the electric distribution system under 10 U.S.C. Section 2688.


Added by Acts 2003, 78th Leg., ch. 149, Sec. 21, eff. May 27, 2003.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 1217 (S.B. 1536), Sec. 3.23,


eff. September 1, 2013.


Acts 2023, 88th Leg., R.S., Ch. 644 (H.B. 4559), Sec. 271,


eff. September 1, 2023.


SUBCHAPTER I. SECURITIZATION FOR RECOVERY OF SYSTEM


RESTORATION COSTS


Sec. 36.401.AASECURITIZATION FOR RECOVERY OF SYSTEM


RESTORATION COSTS; PURPOSE. (a) The purpose of this subchapter is


to enable an electric utility to obtain timely recovery of system


restoration costs and to use securitization financing to recover


these costs, because that type of debt will lower the carrying costs


associated with the recovery of these costs, relative to the costs


that would be incurred using conventional financing methods.AAThe


proceeds of the transition bonds may be used only for the purposes


of reducing the amount of recoverable system restoration costs, as


determined by the commission in accordance with this subchapter,


including the refinancing or retirement of utility debt or equity.


(b)AAIt is the intent of the legislature that:


(1)AAsecuritization of system restoration costs will be
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accomplished using the same procedures, standards, and protections


for securitization authorized under Subchapter G, Chapter 39, as in


effect on the effective date of this section, except as provided by


this subchapter; and


(2)AAthe commission will ensure that securitization of


system restoration costs provides greater tangible and


quantifiable benefits to ratepayers than would have been achieved


without the issuance of transition bonds.


Added by Acts 2009, 81st Leg., R.S., Ch. 1 (S.B. 769), Sec. 1, eff.


April 16, 2009.


Sec. 36.402.AASYSTEM RESTORATION COSTS; STANDARDS AND


DEFINITIONS. (a)AAIn this subchapter, "system restoration costs"


means reasonable and necessary costs, including costs expensed,


charged to self-insurance reserves, deferred, capitalized, or


otherwise financed, that are incurred by an electric utility due to


any activity or activities conducted by or on behalf of the electric


utility in connection with the restoration of service and


infrastructure associated with electric power outages affecting


customers of the electric utility as the result of any tropical


storm or hurricane, ice or snow storm, flood, or other


weather-related event or natural disaster that occurred in calendar


year 2008 or thereafter. System restoration costs include


mobilization, staging, and construction, reconstruction,


replacement, or repair of electric generation, transmission,


distribution, or general plant facilities. System restoration


costs shall include reasonable estimates of the costs of an


activity or activities conducted or expected to be conducted by or


on behalf of the electric utility in connection with the


restoration of service or infrastructure associated with electric


power outages, but such estimates shall be subject to true-up and


reconciliation after the actual costs are known. System restoration


costs include reasonable and necessary weatherization and


storm-hardening costs incurred, as well as reasonable estimates of


costs to be incurred, by the electric utility, but such estimates


shall be subject to true-up and reconciliation after the actual


costs are known.
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(b)AASystem restoration costs shall include carrying costs


at the electric utility’s weighted average cost of capital as last


approved by the commission in a general rate proceeding from the


date on which the system restoration costs were incurred until the


date that transition bonds are issued or until system restoration


costs are otherwise recovered pursuant to the provisions of this


subchapter.


(c)AATo the extent a utility subject to this subchapter


receives insurance proceeds, governmental grants, or any other


source of funding that compensate it for system restoration costs,


those amounts shall be used to reduce the utility’s system


restoration costs recoverable from customers.AAIf the timing of a


utility’s receipt of those amounts prevents their inclusion as a


reduction to the system restoration costs that are securitized, or


the commission later determines as a result of the true-up and


reconciliation provided for in Subsection (a) that the actual costs


incurred are less than estimated costs included in the


determination of system restoration costs, the commission shall


take those amounts into account in:


(1)AAthe utility’s next base rate proceeding; or


(2)AAany subsequent proceeding, other than a true-up


proceeding under Section 39.307, in which the commission considers


system restoration costs.


(d)AAIf the commission determines that the insurance


proceeds, governmental grants, or other sources of funding that


compensate the electric utility for system restoration costs, or


the amount resulting from a true-up of estimated system restoration


costs are of a magnitude to justify a separate tariff rider, the


commission may establish a tariff rider to credit such amounts


against charges, other than transition charges or system


restoration charges as defined in Section 36.403, being collected


from customers.


(e)AATo the extent that the electric utility receives


insurance proceeds, governmental grants, or any other source of


funding that is used to reduce system restoration costs, the


commission shall impute interest on those amounts at the same cost


of capital included in the utility’s system restoration costs until
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the date that those amounts are used to reduce the amount of system


restoration costs that are securitized or otherwise reflected in


the rates of the utility.


Added by Acts 2009, 81st Leg., R.S., Ch. 1 (S.B. 769), Sec. 1, eff.


April 16, 2009.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 198 (H.B. 1510), Sec. 1, eff.


June 1, 2021.


Sec. 36.403.AASTANDARDS AND PROCEDURES GOVERNING


SECURITIZATION AND RECOVERY OF SYSTEM RESTORATION COSTS. (a) The


procedures and standards of this subchapter and the provisions of


Subchapter G, Chapter 39, govern an electric utility’s application


for, and the commission’s issuance of, a financing order to provide


for the securitization of system restoration costs, or to otherwise


provide for the recovery of system restoration costs.


(b)AASubject to the standards, procedures, and tests


contained in this subchapter and Subchapter G, Chapter 39, the


commission shall adopt a financing order on the application of the


electric utility to recover its system restoration costs.AAIf on


its own motion or complaint by an affected person, the commission


determines that it is likely that securitization of system


restoration costs would meet the tests contained in Section


36.401(b), the commission shall require the utility to file an


application for a financing order.AAOn the commission ’s issuance of


a financing order allowing for recovery and securitization of


system restoration costs, the provisions of this subchapter and


Subchapter G, Chapter 39, continue to govern the financing order


and the rights and interests established in the order, and this


subchapter and Subchapter G, Chapter 39, continue to govern any


transition bonds issued pursuant to the financing order.AATo the


extent any conflict exists between the provisions of this


subchapter and Subchapter G, Chapter 39, in cases involving the


securitization of system restoration costs, the provisions of this


subchapter control.


(c)AAFor purposes of this subchapter, "financing order," as


defined by Section 39.302 and as used in Subchapter G, Chapter 39,
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includes a financing order authorizing the securitization of system


restoration costs.


(d)AAFor purposes of this subchapter, "qualified costs," as


defined by Section 39.302 and as used in Subchapter G, Chapter 39,


includes 100 percent of the electric utility’s system restoration


costs, net of any insurance proceeds, governmental grants, or other


source of funding that compensate the utility for system


restoration costs, received by the utility at the time it files an


application for a financing order.AAQualified costs also include


the costs of issuing, supporting, and servicing transition bonds


and any costs of retiring and refunding existing debt and equity


securities of an electric utility subject to this subchapter in


connection with the issuance of transition bonds.AAFor purposes of


this subchapter, the term qualified costs also includes:


(1)AAthe costs to the commission of acquiring


professional services for the purpose of evaluating proposed


transactions under this subchapter; and


(2)AAcosts associated with ancillary agreements such as


any bond insurance policy, letter of credit, reserve account,


surety bond, swap arrangement, hedging arrangement, liquidity or


credit support arrangement, or other financial arrangement entered


into in connection with the issuance or payment of transition


bonds.


(e)AAFor purposes of this subchapter, "transition bonds," as


defined by Section 39.302 and as used in Subchapter G, Chapter 39,


includes transition bonds issued in association with the recovery


of system restoration costs.AATransition bonds issued to


securitize system restoration costs may be called "system


restoration bonds" or may be called by any other name acceptable to


the issuer and the underwriters of the transition bonds.


(f)AAFor purposes of this subchapter, "transition charges,"


as defined by Section 39.302 and as used in Subchapter G, Chapter


39, includes nonbypassable amounts to be charged for the use of


electric services, approved by the commission under a financing


order to recover system restoration costs, that shall be collected


by an electric utility, its successors, an assignee, or other


collection agents as provided for in the financing
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order.AATransition charges approved by the commission under a


financing order to recover system restoration costs may be called


"system restoration charges" or may be called by any other name


acceptable to the issuer and the underwriters of the transition


bonds.


(g)AANotwithstanding Section 39.303(c), system restoration


costs shall be functionalized and allocated to customers in the


same manner as the corresponding facilities and related expenses


are functionalized and allocated in the electric utility’s current


base rates.AAFor an electric utility operating within the Electric


Reliability Council of Texas, system restoration costs that are


properly includable in the transmission cost of service mechanism


adopted under Section 35.004 and associated deferred costs not


included under Section 35.004 shall be recovered under the method


of pricing provided for in that section and commission rules


promulgated under that section; provided, however, that an electric


utility operating under a rate freeze or other limitation on its


ability to pass through wholesale costs to its customers may defer


such costs and accrue carrying costs at its weighted average cost of


capital as last approved by the commission in a general rate


proceeding until such time as the freeze or limitation expires.


(h)AAThe amount of any accumulated deferred federal income


taxes offset, used to determine the securitization total, may not


be considered in future rate proceedings.AAAny tax obligation of


the electric utility arising from its receipt of securitization


bond proceeds, or from the collection and remittance of transition


charges, shall be recovered by the electric utility through the


commission ’s implementation of this subchapter.


(i)AANotwithstanding a rate freeze or limitations on an


electric utility’s ability to change rates authorized or imposed by


any other provision of this title or by a regulatory authority, an


electric utility is entitled to recover system restoration costs


consistent with the provisions of this subchapter.


(j)AAIf in the course of a proceeding to adopt a financing


order the commission determines that the recovery of all or any


portion of an electric utility’s system restoration costs, using


securitization, is not beneficial to ratepayers of the electric
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utility, under one or more of the tests applied to determine those


benefits, the commission shall nonetheless use the proceeding to


issue an order permitting the electric utility to recover the


remainder of its system restoration costs through an appropriate


customer surcharge mechanism, including carrying costs at the


electric utility ’s weighted average cost of capital as last


approved by the commission in a general rate proceeding, to the


extent that the electric utility has not securitized those


costs.AAA rate proceeding under Subchapter C or D shall not be


required to determine and implement this surcharge mechanism.AAOn


the final implementation of rates resulting from the filing of a


rate proceeding under Subchapter C or D that provides for the


recovery of all remaining system restoration costs, a rider or


surcharge mechanism adopted under this subsection shall


expire.AAThis subsection is limited to instances in which an


electric utility has incurred system restoration costs of $100


million or more in any calendar year after January 1, 2008.


Added by Acts 2009, 81st Leg., R.S., Ch. 1 (S.B. 769), Sec. 1, eff.


April 16, 2009.


Sec. 36.404.AANONBYPASSABLE CHARGES. The commission shall


include terms in the financing order to ensure that the imposition


and collection of transition charges associated with the recovery


of system restoration costs are nonbypassable by imposing


restrictions on bypassability of the type provided for in Chapter


39 or by alternative means of ensuring nonbypassability, as the


commission considers appropriate, consistent with the purposes of


securitization.


Added by Acts 2009, 81st Leg., R.S., Ch. 1 (S.B. 769), Sec. 1, eff.


April 16, 2009.


Sec. 36.405.AADETERMINATION OF SYSTEM RESTORATION COSTS.


(a) An electric utility is entitled to recover system restoration


costs consistent with the provisions of this subchapter and is


entitled to seek recovery of amounts not recovered under this


subchapter, including system restoration costs not yet incurred at


the time an application is filed under Subsection (b), in its next
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base rate proceeding or through any other proceeding authorized by


Subchapter C or D.


(b)AAAn electric utility may file an application with the


commission seeking a determination of the amount of system


restoration costs eligible for recovery and securitization.AAThe


commission may by rule prescribe the form of the application and the


information reasonably needed to support the application;


provided, however, that if such a rule is not in effect, the


electric utility shall not be precluded from filing its application


and such application cannot be rejected as being incomplete.


(c)AAThe commission shall issue an order determining the


amount of system restoration costs eligible for recovery and


securitization not later than the 150th day after the date an


electric utility files its application.AAThe 150-day period begins


on the date the electric utility files the application, even if the


filing occurs before the effective date of this section.


(d)AAAn electric utility may file an application for a


financing order prior to the expiration of the 150-day period


provided for in Subsection (c).AAThe commission shall issue a


financing order not later than 90 days after the utility files its


request for a financing order; provided, however, that the


commission need not issue the financing order until it has


determined the amount of system restoration costs eligible for


recovery and securitization.


(e)AATo the extent the commission has made a determination of


the eligible system restoration costs of an electric utility before


the effective date of this section, that determination may provide


the basis for the utility’s application for a financing order


pursuant to this subchapter and Subchapter G, Chapter 39.AAA


previous commission determination does not preclude the utility


from requesting recovery of additional system restoration costs


eligible for recovery under this subchapter, but not previously


authorized by the commission.


(f)AAA rate proceeding under Subchapter C or D shall not be


required to determine the amount of recoverable system restoration


costs, as provided by this section, or for the issuance of a


financing order.
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(g)AAA commission order under this subchapter is not subject


to rehearing.AAA commission order may be reviewed by appeal only to


a Travis County district court by a party to the proceeding filed


within 15 days after the order is signed by the commission.AAThe


judgment of the district court may be reviewed only by direct appeal


to the Supreme Court of Texas filed within 15 days after entry of


judgment.AAAll appeals shall be heard and determined by the


district court and the Supreme Court of Texas as expeditiously as


possible with lawful precedence over other matters.AAReview on


appeal shall be based solely on the record before the commission and


briefs to the court and shall be limited to whether the order


conforms to the constitution and laws of this state and the United


States and is within the authority of the commission under this


chapter.


Added by Acts 2009, 81st Leg., R.S., Ch. 1 (S.B. 769), Sec. 1, eff.


April 16, 2009.


Sec. 36.406.AASEVERABILITY. Effective on the date the first


utility transition bonds associated with system restoration costs


are issued under this subchapter, if any provision in this title or


portion of this title is held to be invalid or is invalidated,


superseded, replaced, repealed, or expires for any reason, that


occurrence does not affect the validity or continuation of this


subchapter, Subchapter G, Chapter 39, as it applies to this


subchapter, or any part of those provisions, or any other provision


of this title that is relevant to the issuance, administration,


payment, retirement, or refunding of transition bonds or to any


actions of the electric utility, its successors, an assignee, a


collection agent, or a financing party, and those provisions shall


remain in full force and effect.


Added by Acts 2009, 81st Leg., R.S., Ch. 1 (S.B. 769), Sec. 1, eff.


April 16, 2009.


SUBCHAPTER J. LOWER-COST FINANCING MECHANISM FOR SECURITIZATION


FOR RECOVERY OF SYSTEM RESTORATION COSTS


Sec. 36.451.AAPURPOSE AND APPLICABILITY. (a) Except as
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otherwise specifically provided by this subchapter, the same


procedures, standards, and protections for securitization


authorized by Subchapter I of this chapter and, to the extent made


applicable to Subchapter I of this chapter, by Subchapter G,


Chapter 39, apply to the lower-cost financing mechanism for


securitization of transition costs or system restoration costs as


provided by Subchapter I. To the extent of any conflict between the


provisions of this subchapter and Subchapter I of this chapter or,


to the extent made applicable by Subchapter I of this chapter,


Subchapter G, Chapter 39, in cases involving the securitization of


system restoration costs under this subchapter, the provisions of


this subchapter control.


(b)AAThe purpose of this subchapter is to make available a


lower-cost, supplemental financing mechanism to allow an electric


utility operating solely outside of ERCOT to obtain timely recovery


of system restoration costs under Subchapter I through


securitization and the issuance of transition bonds or system


restoration bonds by an issuer other than the electric utility or an


affiliated special purpose entity. Financing of system restoration


costs under this subchapter is a valid and essential public


purpose.


(c)AAThe Texas Electric Utility System Restoration


Corporation is created under this subchapter as a special purpose


public corporation and instrumentality of the state for the


essential public purpose of providing a lower-cost, supplemental


financing mechanism available to the commission and an electric


utility to attract low-cost capital to finance system restoration


costs.


(d)AAIn approving securitization under this subchapter, the


commission shall ensure that customers are not harmed as a result of


any financing through the Texas Electric Utility System Restoration


Corporation and that any financial savings or other benefits are


appropriately reflected in customer rates.


(e)AASystem restoration bonds issued under this subchapter


will be solely the obligation of the issuer and the corporation as


borrower, if applicable, and will not be a debt of or a pledge of the


faith and credit of the state.
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(f)AASystem restoration bonds issued under this subchapter


shall be nonrecourse to the credit or any assets of the state and


the commission.


(g)AAThis subchapter does not limit or impair the


commission ’s jurisdiction under this title to regulate the rates


charged and the services rendered by electric utilities in this


state.


(h)AAAn electric utility receiving the proceeds of


securitization financing under this subchapter is not required to


provide utility services to the corporation or the state as a result


of receiving such proceeds except in the role of the corporation or


the state as a customer of the electric utility. This subchapter


does not create an obligation of the corporation or an issuer to


provide electric services to the electric utility or its customers.


Added by Acts 2021, 87th Leg., R.S., Ch. 198 (H.B. 1510), Sec. 2,


eff. June 1, 2021.


Sec. 36.452.AADEFINITIONS. (a) In this subchapter:


(1)AA"Corporation" means the Texas Electric Utility


System Restoration Corporation.


(2)AA"Issuer" means the corporation or any other


corporation, public trust, public instrumentality, or entity that


issues system restoration bonds approved by a financing order.


(b)AAFor the purposes of this subchapter, "qualified costs,"


as defined by Section 39.302 and as used in Subchapter G, Chapter


39, also includes all costs of establishing, maintaining, and


operating the corporation and all costs of the corporation and an


issuer in connection with the issuance and servicing of the system


restoration bonds, all as approved in the financing order.


(c)AAExcept as otherwise specifically provided by this


subchapter, any defined terms provided by Subchapter I of this


chapter and, if made applicable by Subchapter I of this chapter,


Subchapter G, Chapter 39, have the same meaning in this subchapter.


Added by Acts 2021, 87th Leg., R.S., Ch. 198 (H.B. 1510), Sec. 2,


eff. June 1, 2021.


Sec. 36.453.AACREATION OF CORPORATION. (a) The corporation
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is a nonprofit corporation and instrumentality of the state, and


shall perform the essential governmental function of financing


system restoration costs in accordance with this subchapter. The


corporation:


(1)AAshall perform only functions consistent with this


subchapter;


(2)AAshall exercise its powers through a governing


board;


(3)AAis subject to the regulation of the commission;


and


(4)AAhas a legal existence as a public corporate body


and instrumentality of the state separate and distinct from the


state.


(b)AAAssets of the corporation may not be considered part of


any state fund. The state may not budget for or provide any state


money to the corporation. The debts, claims, obligations, and


liabilities of the corporation may not be considered to be a debt of


the state or a pledge of its credit.


(c)AAThe corporation must be self-funded. Before the


imposition of transition charges or system restoration charges, the


corporation may accept and expend for its operating expenses money


that may be received from any source, including financing


agreements with the state, a commercial bank, or another entity to:


(1)AAfinance the corporation’s obligations until the


corporation receives sufficient transition property to cover its


operating expenses as financing costs; and


(2)AArepay any short-term borrowing under any such


financing agreements.


(d)AAThe corporation has the powers, rights, and privileges


provided for a corporation organized under Chapter 22, Business


Organizations Code, subject to the express exceptions and


limitations provided by this subchapter.


(e)AAAn organizer selected by the executive director of the


commission shall prepare the certificate of formation of the


corporation under Chapters 3 and 22, Business Organizations Code.


The certificate of formation must be consistent with the provisions


of this subchapter.
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(f)AAState officers and agencies are authorized to render


services to the corporation, within their respective functions, as


may be requested by the commission or the corporation.


(g)AAThe corporation or an issuer may:


(1)AAretain professionals, financial advisors, and


accountants the corporation or issuer considers necessary to


fulfill the corporation’s or issuer’s duties under this subchapter;


and


(2)AAdetermine the duties and compensation of a person


retained under Subdivision (1), subject to the approval of the


commission.


(h)AAThe corporation is governed by a board of five directors


appointed by the commission for two-year terms.


(i)AAAn official action of the board requires the favorable


vote of a majority of the directors present and voting at a meeting


of the board.


Added by Acts 2021, 87th Leg., R.S., Ch. 198 (H.B. 1510), Sec. 2,


eff. June 1, 2021.


Sec. 36.454.AAPOWERS AND DUTIES OF CORPORATION. (a) The


corporation, in each instance subject to the prior authorization of


the commission, shall participate in the financial transactions


authorized by this subchapter. The corporation may not engage in


business activities except those activities provided for in this


subchapter and those ancillary and incidental thereto. The


corporation or an issuer may not apply proceeds of system


restoration bonds or system restoration charges to a purpose not


specified in a financing order, to a purpose in an amount that


exceeds the amount allowed for such purpose in the order, or to a


purpose in contravention of the order.


(b)AAThe board of the corporation, under the provisions of


this subchapter, may employ or retain persons as are necessary to


perform the duties of the corporation.


(c)AAThe corporation may:


(1)AAacquire, sell, pledge, or transfer transition


property as necessary to effect the purposes of this subchapter


and, in connection with the action, agree to such terms and
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conditions as the corporation deems necessary and proper,


consistent with the terms of a financing order:


(A)AAto acquire transition property and to pledge


such transition property, and any other collateral:


(i)AAto secure payment of system restoration


bonds issued by the corporation, together with payment of any other


qualified costs; or


(ii)AAto secure repayment of any borrowing


from any other issuer of system restoration bonds; or


(B)AAto sell the transition property to another


issuer, which may in turn pledge that transition property, together


with any other collateral, to the repayment of system restoration


bonds issued by the issuer together with any other qualified costs;


(2)AAissue system restoration bonds on terms and


conditions consistent with a financing order;


(3)AAborrow funds from an issuer of system restoration


bonds to acquire transition property, and pledge that transition


property to the repayment of any borrowing from an issuer, together


with any related qualified costs, all on terms and conditions


consistent with a financing order;


(4)AAsue or be sued in its corporate name;


(5)AAintervene as a party before the commission or any


court in this state in any matter involving the corporation’s


powers and duties;


(6)AAnegotiate and become a party to contracts as


necessary, convenient, or desirable to carry out the purposes of


this subchapter; and


(7)AAengage in corporate actions or undertakings that


are permitted for nonprofit corporations in this state and that are


not prohibited by, or contrary to, this subchapter.


(d)AAThe corporation shall maintain separate accounts and


records relating to each electric utility that collects system


restoration charges for all charges, revenues, assets,


liabilities, and expenses relating to that utility’s related system


restoration bond issuances.


(e)AAThe board of the corporation may not authorize any


rehabilitation, liquidation, or dissolution of the corporation and
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a rehabilitation, liquidation, or dissolution of the corporation


may not take effect as long as any system restoration bonds are


outstanding unless adequate protection and provision have been made


for the payment of the bonds pursuant to the documents authorizing


the issuance of the bonds. In the event of any rehabilitation,


liquidation, or dissolution, the assets of the corporation must be


applied first to pay all debts, liabilities, and obligations of the


corporation, including the establishment of reasonable reserves


for any contingent liabilities or obligations, and all remaining


funds of the corporation must be applied and distributed as


provided by an order of the commission.


(f)AABefore the date that is two years and one day after the


date that the corporation no longer has any payment obligation with


respect to any system restoration bonds, including any obligation


to an issuer of any system restoration bonds outstanding, the


corporation may not file a voluntary petition under federal


bankruptcy law and neither any public official nor any


organization, entity, or other person may authorize the corporation


to be or to become a debtor under federal bankruptcy law during that


period. The state covenants that it will not limit or alter the


denial of authority under this subsection or Subsection (e), and


the provisions of this subsection and Subsection (e) are hereby


made a part of the contractual obligation that is subject to the


state pledge set forth in Section 39.310.


(g)AAThe corporation shall prepare and submit to the


commission for approval an annual operating budget. If requested by


the commission, the corporation shall prepare and submit an annual


report containing the annual operating and financial statements of


the corporation and any other appropriate information.


Added by Acts 2021, 87th Leg., R.S., Ch. 198 (H.B. 1510), Sec. 2,


eff. June 1, 2021.


Sec. 36.455.AACOMMISSION REGULATION OF CORPORATION.AAThe


commission shall regulate the corporation as provided by this


subchapter and consistent with the manner in which it regulates


public utilities. Notwithstanding the regulation authorized by


this section, the corporation is not a public utility.
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Added by Acts 2021, 87th Leg., R.S., Ch. 198 (H.B. 1510), Sec. 2,


eff. June 1, 2021.


Sec. 36.456.AAFINANCING ORDER. (a)AAThis section applies to


the commission ’s issuance of a financing order under this


subchapter.


(b)AAExcept as otherwise specifically provided by this


subchapter, the provisions of Subchapter I of this chapter and, to


the extent made applicable to Subchapter I of this chapter,


Subchapter G, Chapter 39, that address the commission ’s issuance of


a financing order apply to the commission ’s issuance of a financing


order under this subchapter.


(c)AAThe corporation and any issuer must be a party to the


commission ’s proceedings that address the issuance of a financing


order along with the relevant electric utility.


(d)AAIn addition to the requirements of Subchapter I, as


applicable, a financing order issued under this subchapter must:


(1)AArequire the sale, assignment, or other transfer to


the corporation of certain specified transition property created by


the financing order in the manner contemplated by Section 39.308,


and, following that sale, assignment, or transfer, require that


system restoration charges paid under any financing order be


created, assessed, and collected as the property of the


corporation, subject to subsequent sale, assignment, or transfer by


the corporation as authorized under this subchapter;


(2)AAauthorize:


(A)AAthe issuance of system restoration bonds by


the corporation secured by a pledge of specified transition


property, and the application of the proceeds of those system


restoration bonds, net of issuance costs, to the acquisition of the


transition property from the electric utility; or


(B)AAthe acquisition of specified transition


property from the electric utility by the corporation financed:


(i)AAby a loan by an issuer to the


corporation of the proceeds of system restoration bonds, net of


issuance costs, secured by a pledge of the specified transition


property; or
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(ii)AAby the acquisition by an issuer from


the corporation of the transition property financed from the net


proceeds of transition bonds issued by the issuer; and


(3)AAauthorize the electric utility to serve as


collection agent to collect the system restoration charges and


transfer the collected charges to the corporation, the issuer, or a


financing party, as appropriate.


(e)AAAfter issuance of the financing order, the corporation


shall arrange for the issuance of system restoration bonds as


specified in the financing order by it or another issuer selected by


the corporation and approved by the commission.


(f)AASystem restoration bonds issued pursuant to a financing


order under this section are secured only by the related transition


property and any other funds pledged under the bond documents. No


assets of the state or electric utility are subject to claims by


such bondholders. Notwithstanding the provisions of Subchapter G,


Chapter 39, following assignment of the transition property, the


electric utility does not have any beneficial interest or claim of


right in such system restoration charges or in any transition


property.


Added by Acts 2021, 87th Leg., R.S., Ch. 198 (H.B. 1510), Sec. 2,


eff. June 1, 2021.


Sec. 36.457.AASEVERABILITY.AAEffective on the date the first


system restoration bonds associated with system restoration costs


are issued under this subchapter, if any provision in this title or


portion of this title is held to be invalid or is invalidated,


superseded, replaced, repealed, or expires for any reason, that


occurrence does not affect the validity or continuation of this


subchapter, Subchapter I of this chapter, as that subchapter


applies to this subchapter, Subchapter G, Chapter 39, as that


subchapter applies to this subchapter, or any part of those


provisions, or any other provision of this title that is relevant to


the issuance, administration, payment, retirement, or refunding of


system restoration bonds or to any actions of the electric utility,


its successors, an assignee, a collection agent, the corporation,


an issuer, or a financing party, and those provisions shall remain
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in full force and effect.


Added by Acts 2021, 87th Leg., R.S., Ch. 198 (H.B. 1510), Sec. 2,


eff. June 1, 2021.
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ut.37.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 37. CERTIFICATES OF CONVENIENCE AND NECESSITY


SUBCHAPTER A. DEFINITIONS


Sec.A37.001.AADEFINITIONS. In this chapter:


(1)AA"Certificate" means a certificate of convenience


and necessity.


(2)AA"Electric utility" includes an electric


cooperative.


(3)AA"Retail electric utility" means a person,


political subdivision, electric cooperative, or agency that


operates, maintains, or controls in this state a facility to


provide retail electric utility service.AAThe term does not include


a corporation described by Section 32.053 to the extent that the


corporation sells electricity exclusively at wholesale and not to


the ultimate consumer.AAA qualifying cogenerator that sells


electric energy at retail to the sole purchaser of the


cogenerator’s thermal output under Sections 35.061 and 36.007 is


not for that reason considered to be a retail electric


utility.AAThe owner or operator of a qualifying cogeneration


facility who was issued the necessary environmental permits from


the Texas Natural Resource Conservation Commission after January 1,


1998, and who commenced construction of such qualifying facility


before July 1, 1998, may provide electricity to the purchasers of


the thermal output of that qualifying facility and shall not for


that reason be considered an electric utility or a retail electric


utility, provided that the purchasers of the thermal output are


owners of manufacturing or process operation facilities that are


located on a site entirely owned before September, 1987, by one


owner who retained ownership after September, 1987, of some portion


of the facilities and that those facilities now share some


integrated operations, such as the provision of services and raw


materials. A person who is an electric generation equipment lessor


or operator is not for that reason considered to be a retail
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electric utility. A person who owns or operates equipment used


solely to provide electricity charging service for consumption by


an alternatively fueled vehicle, as defined by Section 502.004,


Transportation Code, is not for that reason considered to be a


retail electric utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 29, eff. Sept. 1, 1999.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 255 (H.B. 1572), Sec. 2, eff.


September 1, 2021.


Acts 2021, 87th Leg., R.S., Ch. 389 (S.B. 1202), Sec. 3, eff.


September 1, 2021.


Sec. 37.002.AACHARGING SERVICE.AAThe commission may by rule


exempt from the definition of "retail electric utility" under


Section 37.001 a provider who owns or operates equipment used


solely to provide electricity charging service for a mode of


transportation.


Added by Acts 2021, 87th Leg., R.S., Ch. 389 (S.B. 1202), Sec. 4,


eff. September 1, 2021.


SUBCHAPTER B. CERTIFICATE OF CONVENIENCE AND NECESSITY


Sec.A37.051.AACERTIFICATE REQUIRED. (a)AAAn electric


utility may not directly or indirectly provide service to the


public under a franchise or permit unless the utility first obtains


from the commission a certificate that states that the public


convenience and necessity requires or will require the


installation, operation, or extension of the service.


(b)AAExcept as otherwise provided by this chapter, a retail


electric utility may not furnish or make available retail electric


utility service to an area in which retail electric utility service


is being lawfully furnished by another retail electric utility


unless the utility first obtains a certificate that includes the


area in which the consuming facility is located.


(c)AANotwithstanding any other provision of this chapter,


including Subsection (a), an electric cooperative is not required
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to obtain a certificate of public convenience and necessity for the


construction, installation, operation, or extension of any


generating facilities or necessary interconnection facilities.


(c-1)AANotwithstanding any other provision of this title


except Section 11.009, and except as provided by Subsection (c-2),


a person, including an electric utility or municipally owned


utility, may not interconnect a facility to the ERCOT transmission


grid that enables additional power to be imported into or exported


out of the ERCOT power grid unless the person obtains a certificate


from the commission stating that public convenience and necessity


requires or will require the interconnection.AAThe person must


apply for the certificate not later than the 180th day before the


date the person seeks any order from the Federal Energy Regulatory


Commission related to the interconnection.AAThe commission shall


apply Section 37.056 in considering an application under this


subsection.AAIn addition, the commission must determine that the


application is consistent with the public interest before granting


the certificate.AAThe commission may adopt rules necessary to


implement this subsection.AAThis subsection does not apply to a


facility that is in service on December 31, 2014.


(c-2)AAThe commission, not later than the 185th day after the


date the application is filed, shall approve an application filed


under Subsection (c-1) for a facility that is to be constructed


under an interconnection agreement appended to an offer of


settlement approved in a final order of the Federal Energy


Regulatory Commission that was issued in Docket No. TX11-01-001 on


or before December 31, 2014, directing physical connection between


the ERCOT and SERC regions under Sections 210, 211, and 212 of the


Federal Power Act (16 U.S.C. Sections 824i, 824j, and 824k).AAIn


approving the application, the commission may prescribe reasonable


conditions to protect the public interest that are consistent with


the final order of the Federal Energy Regulatory Commission.


(c-3)AANothing in Subsection (c-1) or (c-2) is intended to


restrict the authority of the commission or the independent


organization certified under Section 39.151 for the ERCOT power


region to adopt rules or protocols of general applicability.


(d)AARepealed by Acts 2019, 86th Leg., R.S., Ch. 44 (S.B.
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1938), Sec. 8, eff. May 16, 2019.


(e)AARepealed by Acts 2019, 86th Leg., R.S., Ch. 44 (S.B.


1938), Sec. 8, eff. May 16, 2019.


(f)AARepealed by Acts 2019, 86th Leg., R.S., Ch. 44 (S.B.


1938), Sec. 8, eff. May 16, 2019.


(g)AAA municipally owned utility or a municipal power agency


created under Chapter 163 may not directly or indirectly construct,


install, or extend a transmission facility outside of the municipal


boundaries of the municipality that owns the municipally owned


utility, or the power agency’s boundaries, which for the purposes


of this subsection consist of the municipal boundaries of the


participating public entities, unless the municipally owned


utility or power agency first obtains from the commission, through


the application process provided by Section 37.053, a certificate


that states that the public convenience and necessity requires or


will require the transmission facility.AASection 37.056 applies to


an application under this subsection.AAThis subsection does not


apply to a transmission facility placed in service after September


1, 2015, that is developed to interconnect a new natural gas


generation facility to the ERCOT transmission grid and for which,


on or before January 1, 2015, a municipally owned utility was


contractually obligated to purchase at least 190 megawatts of


capacity.


(h)AAThe commission shall adopt rules as necessary to provide


exemptions to the application of Subsection (g) that are similar to


the exemptions to the application of this section to an electric


utility, including exemptions for:


(1)AAupgrades to an existing transmission line that do


not require any additional land, right-of-way, easement, or other


property not owned by the municipally owned utility; and


(2)AAthe construction, installation, or extension of a


transmission facility that is entirely located not more than 10


miles outside of a municipally owned utility’s certificated service


area that occurs before September 1, 2021.


(i)AAThe commission, not later than the 185th day after the


date the application is filed, shall approve an application filed


under Subsection (g) for a facility that is to be constructed under
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an interconnection agreement appended to an offer of settlement


approved in a final order of the Federal Energy Regulatory


Commission that was issued in Docket No. TX11-01-001 on or before


December 31, 2014, directing physical connection between the ERCOT


and SERC regions under Sections 210, 211, and 212 of the Federal


Power Act (16 U.S.C. Sections 824i, 824j, and 824k).AAIn approving


the application, the commission may prescribe reasonable


conditions to protect the public interest that are consistent with


the final order of the Federal Energy Regulatory Commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 30, eff. Sept. 1, 1999.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 1170 (H.B. 3309), Sec. 2, eff.


June 19, 2009.


Acts 2015, 84th Leg., R.S., Ch. 1162 (S.B. 776), Sec. 1, eff.


September 1, 2015.


Acts 2015, 84th Leg., R.S., Ch. 1275 (S.B. 933), Sec. 1, eff.


September 1, 2015.


Acts 2019, 86th Leg., R.S., Ch. 44 (S.B. 1938), Sec. 1, eff.


May 16, 2019.


Acts 2019, 86th Leg., R.S., Ch. 44 (S.B. 1938), Sec. 8, eff.


May 16, 2019.


Sec.A37.052.AAEXCEPTIONS TO CERTIFICATE REQUIREMENT FOR


SERVICE EXTENSION. (a) An electric utility is not required to


obtain a certificate for an:


(1)AAextension into territory that is:


(A)AAcontiguous to the territory the electric


utility serves;


(B)AAnot receiving similar service from another


electric utility; and


(C)AAnot in another electric utility’s


certificated area;


(2)AAextension in or to territory the utility serves or


is authorized to serve under a certificate; or


(3)AAoperation, extension, or service in progress on


September 1, 1975.
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(b)AAAn extension allowed under Subsection (a) is limited to


a device used:


(1)AAto interconnect existing facilities; or


(2)AAsolely to transmit electric utility services from


an existing facility to a customer of retail electric utility


service.


(c)AAAn electric utility is not required to amend the


utility’s certificate of public convenience and necessity to


construct a transmission line that connects the utility’s existing


transmission facilities to a substation or metering point if:


(1)AAthe transmission line does not exceed:


(A)AAthree miles in length, if the line connects


to a load-serving substation or metering point; or


(B)AAtwo miles in length, if the line connects to a


generation substation or metering point;


(2)AAeach landowner whose property would be directly


affected by the transmission line, as provided by commission rules,


provides written consent for the transmission line; and


(3)AAall rights-of-way necessary for construction of


the transmission line have been purchased.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 876 (S.B. 1281), Sec. 1, eff.


September 1, 2021.


Sec. 37.0521.AAEXCEPTION FOR RETAIL SALES BY CERTAIN


QUALIFYING COGENERATORS. (a)AANotwithstanding Section 37.001(3),


a qualifying cogenerator may sell electric energy at retail to more


than one purchaser of the cogenerator’s thermal output.


(b)AASelling electric energy at retail to more than one


purchaser does not, as a result of that sale, subject a qualifying


cogenerator to regulation as:


(1)AAa retail electric provider or power generation


company; or


(2)AAa retail electric utility under Chapter 37.


(c)AAThis section does not apply to sales in an area:


(1)AAin which customer choice has not been adopted and
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where a municipally owned utility or an electric cooperative is


certificated to provide retail electric utility service; or


(2)AAthat is served by an electric utility that


operates solely outside of ERCOT.


Added by Acts 2013, 83rd Leg., R.S., Ch. 979 (H.B. 2049), Sec. 2,


eff. September 1, 2013.


Sec.A37.053.AAAPPLICATION FOR CERTIFICATE. (a)AAAn electric


utility that wants to obtain or amend a certificate must submit an


application to the commission.


(b)AAThe applicant shall file with the commission evidence


the commission requires to show the applicant has received the


consent, franchise, or permit required by the proper municipal or


other public authority.


(c)AAThe commission may not require the applicant to


designate a preferred route for a proposed transmission line


facility.


(d)AAFor transmission facilities ordered or approved by the


commission under Chapter 37 or 39, the rights extended to an


electric corporation under Section 181.004 include all public land,


except land owned by the state, on which the commission has approved


the construction of the line.AAThis subsection does not limit a


municipality’s rights or an electric utility’s obligations under


Chapter 33.AANothing in this subsection shall be interpreted to


prevent a public entity from expressing a route preference in a


proceeding under this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 1170 (H.B. 3309), Sec. 3, eff.


June 19, 2009.


Acts 2011, 82nd Leg., R.S., Ch. 949 (H.B. 971), Sec. 1, eff.


June 17, 2011.


Acts 2019, 86th Leg., R.S., Ch. 44 (S.B. 1938), Sec. 2, eff.


May 16, 2019.


Sec.A37.054.AANOTICE AND HEARING ON APPLICATION. (a)AAWhen


an application for a certificate is filed, the commission shall:
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(1)AAgive notice of the application to interested


parties and to the office; and


(2)AAif requested:


(A)AAset a time and place for a hearing; and


(B)AAgive notice of the hearing.


(b)AAA person or electric cooperative interested in the


application may intervene at the hearing.


(c)AAIn addition to any notice provided under Subsection (a),


the commission shall require the applicant to provide written


notice of each substation proposed to be authorized by a


certificate of convenience and necessity to each owner of:


(1)AAproperty adjacent to the property on which the


substation will be located; and


(2)AAproperty located directly across a highway, road,


or street that is adjacent to the property on which the substation


will be located.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 31, eff. Sept. 1, 1999.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 416 (S.B. 855), Sec. 2, eff.


June 17, 2011.


Acts 2023, 88th Leg., R.S., Ch. 1053 (S.B. 365), Sec. 1, eff.


September 1, 2023.


Sec. 37.0541.AACONSOLIDATION OF CERTAIN PROCEEDINGS.AAThe


commission shall consolidate the proceeding on an application to


obtain or amend a certificate of convenience and necessity for the


construction of a transmission line with the proceeding on another


application to obtain or amend a certificate of convenience and


necessity for the construction of a transmission line if it is


apparent from the applications or a motion to intervene in either


proceeding that the transmission lines that are the subject of the


separate proceedings share a common point of interconnection.


Added by Acts 2009, 81st Leg., R.S., Ch. 1170 (H.B. 3309), Sec. 1,


eff. June 19, 2009.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 11, eff.
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September 1, 2023.


Sec. 37.055.AAREQUEST FOR PRELIMINARY ORDER. (a)AAAn


electric utility that wants to exercise a right or privilege under a


franchise or permit that the utility anticipates obtaining but has


not been granted may apply to the commission for a preliminary order


under this section.


(b)AAThe commission may issue a preliminary order declaring


that the commission, on application and under commission rules,


will grant the requested certificate on terms the commission


designates, after the electric utility obtains the franchise or


permit.


(c)AAThe commission shall grant the certificate on


presentation of evidence satisfactory to the commission that the


electric utility has obtained the franchise or permit.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 1170 (H.B. 3309), Sec. 4, eff.


June 19, 2009.


Acts 2019, 86th Leg., R.S., Ch. 44 (S.B. 1938), Sec. 3, eff.


May 16, 2019.


Sec.A37.056.AAGRANT OR DENIAL OF CERTIFICATE. (a) The


commission may approve an application and grant a certificate only


if the commission finds that the certificate is necessary for the


service, accommodation, convenience, or safety of the public.


(b)AAThe commission may:


(1)AAgrant the certificate as requested;


(2)AAgrant the certificate for the construction of a


portion of the requested system, facility, or extension or the


partial exercise of the requested right or privilege; or


(3)AArefuse to grant the certificate.


(c)AAThe commission shall grant each certificate on a


nondiscriminatory basis after considering:


(1)AAthe adequacy of existing service;


(2)AAthe need for additional service;


(3)AAthe effect of granting the certificate on the
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recipient of the certificate and any electric utility serving the


proximate area; and


(4)AAother factors, such as:


(A)AAcommunity values;


(B)AArecreational and park areas;


(C)AAhistorical and aesthetic values;


(D)AAenvironmental integrity;


(E)AAthe probable improvement of service or


lowering of cost to consumers in the area if the certificate is


granted, including any potential economic or reliability benefits


associated with dual fuel and fuel storage capabilities in areas


outside the ERCOT power region; and


(F)AAthe need for extending transmission service


where existing or projected electrical loads will be underserved,


including where:


(i)AAthe existing transmission service is


unreasonably remote;


(ii)AAthe available capacity is unreasonably


limited at transmission or distribution voltage level; or


(iii)AAthe electrical load cannot be


interconnected in a timely manner.


(c-1)AAIn considering the need for additional service under


Subsection (c)(2) for a reliability transmission project that


serves the ERCOT power region or under Subsection (c)(4)(F), the


commission must consider the historical load, forecasted load


growth, and additional load currently seeking interconnection,


including load for which the electric utility has yet to sign an


interconnection agreement, as determined by the electric utility


with the responsibility for serving the load.


(d)AAThe commission by rule shall establish criteria, in


addition to the criteria described by Subsection (c), for granting


a certificate for a transmission project that serves the ERCOT


power region and that is not necessary to meet state or federal


reliability standards.AAThe criteria must include a comparison of


the estimated cost of the transmission project for consumers and


the estimated congestion cost savings for consumers that may result


from the transmission project, considering both current and future
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expected congestion levels and the transmission project ’s ability


to reduce those congestion levels.AAThe commission shall include


with its decision on an application for a certificate to which this


subsection applies findings on the criteria.


(e)AAA certificate to build, own, or operate a new


transmission facility that directly interconnects with an existing


electric utility facility or municipally owned utility facility may


be granted only to the owner of that existing facility.AAIf a new


transmission facility will directly interconnect with facilities


owned by different electric utilities or municipally owned


utilities, each entity shall be certificated to build, own, or


operate the new facility in separate and discrete equal parts


unless they agree otherwise.


(f)AANotwithstanding Subsection (e), if a new transmission


line, whether single or double circuit, will create the first


interconnection between a load-serving station and an existing


transmission facility, the entity with a load-serving


responsibility or an electric cooperative that has a member with a


load-serving responsibility at the load-serving station shall be


certificated to build, own, or operate the new transmission line


and the load-serving station.AAThe owner of the existing


transmission facility shall be certificated to build, own, or


operate the station or tap at the existing transmission facility to


provide the interconnection, unless after a reasonable period of


time the owner of the existing transmission facility is unwilling


to build, and then the entity with the load-serving responsibility


or an electric cooperative that has a member with a load-serving


responsibility may be certificated to build the interconnection


facility.


(g)AANotwithstanding any other provision of this section, an


electric utility or municipally owned utility that is authorized to


build, own, or operate a new transmission facility under Subsection


(e) or (f) may designate another electric utility that is currently


certificated by the commission within the same electric power


region, coordinating council, independent system operator, or


power pool or a municipally owned utility to build, own, or operate


a portion or all of such new transmission facility, subject to any


11







requirements adopted by the commission by rule.


(h)AAThe division of any required certification of


facilities described in this section shall apply unless each entity


agrees otherwise.AANothing in this section is intended to require a


certificate for facilities that the commission has determined by


rule do not require certification to build, own, or operate.


(i)AANotwithstanding any other provision of this section, an


electric cooperative may be certificated to build, own, or operate


a new facility in place of any other electric cooperative if both


cooperatives agree.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2003, 78th Leg., ch. 295, Sec. 2, eff. June 18, 2003.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 949 (H.B. 971), Sec. 2(a),


eff. June 17, 2011.


Acts 2019, 86th Leg., R.S., Ch. 44 (S.B. 1938), Sec. 4, eff.


May 16, 2019.


Acts 2021, 87th Leg., R.S., Ch. 198 (H.B. 1510), Sec. 3, eff.


June 1, 2021.


Acts 2021, 87th Leg., R.S., Ch. 876 (S.B. 1281), Sec. 2, eff.


September 1, 2021.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 12, eff.


September 1, 2023.


Acts 2023, 88th Leg., R.S., Ch. 892 (H.B. 5066), Sec. 1, eff.


June 13, 2023.


Sec. 37.057.AADEADLINE FOR APPLICATION FOR NEW TRANSMISSION


FACILITY.AAThe commission must approve or deny an application for a


certificate for a new transmission facility not later than the


180th day after the date the application is filed.AAIf the


commission does not approve or deny the application on or before


that date, a party may seek a writ of mandamus in a district court of


Travis County to compel the commission to decide on the


application.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 1170 (H.B. 3309), Sec. 4, eff.
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June 19, 2009.


Acts 2019, 86th Leg., R.S., Ch. 44 (S.B. 1938), Sec. 5, eff.


May 16, 2019.


Acts 2023, 88th Leg., R.S., Ch. 348 (S.B. 1076), Sec. 1, eff.


June 2, 2023.


Acts 2023, 88th Leg., R.S., Ch. 892 (H.B. 5066), Sec. 2, eff.


June 13, 2023.


Sec. 37.058.AACERTIFICATE AND DETERMINATION ISSUED TO


CERTAIN NON-ERCOT UTILITIES FOR GENERATING FACILITY.A(a) This


section applies only to an electric utility that operates solely


outside of ERCOT.


(b)AAAn electric utility may file with the commission a


request that the commission:


(1)AAgrant a certificate for an electric generating


facility;


(2)AAmake a public interest determination for the


purchase of an existing electric generating facility under Section


14.101; or


(3)AAboth grant a certificate and make a determination.


(c)AANotwithstanding any other law, in a proceeding


involving the purchase of an existing electric generating facility,


the commission shall issue a final order on a certificate for the


facility or making a determination on the facility required by


Section 14.101, as applicable, not later than the 181st day after


the date a request for the certificate or determination is filed


with the commission under Subsection (b). For generating facilities


granted a certificate under this subsection, notwithstanding


Section 36.053, the utility’s recoverable invested capital


included in rates shall be determined by the commission.


(d)AANotwithstanding any other law, in a proceeding


involving a newly constructed generating facility, the commission


shall issue a final order on a certificate for the facility not


later than the 366th day after the date a request for the


certificate is filed with the commission under Subsection (b).


(e)AANotwithstanding any other provision of this title, an


electric utility operating solely outside of the ERCOT power region
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may, but shall not be required to, obtain a certificate to install,


own, or operate a generation facility with a capacity of 10


megawatts or less.


Added by Acts 2015, 84th Leg., R.S., Ch. 733 (H.B. 1535), Sec. 4,


eff. June 17, 2015.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 198 (H.B. 1510), Sec. 4, eff.


June 1, 2021.


Sec.A37.059.AAREVOCATION OR AMENDMENT OF CERTIFICATE. (a)


The commission may revoke or amend a certificate after notice and


hearing if the commission finds that the certificate holder has


never provided or is no longer providing service in all or any part


of the certificated area.


(b)AAThe commission may require one or more electric


utilities to provide service in an area affected by the revocation


or amendment of a certificate.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A37.060.AADIVISION OF MULTIPLY CERTIFICATED SERVICE


AREAS. (a) This subsection and Subsections (b)-(g) apply only to


areas in which each retail electric utility that is authorized to


provide retail electric utility service to the area is providing


customer choice. For purposes of this subsection, an electric


cooperative or a municipally owned electric utility shall be deemed


to be providing customer choice if it has approved a resolution


adopting customer choice that is effective on January 1, 2002, or


effective within 24 months after the date of the resolution


adopting customer choice. All other retail electric utilities


shall be deemed to be providing customer choice if customer choice


will be allowed for customers of the retail electric utility on


January 1, 2002. In areas in which each certificated retail


electric utility is providing customer choice, the commission, if


requested by a retail electric utility, shall examine all areas


within the service area of the retail electric utility making the


request that are also certificated to one or more other retail


electric utilities and, after notice and hearing, shall amend the
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retail electric utilities ’ certificates so that only one retail


electric utility is certificated to provide distribution services


in any such area. Only retail electric utilities certificated to


serve an area on June 1, 1999, may continue to serve the area or


portion of the area under an amended certificate issued under this


subsection.


(b)AAThis section does not apply in any area in which a


municipally owned utility is certificated to provide retail


electric utility service if the municipally owned utility serving


the area files with the commission by October 1, 2001, a request


that areas within the certificated service area of the municipally


owned utility remain as presently certificated.


(c)AAThe commission shall enter its order dividing multiply


certificated areas within one year of the date a request is


received.


(d)AAIn amending certificates under this section, the


commission shall take into consideration the factors prescribed by


Section 37.056.


(e)AANotwithstanding Section 37.059, the commission shall


revoke certificates to the extent necessary to achieve the division


of retail electric service areas as provided by this section.


(f)AAUnless otherwise agreed by the affected retail electric


utilities, each retail electric utility shall be allowed to


continue to provide service to the location of


electricity-consuming facilities it is serving on the date an


application for division of the affected multiply certificated


service areas is filed. No customer located within the affected


multiply certificated service areas shall be permitted to switch


from one retail electric utility to another while an application


for division of the affected multiply certificated service areas is


pending.


(g)AAIf on June 1, 1999, retail service is being provided in


an area by another retail electric utility with the written consent


of the retail electric utility certificated to serve the area, that


consent shall be filed with the commission. On notification of that


consent and a request by an affected retail electric utility to


amend the relevant certificates, the commission may grant an
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exception or amend a retail electric utility’s certificate. This


provision shall not be construed to limit the commission’s


authority to grant exceptions or to amend a retail electric


utility’s certificate, upon request and notification, for areas to


which retail service is being provided pursuant to written consent


granted after June 1, 1999.


(h)AAThe commission may not grant an additional retail


electric utility certificate to serve an area if the effect of the


grant would cause the area to be multiply certificated unless the


commission finds that the certificate holders are not providing


service to any part of the area for which a certificate is sought


and are not capable of providing adequate service to the area in


accordance with applicable standards. However, neither this


subsection nor the deadline of June 1, 1999, provided by Subsection


(a) shall apply to any application for multiple certification filed


with the commission on or before February 1, 1999, and those


applications may be processed in accordance with applicable law in


effect on the date the application was filed. Applications for


multiple certification filed with the commission on or before


February 1, 1999, may not be amended to expand the area for which a


certificate is sought except for contiguous areas within


municipalities that provide consent, as required by Section


37.053(b), not later than June 1, 1999.


(i)AANotwithstanding any other provision of this section, if


requested by a municipally owned utility, the commission shall


examine all areas within the municipally owned utility’s service


area that are also certificated to one or more other retail electric


utilities and, after notice and hearing, may amend the retail


electric utilities’ certificates so that only one retail electric


utility is certificated to provide distribution services in the


area, provided that:


(1)AAthe application is filed with the commission


within 12 months of the effective date of this provision and is


limited to single certification of the area within the


municipality’s boundaries as of February 1, 1999;


(2)AAthe commission preserves the right of an electric


utility or an electric cooperative to serve its existing customers,
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including any property owned or leased by any customer; and


(3)AAthe municipality is a member city of a municipal


power agency, as that term is used in Section 40.059.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 32, eff. Sept. 1, 1999.


Amended by Acts 2001, 77th Leg., ch. 796, Sec. 1, eff. June 14,


2001.


Sec.A37.061.AAEXISTING SERVICE AREA AGREEMENTS. (a)


Notwithstanding any other provision of this title, the commission


shall allow a municipally owned utility to amend the service area


boundaries of its certificate if:


(1)AAthe municipally owned utility was the holder of a


certificate as of January 1, 1999;


(2)AAthe municipally owned utility has an agreement


existing before January 1, 1999, with a public utility serving the


area that the public utility will not contest an application to


amend the certificate to add municipal territory; and


(3)AAthe area for which a certificate is requested is


not certificated to a retail electric utility that is not a party to


the agreement and that has not consented in writing to


certification of the area to the municipality.


(b)AAThe commission may not amend the certificate of the


public utility serving the affected area based on the granting of a


certificate to the municipally owned utility.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 32, eff. Sept. 1, 1999.


SUBCHAPTER C. MUNICIPALITIES


Sec.A37.101.AASERVICE IN ANNEXED OR INCORPORATED AREA. (a)


If an area is or will be included within a municipality as the


result of annexation, incorporation, or another reason, each


electric utility and each electric cooperative that holds or is


entitled to hold a certificate under this title to provide service


or operate a facility in the area before the inclusion has the right


to continue to provide the service or operate the facility and


extend service within the utility’s or cooperative’s certificated


area in the annexed or incorporated area under the rights granted by
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the certificate and this title.


(b)AANotwithstanding any other law, an electric utility has


the right to:


(1)AAcontinue and extend service within the utility’s


certificated area; and


(2)AAuse roads, streets, highways, alleys, and public


property to furnish retail electric utility service.


(c)AAThe governing body of a municipality may require an


electric utility to relocate the utility ’s facility at the


utility’s expense to permit the widening or straightening of a


street by:


(1)AAgiving the electric utility 30 days’ notice; and


(2)AAspecifying the new location for the facility along


the right-of-way of the street.


(d)AAThis section does not:


(1)AAlimit the power of a city, town, or village to


incorporate or of a municipality to extend its boundaries by


annexation; or


(2)AAprohibit a municipality from levying a tax or


other special charge for the use of the streets as authorized by


Section 182.025, Tax Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 33, eff. Sept. 1, 1999.


Sec.A37.102.AAGRANT OF CERTIFICATE FOR CERTAIN


MUNICIPALITIES. (a)AAIf a municipal corporation offers retail


electric utility service in a municipality having a population of


more than 151,000 that is located in a county having a population of


more than 2.5 million, the commission shall singly certificate


areas in the municipality’s boundaries in which more than one


electric utility provides electric utility service.


(b)AAIn singly certificating an area under Subsection (a),


the commission shall preserve the right of an electric utility to


serve the customers the electric utility was serving on June 17,


1983. This subsection does not apply to a customer at least


partially served by a nominal 69,000 volts system who gave notice of


termination to the utility servicing that customer before June 17,
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1983.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 1163 (H.B. 2702), Sec. 179,


eff. September 1, 2011.


Acts 2023, 88th Leg., R.S., Ch. 644 (H.B. 4559), Sec. 272,


eff. September 1, 2023.


SUBCHAPTER D. REGULATION OF SERVICES, AREAS, AND FACILITIES


Sec. 37.151.AAPROVISION OF SERVICE.AAExcept as provided by


Sections 37.152 and 37.153, a certificate holder shall:


(1)AAserve every consumer in the utility’s certificated


area; and


(2)AAprovide continuous and adequate service in that


area.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 1170 (H.B. 3309), Sec. 4, eff.


June 19, 2009.


Acts 2019, 86th Leg., R.S., Ch. 44 (S.B. 1938), Sec. 6, eff.


May 16, 2019.


Sec.A37.152.AAGROUNDS FOR REDUCTION OF SERVICE. (a) Unless


the commission issues a certificate that the present and future


convenience and necessity will not be adversely affected, a


certificate holder may not discontinue, reduce, or impair service


to any part of the holder’s certificated service area except for:


(1)AAnonpayment of charges;


(2)AAnonuse; or


(3)AAanother similar reason that occurs in the usual


course of business.


(b)AAA discontinuance, reduction, or impairment of service


must be in compliance with and subject to any condition or


restriction the commission prescribes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec. 37.153.AAREQUIRED REFUSAL OF SERVICE. A certificate


holder shall refuse to serve a customer in the holder’s


certificated area if the holder is prohibited from providing the


service under Section 212.012, 232.029, or 232.0291, Local


Government Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 708 (S.B. 425), Sec. 13, eff.


September 1, 2005.


Sec.A37.154.AATRANSFER OF CERTIFICATE. (a)AAAn electric


utility or municipally owned utility may sell, assign, or lease a


certificate or a right obtained under a certificate if the


purchaser, assignee, or lessee is already certificated by the


commission to provide electric service within the same electric


power region, coordinating council, independent system operator,


or power pool, or if the purchaser, assignee, or lessee is an


electric cooperative or municipally owned utility.AAAs part of a


transaction subject to Sections 39.262(l)-(o) and 39.915, the


commission may approve a sale, assignment, or lease to an entity


that has not been previously certificated if the approval will not


diminish the retail rate jurisdiction of this state.AAAny purchase,


assignment, or lease under this section requires that the


commission determine that the purchaser, assignee, or lessee can


provide adequate service.


(b)AAA sale, assignment, or lease of a certificate or a right


is subject to conditions the commission prescribes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 44 (S.B. 1938), Sec. 7, eff.


May 16, 2019.


Sec.A37.155.AAAPPLICATION OF CONTRACTS. A contract approved


by the commission between retail electric utilities that designates


areas and customers to be served by the utilities:


(1)AAis valid and enforceable; and


(2)AAshall be incorporated into the appropriate areas
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of certification.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A37.156.AAINTERFERENCE WITH ANOTHER UTILITY. If an


electric utility constructing or extending the utility’s lines,


plant, or system interferes or attempts to interfere with the


operation of a line, plant, or system of another utility, the


commission by order may:


(1)AAprohibit the construction or extension; or


(2)AAprescribe terms for locating the affected lines,


plants, or systems.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 37.157.AAMAPS. (a)AAAn electric utility shall file with


the commission one or more maps that show each utility facility and


that separately illustrate each utility facility for the


generation, transmission, or distribution of the utility’s


services on a date the commission orders.


(b)AAEach electric utility, transmission and distribution


utility, electric cooperative, and municipally owned utility shall


provide the utility’s service area boundary map, using good faith


efforts, in a geographic information system format to the


commission.AAThe service area boundary map may be provided to the


commission in a geodatabase feature class or shapefile.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 85 (S.B. 1093), Sec. 1, eff.


May 19, 2023.


21



http://www.legis.state.tx.us/tlodocs/88R/billtext/html/SB01093F.HTM





ut.38.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 38. REGULATION OF ELECTRIC SERVICES


SUBCHAPTER A. STANDARDS


Sec.A38.001.AAGENERAL STANDARD. An electric utility and an


electric cooperative shall furnish service, instrumentalities, and


facilities that are safe, adequate, efficient, and reasonable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 34, eff. Sept. 1, 1999.


Sec.A38.002.AAAUTHORITY OF REGULATORY AUTHORITY CONCERNING


STANDARDS. A regulatory authority, on its own motion or on


complaint and after reasonable notice and hearing, may:


(1)AAadopt just and reasonable standards,


classifications, rules, or practices an electric utility must


follow in furnishing a service;


(2)AAadopt adequate and reasonable standards for


measuring a condition, including quantity, quality, pressure, and


initial voltage, relating to the furnishing of a service;


(3)AAadopt reasonable rules for examining, testing, and


measuring a service; and


(4)AAadopt or approve reasonable rules,


specifications, and standards to ensure the accuracy of equipment,


including meters and instruments, used to measure a service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A38.003.AARULE OR STANDARD. (a) An electric utility may


not impose a rule except as provided by this title.


(b)AAAn electric utility may file with the regulatory


authority a standard, classification, rule, or practice the utility


follows.


(c)AAThe standard, classification, rule, or practice


continues in force until:


(1)AAamended by the utility; or
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(2)AAchanged by the regulatory authority as provided by


this title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 38.004.AAMINIMUM CLEARANCE STANDARD. (a)


Notwithstanding any other law, a transmission or distribution line


owned by an electric utility or an electric cooperative must be


constructed, operated, and maintained, as to clearances, in the


manner described by the National Electrical Safety Code Standard


ANSI (c)(2), as adopted by the American National Safety Institute


and in effect at the time of construction.


(b)AAAn electric utility, municipally owned utility, or


electric cooperative shall meet the minimum clearance requirements


specified in Rule 232 of the National Electrical Safety Code


Standard ANSI (c)(2) in the construction of any transmission or


distribution line over the following lakes:


(1)AAAbilene;


(2)AAAlan Henry;


(3)AAAlvarado Park;


(4)AAAmistad;


(5)AAAmon G. Carter;


(6)AAAquilla;


(7)AAArlington;


(8)AAArrowhead;


(9)AAAthens;


(10)AAAustin;


(11)AAAverhoff;


(12)AAB. A. Steinhagen;


(13)AABachman;


(14)AABalmorhea;


(15)AABardwell;


(16)AABastrop;


(17)AABaylor Creek;


(18)AABelton;


(19)AABenbrook;


(20)AABig Creek;


(21)AABob Sandlin;
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(22)AABonham;


(23)AABonham State Park;


(24)AABrady Creek;


(25)AABrandy Branch;


(26)AABraunig;


(27)AABrazos;


(28)AABridgeport;


(29)AABrownwood;


(30)AABryan;


(31)AABryson;


(32)AABuchanan;


(33)AABuffalo Creek;


(34)AABuffalo Springs;


(35)AACaddo;


(36)AACalaveras;


(37)AACanyon;


(38)AACasa Blanca;


(39)AACedar Creek;


(40)AAChampion Creek;


(41)AAChoke Canyon;


(42)AACisco;


(43)AACleburne State Park;


(44)AAClyde;


(45)AACoffee Mill;


(46)AAColeman;


(47)AAColeto Creek;


(48)AAColorado City;


(49)AAConroe;


(50)AACooper;


(51)AACorpus Christi;


(52)AACrook;


(53)AACypress Springs;


(54)AADaniel;


(55)AADavy Crockett;


(56)AADiversion;


(57)AADunlap;


(58)AAEagle Mountain;
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(59)AAE. V. Spence;


(60)AAFairfield;


(61)AAFalcon;


(62)AAFayette County;


(63)AAFindley;


(64)AAFork;


(65)AAFort Parker State Park;


(66)AAFort Phantom Hill;


(67)AAFryer;


(68)AAGeorgetown;


(69)AAGibbons Creek;


(70)AAGilmer;


(71)AAGladewater;


(72)AAGonzales;


(73)AAGraham;


(74)AAGranbury;


(75)AAGranger;


(76)AAGrapevine;


(77)AAGreenbelt;


(78)AAHalbert;


(79)AAHawkins;


(80)AAHolbrook;


(81)AAHords Creek;


(82)AAHouston;


(83)AAHouston County;


(84)AAHubbard Creek;


(85)AAInks;


(86)AAJacksboro;


(87)AAJacksonville;


(88)AAJ. B. Thomas;


(89)AAJoe Pool;


(90)AAKemp;


(91)AAKickapoo;


(92)AAKirby;


(93)AAKurth;


(94)AALady Bird;


(95)AALake O’ The Pines;


4







(96)AALavon;


(97)AALeon;


(98)AALewisville;


(99)AALimestone;


(100) Livingston;


(101) Lone Star;


(102) Lost Creek;


(103) Lyndon B. Johnson;


(104) Mackenzie;


(105) Marble Falls;


(106) Marine Creek;


(107) Martin Creek;


(108) McClellan;


(109) Medina;


(110) Meredith;


(111) Meridian State Park;


(112) Mexia;


(113) Mill Creek;


(114) Millers Creek;


(115) Mineral Wells;


(116) Monticello;


(117) Moss;


(118) Mountain Creek;


(119) Muenster;


(120) Murvaul;


(121) Nacogdoches;


(122) Naconiche;


(123) Nasworthy;


(124) Navarro Mills;


(125) New Ballinger;


(126) Nocona;


(127) Oak Creek;


(128) O. C. Fisher;


(129) O. H. Ivie;


(130) Palestine;


(131) Palo Duro;


(132) Palo Pinto;
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(133) Pat Cleburne;


(134) Pat Mayse;


(135) Pinkston;


(136) Placid;


(137) Possum Kingdom;


(138) Proctor;


(139) Purtis Creek;


(140) Quitman;


(141) Raven;


(142) Ray Hubbard;


(143) Ray Roberts;


(144) Red Bluff;


(145) Richland-Chambers;


(146) Sam Rayburn;


(147) Sheldon;


(148) Somerville;


(149) Squaw Creek;


(150) Stamford;


(151) Stillhouse Hollow;


(152) Striker;


(153) Sulphur Springs;


(154) Sweetwater;


(155) Tawakoni;


(156) Texana;


(157) Texoma;


(158) Timpson;


(159) Toledo Bend;


(160) Tradinghouse Creek;


(161) Travis;


(162) Twin Buttes;


(163) Tyler;


(164) Waco;


(165) Walter E. Long;


(166) Waxahachie;


(167) Weatherford;


(168) Welsh;


(169) Wheeler Branch;
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(170) White River;


(171) White Rock;


(172) Whitney;


(173) Wichita;


(174) Winnsboro;


(175) Winters-Elm Creek;


(176) Wood;


(177) Worth; and


(178) Wright Patman.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 35, eff. Sept. 1, 1999.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 1320 (H.B. 4150), Sec. 4, eff.


September 1, 2019.


Sec.A38.005.AAELECTRIC SERVICE RELIABILITY MEASURES. (a)


The commission shall implement service quality and reliability


standards relating to the delivery of electricity to retail


customers by electric utilities and transmission and distribution


utilities. The commission by rule shall develop reliability


standards, including:


(1)AAthe system-average interruption frequency index


(SAIFI);


(2)AAthe system-average interruption duration index


(SAIDI);


(3)AAachievement of average response time for customer


service requests or inquiries; or


(4)AAother standards that the commission finds


reasonable and appropriate.


(b)AAThe commission may take appropriate enforcement action


under this section, including action against a utility, if any of


the utility’s feeders with 10 or more customers has had a SAIDI or


SAIFI average that is more than 300 percent greater than the system


average of all feeders during any two-year period, beginning in the


year 2000. In determining the appropriate enforcement action, the


commission shall consider:


(1)AAthe feeder’s operating and maintenance history;
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(2)AAthe cause of each interruption in the feeder’s


service;


(3)AAany action taken by a utility to address the


feeder’s performance;


(4)AAthe estimated cost and benefit of remediating a


feeder’s performance; and


(5)AAany other relevant factor as determined by the


commission.


(c)AAThe standards implemented under Subsection (a) shall


require each electric utility and transmission and distribution


utility subject to this section to maintain adequately trained and


experienced personnel throughout the utility’s service area so that


the utility is able to fully and adequately comply with the


appropriate service quality and reliability standards.


(d)AAThe standards shall ensure that electric utilities do


not neglect any local neighborhood or geographic area, including


rural areas, communities of less than 1,000 persons, and low-income


areas, with regard to system reliability.


(e)AAThe commission may require each electric utility and


transmission and distribution utility to supply data to assist the


commission in developing the reliability standards.


(f)AAEach electric utility, transmission and distribution


utility, electric cooperative, municipally owned utility, and


generation provider shall be obligated to comply with any


operational criteria duly established by the independent


organization as defined by Section 39.151 or adopted by the


commission.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 36, eff. Sept. 1, 1999.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 424 (H.B. 2052), Sec. 1, eff.


June 19, 2009.


SUBCHAPTER B. PROHIBITIONS ON PREFERENCES AND DISCRIMINATION


Sec.A38.021.AAUNREASONABLE PREFERENCE OR PREJUDICE


CONCERNING SERVICE PROHIBITED. In providing a service to persons


in a classification, an electric utility may not:
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(1)AAgrant an unreasonable preference or advantage to a


person in the classification; or


(2)AAsubject a person in the classification to an


unreasonable prejudice or disadvantage.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A38.022.AADISCRIMINATION AND RESTRICTION ON


COMPETITION. An electric utility may not:


(1)AAdiscriminate against a person or electric


cooperative who sells or leases equipment or performs services in


competition with the electric utility; or


(2)AAengage in a practice that tends to restrict or


impair that competition.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 37, eff. Sept. 1, 1999.


SUBCHAPTER C. EXAMINATIONS, TESTS, AND INSPECTIONS


Sec.A38.051.AAEXAMINATION AND TEST OF INSTRUMENT OR


EQUIPMENT; INSPECTION. (a) A regulatory authority may:


(1)AAexamine and test equipment, including meters and


instruments, used to measure service of an electric utility; and


(2)AAset up and use on the premises occupied by an


electric utility an apparatus or appliance necessary for the


examination or test.


(b)AAThe electric utility is entitled to be represented at an


examination, test, or inspection made under this section.


(c)AAThe electric utility and its officers and employees


shall facilitate the examination, test, or inspection by giving


reasonable aid to the regulatory authority and to any person


designated by the regulatory authority for the performance of those


duties.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A38.052.AAINSPECTION FOR CONSUMER. (a) A consumer may


have a meter or other measuring device tested by an electric


utility:
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(1)AAonce without charge, after a reasonable period of


presumed accuracy the regulatory authority establishes by rule;


and


(2)AAat a shorter interval on payment of a reasonable


fee established by the regulatory authority.


(b)AAThe regulatory authority shall establish reasonable


fees to be paid for other examining or testing of a measuring device


on the request of a consumer.


(c)AAIf the consumer requests the test under Subsection


(a)(2) and the measuring device is found unreasonably defective or


incorrect to the substantial disadvantage of the consumer, the fee


the consumer paid at the time of the request shall be refunded.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. IMPROVEMENTS IN SERVICE


Sec.A38.071.AAIMPROVEMENTS IN SERVICE; INTERCONNECTING


SERVICE. The commission, after notice and hearing, may:


(1)AAorder an electric utility to provide specified


improvements in its service in a specified area if:


(A)AAservice in the area is inadequate or


substantially inferior to service in a comparable area; and


(B)AArequiring the company to provide the improved


service is reasonable; or


(2)AAorder two or more electric utilities or electric


cooperatives to establish specified facilities for interconnecting


service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 405, Sec. 38, eff. Sept. 1, 1999.


Sec. 38.072.AAPRIORITIES FOR POWER RESTORATION TO CERTAIN


MEDICAL FACILITIES. (a)AAIn this section:


(1)AA"Assisted living facility" has the meaning


assigned by Section 247.002, Health and Safety Code.


(2)AA"End stage renal disease facility" has the meaning


assigned by Section 251.001, Health and Safety Code.


(3)AA"Extended power outage" has the meaning assigned
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by Section 13.1395, Water Code.


(4)AA"Hospice services" has the meaning assigned by


Section 142.001, Health and Safety Code.


(5)AA"Nursing facility" has the meaning assigned by


Section 242.301, Health and Safety Code.


(b)AAThe commission by rule shall require an electric utility


to give to the following the same priority that it gives to a


hospital in the utility’s emergency operations plan for restoring


power after an extended power outage:


(1)AAa nursing facility;


(2)AAan assisted living facility;


(3)AAan end stage renal disease facility; and


(4)AAa facility that provides hospice services.


(c)AAThe rules adopted by the commission under Subsection (b)


must allow an electric utility to exercise the electric utility’s


discretion to prioritize power restoration for a facility after an


extended power outage in accordance with the facility ’s needs and


with the characteristics of the geographic area in which power must


be restored.


(d)AAA municipally owned utility shall report the emergency


operations plan for restoring power to a facility listed in


Subsection (b) to the municipality’s governing body or the body


vested with the power to manage and operate the municipally owned


utility.


(e)AAAn electric cooperative shall report the emergency


operations plan for restoring power to a facility listed in


Subsection (b) to the board of directors of the electric


cooperative.


Added by Acts 2011, 82nd Leg., R.S., Ch. 640 (S.B. 937), Sec. 1,


eff. September 1, 2011.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 961 (S.B. 1876), Sec. 3, eff.


September 1, 2021.


Sec. 38.073.AAAUTHORITY OF COMMISSION DURING AN EMERGENCY.


(a) On a declaration of a natural disaster or other emergency by


the governor, the commission may require an electric utility,
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municipally owned utility, electric cooperative, qualifying


facility, power generation company, exempt wholesale generator, or


power marketer to sell electricity to an electric utility,


municipally owned utility, or electric cooperative that is unable


to supply power to meet customer demand due to the natural disaster


or other emergency.AAAny plant, property, equipment, or other items


used to receive or deliver electricity under this subsection are


used and useful in delivering service to the public, and the


commission shall allow timely recovery for the costs of those


items.AAThe commission may order an electric utility, municipally


owned utility, or electric cooperative to provide interconnection


service to another electric utility, municipally owned utility, or


electric cooperative to facilitate a sale of electricity under this


section.AAIf the commission does not order the sale of electricity


during a declared emergency as described by this subsection, the


commission shall promptly submit to the legislature a report


describing the reasons why the commission did not make that order.


(b)AAIf an entity receives electricity under Subsection (a),


the receiving entity shall reimburse the supplying entity for the


actual cost of providing the electricity.AAThe entity receiving the


electricity is responsible for any transmission and distribution


service charges specifically incurred in relation to providing the


electricity.


(c)AAAn entity that pays for electricity received under


Subsection (b) and that is regulated by the commission may fully


recover the cost of the electricity in a timely manner by:


(1)AAincluding the cost in the entity’s fuel cost under


Section 36.203; or


(2)AAnotwithstanding Section 36.201, imposing a


different surcharge.


Added by Acts 2009, 81st Leg., R.S., Ch. 1226 (S.B. 1492), Sec. 2,


eff. June 19, 2009.


Added by Acts 2009, 81st Leg., R.S., Ch. 1280 (H.B. 1831), Sec.


2.02, eff. September 1, 2009.


Sec. 38.074.AACRITICAL NATURAL GAS FACILITIES AND ENTITIES.


(a) The commission shall collaborate with the Railroad Commission


12



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=36.203

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=36.201

http://www.legis.state.tx.us/tlodocs/81R/billtext/html/SB01492F.HTM

http://www.legis.state.tx.us/tlodocs/81R/billtext/html/HB01831F.HTM





of Texas to adopt rules to establish a process to designate certain


natural gas facilities and entities associated with providing


natural gas in this state as critical during energy emergencies.


(b)AAThe rules must:


(1)AAensure that the independent organization


certified under Section 39.151 for the ERCOT power region and each


electric utility, municipally owned utility, and electric


cooperative providing service in the ERCOT power region is provided


with the information required by Section 81.073, Natural Resources


Code;


(2)AAprovide for prioritizing for load-shed purposes


during an energy emergency the facilities and entities designated


under Subsection (a); and


(3)AAprovide discretion to an electric utility,


municipally owned utility, or electric cooperative providing


service in the ERCOT power region to prioritize power delivery and


power restoration among the facilities and entities designated


under Subsection (a) on the utility’s or cooperative’s systems, as


circumstances require.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 16, eff.


June 8, 2021.


Added by Acts 2021, 87th Leg., R.S., Ch. 931 (H.B. 3648), Sec. 2,


eff. June 18, 2021.


Sec. 38.075.AAWEATHER EMERGENCY PREPAREDNESS. (a)AAThe


commission by rule shall require each electric cooperative,


municipally owned utility, and transmission and distribution


utility providing transmission service in the ERCOT power region to


implement measures to prepare the cooperative’s or utility’s


facilities to maintain service quality and reliability during a


weather emergency according to standards adopted by the


commission.AAIn adopting the rules, the commission shall take into


consideration weather predictions produced by the office of the


state climatologist.


(b)AAThe independent organization certified under Section


39.151 for the ERCOT power region shall:


(1)AAinspect the facilities of each electric
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cooperative, municipally owned utility, and transmission and


distribution utility providing transmission service in the ERCOT


power region for compliance with the reliability standards;


(2)AAprovide the owner of a facility described by


Subdivision (1) with a reasonable period of time in which to remedy


any violation the independent organization discovers in an


inspection; and


(3)AAreport to the commission any violation that is not


remedied in a reasonable period of time.


(c)AAThe independent organization certified under Section


39.151 for the ERCOT power region shall prioritize inspections


conducted under Subsection (b)(1) based on risk level, as


determined by the organization.


(d)AAThe commission shall impose an administrative penalty


on an entity, including a municipally owned utility or an electric


cooperative, that violates a rule adopted under this section and


does not remedy that violation within a reasonable period of time.


(e)AANotwithstanding any other provision of this subtitle,


the commission shall allow a transmission and distribution utility


to design and operate a load management program for nonresidential


customers to be used where the independent organization certified


under Section 39.151 for the ERCOT power region has declared a Level


2 Emergency or a higher level of emergency or has otherwise directed


the transmission and distribution utility to shed load.AAA


transmission and distribution utility implementing a load


management program under this subsection shall be permitted to


recover the reasonable and necessary costs of the load management


program under Chapter 36.AAA load management program operated under


this subsection is not considered a competitive service.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 16, eff.


June 8, 2021.


Sec. 38.076.AAINVOLUNTARY AND VOLUNTARY LOAD SHEDDING.


(a)AAThe commission by rule shall adopt a system to allocate load


shedding among electric cooperatives, municipally owned utilities,


and transmission and distribution utilities providing transmission


service in the ERCOT power region during an involuntary load
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shedding event initiated by the independent organization certified


under Section 39.151 for the region during an energy emergency.


(b)AAThe system must provide for allocation of the load


shedding obligation to each electric cooperative, municipally


owned utility, and transmission and distribution utility in


different seasons based on historical seasonal peak demand in the


service territory of the electric cooperative, municipally owned


utility, or transmission and distribution utility.


(c)AAThe commission by rule shall:


(1)AAcategorize types of critical load that may be


given the highest priority for power restoration; and


(2)AArequire electric cooperatives, municipally owned


utilities, and transmission and distribution utilities providing


transmission service in the ERCOT power region to submit to the


commission and the independent organization certified under


Section 39.151 for the region:


(A)AAcustomers or circuits the cooperative or


utility has designated as critical load; and


(B)AAa plan for participating in load shedding in


response to an involuntary load shedding event described by


Subsection (a).


(d)AAThe commission by rule shall require electric


cooperatives and municipally owned utilities providing


transmission service in the ERCOT power region to:


(1)AAmaintain lists of customers willing to voluntarily


participate in voluntary load reduction; and


(2)AAcoordinate with municipalities, businesses, and


customers that consume large amounts of electricity to encourage


voluntary load reduction.


(e)AAThis section does not abridge, enlarge, or modify the


obligation of an electric cooperative, a municipally owned utility,


or a transmission and distribution utility to comply with federal


reliability standards.


(f)AAAfter each load shedding event, the commission may


conduct an examination of the implementation of load shedding,


including whether each electric cooperative, municipally owned


utility, and transmission and distribution utility complied with
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its plan as filed with the commission under Subsection (c)(2).


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 16, eff.


June 8, 2021.


Sec. 38.077.AALOAD SHEDDING EXERCISES. (a)AAThe commission


and the independent organization certified for the ERCOT power


region shall conduct simulated or tabletop load shedding exercises


with providers of electric generation service and transmission and


distribution service in the ERCOT power region.


(b)AAThe commission shall ensure that each year at least one


simulated or tabletop exercise is conducted during a summer month


and one simulated or tabletop exercise is conducted during a winter


month.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 16, eff.


June 8, 2021.


Text of section as added by Acts 2023, 88th Leg., R.S., Ch. 836


(H.B. 2555), Sec. 2


For text of section as added by Acts 2023, 88th Leg., R.S., Ch. 410


(H.B. 1500), Sec. 13, see other Sec. 38.078.


Sec. 38.078.AATRANSMISSION AND DISTRIBUTION SYSTEM


RESILIENCY PLAN AND COST RECOVERY. (a)AAIn this section, "plan"


means a transmission and distribution system resiliency plan


described by Subsection (b).


(b)AAAn electric utility may file, in a manner authorized by


commission rule, a plan to enhance the resiliency of the utility’s


transmission and distribution system through at least one of the


following methods:


(1)AAhardening electrical transmission and


distribution facilities;


(2)AAmodernizing electrical transmission and


distribution facilities;


(3)AAundergrounding certain electrical distribution


lines;


(4)AAlightning mitigation measures;


(5)AAflood mitigation measures;


(6)AAinformation technology;


16



http://www.legis.state.tx.us/tlodocs/87R/billtext/html/SB00003F.HTM

http://www.legis.state.tx.us/tlodocs/87R/billtext/html/SB00003F.HTM

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB02555F.HTM

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB01500F.HTM





(7)AAcybersecurity measures;


(8)AAphysical security measures;


(9)AAvegetation management; or


(10)AAwildfire mitigation and response.


(c)AAA plan must explain the systematic approach the electric


utility will use to carry out the plan during at least a three-year


period.


(d)AAIn determining whether to approve a plan filed under


this section, the commission shall consider:


(1)AAthe extent to which the plan is expected to enhance


system resiliency, including whether the plan prioritizes areas of


lower performance; and


(2)AAthe estimated costs of implementing the measures


proposed in the plan.


(e)AAThe commission shall issue an order to approve, modify,


or deny a plan filed under Subsection (b) and any associated rider


described by Subsection (i) not later than the 180th day after the


plan is filed with the commission.AAThe commission may approve a


plan only if the commission determines that approving the plan is in


the public interest.


(f)AAFor a plan approved by the commission, with or without


modification, an electric utility may request a good cause


exception on implementing all or some of the measures in the plan if


operational needs, business needs, financial conditions, or supply


chain or labor conditions dictate the exception.AAThe commission’s


denial of a plan is not considered to be a finding of the prudence or


imprudence of a measure or cost in the plan for the purposes of


Chapter 36 or this chapter.


(g)AAAn electric utility for which the commission has


approved a plan under this section may request that the commission


review an updated plan submitted by the electric utility.AAThe


updated plan must comply with any applicable commission rules and


take effect on a date that is not earlier than the third anniversary


of the approval date of the utility’s most recently approved


plan.AAThe commission shall review and approve, modify, or deny the


updated plan in the manner provided by Subsections (d), (e), and


(f).
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(h)AAAn electric utility’s implementation of a plan approved


under this section may be reviewed for the purposes of Chapter 36 or


this chapter.AAIf the commission determines that the costs to


implement an approved plan were imprudently incurred or otherwise


unreasonable, those costs are subject to disallowance.


(i)AANotwithstanding any other law, an electric utility may


file with a plan an application for a rider to recover the electric


utility’s distribution investment that is made to implement a plan


and is used and useful to the electric utility in providing service


to the public. The electric utility may file the application before


the electric utility places into service the distribution


investment to implement an approved plan. The commission may


approve the rider application before the electric utility places


into service the distribution investment to implement an approved


plan.AAThe commission may not approve a rider that would allow an


electric utility to begin recovering the distribution investment


before the utility begins to use the investment to provide service


to the public.AAIf the commission approves or modifies the plan,


the commission shall determine the appropriate terms of the rider


in the approval order. The commission shall adopt a procedure for


reconciliation of an electric utility’s distribution-related costs


to implement an approved plan.


(j)AAAs part of a review described by Subsection (g), the


commission shall reconcile the rider authorized under Subsection


(i) to determine the electric utility’s reasonably and prudently


incurred plan costs.


(k)AAIf an electric utility that files a plan with the


commission does not apply for a rider under Subsection (i), after


commission review, the utility may defer all or a portion of the


distribution-related costs relating to the implementation of the


plan for future recovery as a regulatory asset, including


depreciation expense and carrying costs at the utility ’s weighted


average cost of capital established in the commission ’s final order


in the utility’s most recent base rate proceeding in a manner


consistent with Chapter 36, and use commission authorized cost


recovery alternatives under Sections 36.209 and 36.210 or another


general rate proceeding.
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(l)AAPlan costs considered by the commission to be reasonable


and prudent may include only incremental costs that are not already


being recovered through the electric utility ’s base rates or any


other rate rider and must be allocated to customer classes pursuant


to the rate design most recently approved by the commission.


Added by Acts 2023, 88th Leg., R.S., Ch. 836 (H.B. 2555), Sec. 2,


eff. June 13, 2023.


Text of section as added by Acts 2023, 88th Leg., R.S., Ch. 410


(H.B. 1500), Sec. 13


For text of section as added by Acts 2023, 88th Leg., R.S., Ch. 836


(H.B. 2555), Sec. 2, see other Sec. 38.078.


Sec. 38.078.AACIRCUIT SEGMENTATION STUDY AND COST RECOVERY.


(a)AANot later than September 15, 2023, the commission shall direct


each transmission and distribution utility to perform a circuit


segmentation study.


(b)AAA circuit segmentation study must:


(1)AAuse an engineering analysis to examine whether and


how the transmission and distribution utility’s transmission and


distribution systems can be segmented and sectionalized to manage


and rotate outages more evenly across all customers and circuits,


while maintaining the protections offered to critical facilities;


(2)AAinclude an engineering analysis of the feasibility


of using sectionalization, automated reclosers, and other


technology to break up the circuits that host significant numbers


of critical facilities into smaller segments for outage management


purposes to enable more granular and flexible outage management;


(3)AAidentify feeders with critical facilities that, if


equipped with facility-specific backup power systems and


segmentation, can enhance the utility ’s outage management


flexibility; and


(4)AAinclude an estimate of the time, capital cost, and


expected improvements to load-shed management associated with the


circuit segmentation study.


(c)AAEach transmission and distribution utility shall submit


a report of the conclusions of the utility ’s study to the commission


not later than September 1, 2024.
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(d)AAThe commission shall review each circuit segmentation


study not later than March 15, 2025.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 13,


eff. September 1, 2023.


SUBCHAPTER E. INFRASTRUCTURE IMPROVEMENT AND MAINTENANCE REPORT


Sec. 38.101.AAREPORT ON INFRASTRUCTURE IMPROVEMENT AND


MAINTENANCE. (a) Not later than May 1 of each year, each electric


utility shall submit to the commission a report describing the


utility’s activities related to:


(1)AAidentifying areas that are susceptible to damage


during severe weather and hardening transmission and distribution


facilities in those areas;


(2)AAvegetation management; and


(3)AAinspecting distribution poles.


(b)AAEach electric utility shall include in a report required


under Subsection (a) a summary of the utility’s activities related


to preparing for emergency operations.


Added by Acts 2009, 81st Leg., R.S., Ch. 1280 (H.B. 1831), Sec.


2.03, eff. September 1, 2009.


Sec. 38.102.AAREPORTS ON SAFETY PROCESSES AND INSPECTIONS.


(a)AAEach electric utility, municipally owned utility, and


electric cooperative that owns or operates overhead transmission or


distribution assets shall submit to the commission a report that


includes:


(1)AAa summary description of hazard recognition


training documents provided by the utility or electric cooperative


to its employees related to overhead transmission and distribution


facilities; and


(2)AAa summary description of training programs


provided to employees by the utility or electric cooperative


related to the National Electrical Safety Code for the construction


of electric transmission and distribution lines.


(b)AAAn electric utility, municipally owned utility, or


electric cooperative shall submit an updated report not later than
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the 30th day after the date the utility or electric cooperative


finalizes a material change to a document or program included in a


report submitted under Subsection (a).


(c)AANot later than May 1 every five years, each electric


utility, municipally owned utility, and electric cooperative that


owns or operates overhead transmission facilities greater than 60


kilovolts shall submit to the commission a report for the preceding


five-year period ending on December 31 of the preceding calendar


year that includes:


(1)AAthe percentage of overhead transmission


facilities greater than 60 kilovolts inspected for compliance with


the National Electrical Safety Code relating to vertical clearance


in the reporting period; and


(2)AAthe percentage of the overhead transmission


facilities greater than 60 kilovolts anticipated to be inspected


for compliance with the National Electrical Safety Code relating to


vertical clearance during the five-year period beginning on January


1 of the year in which the report is submitted.


(d)AASubject to Subsection (f), not later than May 1 of each


year, each electric utility, municipally owned utility, or electric


cooperative that owns or operates overhead transmission facilities


greater than 60 kilovolts shall submit to the commission a report on


the overhead transmission facilities for the preceding calendar


year that includes information regarding:


(1)AAthe number of identified occurrences of


noncompliance with Section 38.004 regarding the vertical clearance


requirements of the National Electrical Safety Code for overhead


transmission facilities;


(2)AAwhether the utility or electric cooperative has


actual knowledge that any portion of the utility’s or electric


cooperative’s transmission system is not in compliance with Section


38.004 regarding the vertical clearance requirements of the


National Electrical Safety Code; and


(3)AAwhether the utility or electric cooperative has


actual knowledge of any violations of easement agreements with the


United States Army Corps of Engineers relating to Section 38.004


regarding the vertical clearance requirements of the National
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Electrical Safety Code for overhead transmission facilities.


(e)AASubject to Subsection (f), not later than May 1 of each


year, each electric utility, municipally owned utility, or electric


cooperative that owns or operates overhead transmission facilities


greater than 60 kilovolts or distribution facilities greater than 1


kilovolt shall submit to the commission a report for the preceding


calendar year that includes:


(1)AAthe number of fatalities or injuries of


individuals other than employees, contractors, or other persons


qualified to work in proximity to overhead high voltage lines


involving transmission or distribution assets related to


noncompliance with the requirements of Section 38.004; and


(2)AAa description of corrective actions taken or


planned to prevent the reoccurrence of fatalities or injuries


described by Subdivision (1).


(f)AAViolations resulting from, and incidents, fatalities,


or injuries attributable to a violation resulting from, a natural


disaster, weather event, or man-made act or force outside of a


utility’s or electric cooperative’s control are not required to be


included in the portions of the reports required under Subsections


(d) and (e).


(g)AANot later than September 1, each year the commission


shall make the reports publicly available on the commission’s


Internet website.


(h)AAA report, and any required information contained in a


report, made on an incident or violation under this section is not


admissible in a civil or criminal proceeding against the electric


utility, municipally owned utility, or electric cooperative, or the


utility’s or electric cooperative’s employees, directors, or


officers. The commission may otherwise take enforcement actions


under the commission’s authority.


Added by Acts 2019, 86th Leg., R.S., Ch. 1320 (H.B. 4150), Sec. 5,


eff. September 1, 2019.


SUBCHAPTER F. TEXAS ELECTRICITY SUPPLY CHAIN SECURITY AND MAPPING


COMMITTEE
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Sec. 38.201.AATEXAS ELECTRICITY SUPPLY CHAIN SECURITY AND


MAPPING COMMITTEE. (a)AAIn this subchapter, "electricity supply


chain" means:


(1)AAfacilities and methods used for producing,


treating, processing, pressurizing, storing, or transporting


natural gas for delivery to electric generation facilities;


(2)AAcritical infrastructure necessary to maintain


electricity service; and


(3)AAroads necessary to access facilities in the


electricity supply chain.


(a-1)AAA reference in this subchapter to the "electricity


supply chain" includes water and wastewater treatment plants.


(b)AAThe Texas Electricity Supply Chain Security and Mapping


Committee is established to:


(1)AAmap this state’s electricity supply chain;


(2)AAidentify critical infrastructure sources in the


electricity supply chain;


(3)AAestablish best practices to prepare facilities in


the electricity supply chain to maintain service in an extreme


weather event and recommend oversight and compliance standards for


those facilities; and


(4)AAdesignate priority service needs to prepare for,


respond to, and recover from an extreme weather event.


(c)AAThe committee is composed of:


(1)AAthe executive director of the commission;


(2)AAthe executive director of the Railroad Commission


of Texas;


(3)AAthe president and the chief executive officer of


the independent organization certified under Section 39.151 for the


ERCOT power region;


(4)AAthe chief of the Texas Division of Emergency


Management; and


(5)AAthe executive director of the Texas Department of


Transportation.


(d)AAEach member of the committee may designate a personal


representative from the member’s organization to represent the


member on the committee. A member is responsible for the acts and
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omissions of the designee related to the designee’s representation


on the committee.


(e)AAThe executive director of the commission serves as the


chair of the committee. The executive director of the Railroad


Commission of Texas serves as vice chair of the committee.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 17, eff.


June 8, 2021.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 85 (S.B. 1093), Sec. 2, eff.


May 19, 2023.


Sec. 38.202.AAADMINISTRATION. (a)AAThe committee shall meet


at least once each calendar quarter at a time determined by the


committee and at the call of the chair.


(b)AAA member who is an ex officio member from a state agency


shall be reimbursed for actual and necessary expenses in carrying


out committee responsibilities from money appropriated for that


purpose in the agency’s budget. Other members of the committee may


receive reimbursement for actual and necessary expenses in carrying


out committee responsibilities from money appropriated for that


purpose.


(c)AAThe commission, the Railroad Commission of Texas, the


Texas Division of Emergency Management, and the Texas Department of


Transportation shall provide staff as necessary to assist the


committee in carrying out the committee ’s duties and


responsibilities.


(d)AAThe independent organization certified under Section


39.151 for the ERCOT power region shall provide staff as necessary


to assist the committee in carrying out the committee’s duties and


responsibilities.


(e)AAExcept as otherwise provided by this subchapter, the


committee is not subject to Chapters 2001, 551, and 552, Government


Code.


(f)AAInformation written, produced, collected, assembled, or


maintained under law or in connection with the transaction of


official business by the committee or an officer or employee of the


committee is subject to Section 552.008, Government Code.AAThis
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subsection does not apply to the physical locations of critical


facilities, maps created under this subchapter, or proprietary


information created or gathered during the mapping process.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 17, eff.


June 8, 2021.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 85 (S.B. 1093), Sec. 3, eff.


May 19, 2023.


Sec. 38.203.AAPOWERS AND DUTIES OF COMMITTEE. (a)AAThe


committee shall:


(1)AAmap the state’s electricity supply chain in order


to designate priority electricity service needs during extreme


weather events;


(2)AAidentify and designate the sources in the


electricity supply chain necessary to operate critical


infrastructure, as defined by Section 421.001, Government Code;


(3)AAdevelop a communication system between critical


infrastructure sources, the commission, and the independent


organization certified under Section 39.151 for the ERCOT power


region to ensure that electricity and natural gas supplies in the


electricity supply chain are prioritized to those sources during an


extreme weather event; and


(4)AAestablish best practices to prepare facilities in


the electricity supply chain to maintain service in an extreme


weather event and recommend oversight and compliance standards for


those facilities.


(b)AAThe committee shall update the electricity supply chain


map at least once each year.


(c)AAThe commission shall:


(1)AAcreate and maintain a database identifying


critical infrastructure sources with priority electricity needs to


be used during an extreme weather event; and


(2)AAupdate the database at least once each year.


(d)AAThe information maintained in the database is


confidential under Section 418.181, Government Code, and not


subject to disclosure under Chapter 552, Government Code.
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(e)AAThe committee shall provide the Texas Energy


Reliability Council with access to the electricity supply chain


map.


(f)AAOn request, the committee shall provide view-only


access to the electricity supply chain map to:


(1)AAan electric utility, a transmission and


distribution utility, an electric cooperative, or a municipally


owned utility;


(2)AAan operator of a gas supply chain facility, as


defined by Section 86.044, Natural Resources Code; or


(3)AAan operator of a gas pipeline facility described


by Section 121.2015.


(g)AAAccess to the electricity supply chain map by an entity


described by Subsection (f)(1) is limited to the critical natural


gas facilities on the map that are located in the requesting


entity’s service area.


(h)AAThe committee may not provide an entity described by


Subsection (f)(1) with access to the electricity supply chain map


unless the entity has complied with Section 37.157.AA


(i)AAAccess to the electricity supply chain map by an


operator described by Subsections (f)(2) and (3) is limited to the


critical natural gas facilities operated by the requesting


operator.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 17, eff.


June 8, 2021.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 85 (S.B. 1093), Sec. 4, eff.


May 19, 2023.


Sec. 38.204.AAMAPPING REPORT. (a)AANot later than January 1,


2022, the committee shall submit a report to the governor, the


lieutenant governor, the speaker of the house of representatives,


the legislature, and the Texas Energy Reliability Council on the


activities and findings of the committee.AAThe report must:


(1)AAprovide an overview of the committee’s findings


regarding mapping the electricity supply chain and identifying


sources necessary to operate critical infrastructure;


26



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=NR&Value=86.044

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=121.2015

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=37.157

http://www.legis.state.tx.us/tlodocs/87R/billtext/html/SB00003F.HTM

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/SB01093F.HTM





(2)AArecommend a clear and thorough communication


system for the commission, the Railroad Commission of Texas, the


Texas Division of Emergency Management, and the independent


organization certified under Section 39.151 for the ERCOT power


region and critical infrastructure sources in this state to ensure


that electricity supply is prioritized to those sources during


extreme weather events; and


(3)AAinclude a list of the established best practices


and recommended oversight and compliance standards adopted under


Section 38.203(a)(4).


(b)AAThe report is public information except for portions


considered confidential under Chapter 552, Government Code, or


other state or federal law.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 17, eff.


June 8, 2021.
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ut.39.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 39. RESTRUCTURING OF ELECTRIC UTILITY INDUSTRY


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A39.001.AALEGISLATIVE POLICY AND PURPOSE. (a) The


legislature finds that the production and sale of electricity is


not a monopoly warranting regulation of rates, operations, and


services and that the public interest in competitive electric


markets requires that, except for transmission and distribution


services and for the recovery of stranded costs, electric services


and their prices should be determined by customer choices and the


normal forces of competition. As a result, this chapter is enacted


to protect the public interest during the transition to and in the


establishment of a fully competitive electric power industry.


(b)AAThe legislature finds that it is in the public interest


to:


(1)AAimplement on January 1, 2002, a competitive retail


electric market that allows each retail customer to choose the


customer’s provider of electricity and that encourages full and


fair competition among all providers of electricity;


(2)AAallow utilities with uneconomic


generation-related assets and purchased power contracts to recover


the reasonable excess costs over market of those assets and


purchased power contracts;


(3)AAeducate utility customers about anticipated


changes in the provision of retail electric service to ensure that


the benefits of the competitive market reach all customers; and


(4)AAprotect the competitive process in a manner that


ensures the confidentiality of competitively sensitive information


during the transition to a competitive market and after the


commencement of customer choice.


(c)AARegulatory authorities, excluding the governing body of


a municipally owned electric utility that has not opted for


customer choice or the body vested with power to manage and operate
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a municipally owned electric utility that has not opted for


customer choice, may not make rules or issue orders regulating


competitive electric services, prices, or competitors or


restricting or conditioning competition except as authorized in


this title and may not discriminate against any participant or type


of participant during the transition to a competitive market and in


the competitive market.


(d)AARegulatory authorities, excluding the governing body of


a municipally owned electric utility that has not opted for


customer choice or the body vested with power to manage and operate


a municipally owned electric utility that has not opted for


customer choice, shall authorize or order competitive rather than


regulatory methods to achieve the goals of this chapter to the


greatest extent feasible and shall adopt rules and issue orders


that are both practical and limited so as to impose the least impact


on competition.


(e)AAJudicial review of competition rules adopted by the


commission shall be conducted under Chapter 2001, Government Code,


except as otherwise provided by this chapter.AAJudicial review of


the validity of competition rules shall be commenced in the Court of


Appeals for the Fifteenth Court of Appeals District and shall be


limited to the commission’s rulemaking record.AAThe rulemaking


record consists of:


(1)AAthe notice of the proposed rule;


(2)AAthe comments of all interested persons;


(3)AAall studies, reports, memoranda, or other


materials on which the commission relied in adopting the rule; and


(4)AAthe order adopting the rule.


(f)AAA person who challenges the validity of a competition


rule must file a notice of appeal with the court of appeals and


serve the notice on the commission not later than the 15th day after


the date on which the rule as adopted is published in the Texas


Register. The notice of appeal shall designate the person


challenging the rule as the appellant and the commission as the


appellee. The commission shall prepare the rulemaking record and


file it with the court of appeals not later than the 30th day after


the date the notice of appeal is served on the commission. The
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court of appeals shall hear and determine each appeal as


expeditiously as possible with lawful precedence over other


matters. The appellant, and any person who is permitted by the


court to intervene in support of the appellant ’s claims, shall file


and serve briefs not later than the 30th day after the date the


commission files the rulemaking record. The commission, and any


person who is permitted by the court to intervene in support of the


rule, shall file and serve briefs not later than the 60th day after


the date the appellant files the appellant ’s brief. The court of


appeals may, on its own motion or on motion of any person for good


cause, modify the filing deadlines prescribed by this subsection.


The court of appeals shall render judgment affirming the rule or


reversing and, if appropriate on reversal, remanding the rule to


the commission for further proceedings, consistent with the court’s


opinion and judgment. The Texas Rules of Appellate Procedure apply


to an appeal brought under this section to the extent not


inconsistent with this section.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 459 (S.B. 1045), Sec. 1.13,


eff. September 1, 2023.


Sec. 39.002.AAAPPLICABILITY.AAThis chapter, other than


Sections 39.151, 39.1516, 39.155, 39.157(e), 39.161, 39.162,


39.163, 39.203, 39.9051, 39.9052, and 39.914(e), and Subchapters M


and N, does not apply to a municipally owned utility or an electric


cooperative. Sections 39.157(e) and 39.203 apply only to a


municipally owned utility or an electric cooperative that is


offering customer choice. If there is a conflict between the


specific provisions of this chapter and any other provisions of


this title, except for Chapters 40 and 41, the provisions of this


chapter control.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 19, eff.


September 1, 2007.


Acts 2019, 86th Leg., R.S., Ch. 467 (H.B. 4170), Sec. 16.001,
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eff. September 1, 2019.


Acts 2019, 86th Leg., R.S., Ch. 610 (S.B. 936), Sec. 2, eff.


September 1, 2019.


Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 2, eff.


June 16, 2021.


Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 2, eff.


June 18, 2021.


Reenacted and amended by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B.


1500), Sec. 14, eff. September 1, 2023.


Reenacted and amended by Acts 2023, 88th Leg., R.S., Ch. 768 (H.B.


4595), Sec. 22.003(a), eff. September 1, 2023.


Sec.A39.003.AACONTESTED CASES. Unless specifically provided


otherwise, each commission proceeding under this chapter, other


than a rulemaking proceeding, report, notification, or


registration, shall be conducted as a contested case and the burden


of proof is on the incumbent electric utility.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


SUBCHAPTER B. TRANSITION TO COMPETITIVE RETAIL ELECTRIC MARKET


Sec.A39.051.AAUNBUNDLING. (a) On or before September 1,


2000, each electric utility shall separate from its regulated


utility activities its customer energy services business


activities that are otherwise also already widely available in the


competitive market.


(b)AANot later than January 1, 2002, each electric utility


shall separate its business activities from one another into the


following units:


(1)AAa power generation company;


(2)AAa retail electric provider; and


(3)AAa transmission and distribution utility.


(c)AAAn electric utility may accomplish the separation


required by Subsection (b) either through the creation of separate


nonaffiliated companies or separate affiliated companies owned by a


common holding company or through the sale of assets to a third


party.AAAn electric utility may create separate transmission and
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distribution utilities.AANotwithstanding any other provision of


this chapter, an electric utility that does not have stranded costs


described by Section 39.254 and that on September 1, 2005, has not


finalized unbundling pursuant to a commission order approving an


unbundling plan may also meet the requirements of Subsection (b)


for generation facilities existing on September 1, 2005, in the


Electric Reliability Council of Texas if it meets and maintains


compliance with the following requirements:


(1)AAthe electric utility has no more than 400


megawatts of Texas jurisdictional capacity from generating units


within the Electric Reliability Council of Texas that have not been


mothballed or retired;


(2)AAthe electric utility has a contract or contracts


with separate nonaffiliated companies or separate affiliated


companies for the sale of all of the output from its generating


units that have not been mothballed or retired with a contract term


that is no shorter than 20 years or the life of the generating


units, whichever is shorter; and


(3)AAthe electric utility has a separate division


within the electric utility for its generation business activities.


(c-1)AAA separate division described by Subsection (c)(3) is


subject to Subsection (d) and, for the purposes of this chapter, is


considered a separate affiliated power generation company and a


competitive affiliate.


(d)AAEach electric utility shall unbundle under this section


in a manner that provides for a separation of personnel,


information flow, functions, and operations, consistent with


Section 39.157(d).


(e)AAEach electric utility shall file with the commission a


plan to implement this section by January 10, 2000.


(f)AAThe commission shall adopt the utility’s plan for


business separation required by Subsection (b), adopt the plan with


changes, or reject the plan and require the utility to file a new


plan.


(g)AATransactions by electric utilities involving sales,


transfers, or other disposition of assets to accomplish the


purposes of this section are not subject to Section 14.101, 35.034,


5



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.254

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.157

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=14.101

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=35.034





or 35.035.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., Ch. 413 (S.B. 1668), Sec. 3, eff. June


17, 2005.


Sec.A39.052.AAFREEZE ON EXISTING RETAIL BASE RATE TARIFFS.


(a) Until January 1, 2002, an electric utility shall provide retail


electric service within its certificated service area in accordance


with the electric utility ’s retail base rate tariffs in effect on


September 1, 1999, including its purchased power cost recovery


factor.


(b)AADuring the freeze period, an electric utility may not


increase its retail base rates above the rates provided by this


section except for losses caused by force majeure as provided by


Section 39.055.


(c)AANotwithstanding any other provision of this title,


during the freeze period the regulatory authority may not reduce


the retail base rates of an electric utility, except as may be


ordered as stipulated to by an electric utility in a proceeding for


which a final order had not been issued by January 1, 1999.


(d)AADuring the freeze period, the retail base rates, overall


revenues, return on invested capital, and net income of an electric


utility are not subject to complaint, hearing, or determination as


to reasonableness.


(e)AAAn electric utility that has a rate proceeding pending


before the commission as of January 2, 1999, shall provide service


in accordance with the tariffs approved in that proceeding from the


date of approval until the end of the freeze period.


(f)AANothing in this section affects the authority of the


commission to fulfill its obligations under Section 39.262.


(g)AANothing in this section shall deny a utility its right


to have the commission conduct proceedings and issue a final order


pertaining to any matter that may be remanded to the commission by a


court having jurisdiction, except that the final order may not


affect the rates charged to customers during the freeze period but


shall be taken into account during the utility ’s true-up proceeding
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under Section 39.262.


(h)AANothing in this title shall be construed to prevent an


electric utility or a transmission and distribution utility from


filing, and the commission from approving, a change in wholesale


transmission service rates during the freeze period.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.053.AACOST RECOVERY ADJUSTMENTS. This subchapter


does not limit or alter the ability of an electric utility during


the freeze period to revise its fuel factor or to reconcile fuel


expenses and to either refund fuel overcollections or surcharge


fuel undercollections to customers, as authorized by its tariffs


and Sections 36.203 and 36.205.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.054.AARETAIL ELECTRIC SERVICE DURING FREEZE PERIOD.


(a) An electric utility shall provide retail electric service


during the freeze period in accordance with any contract terms


applicable to a particular retail customer approved by the


regulatory authority and in effect on December 31, 1998.


(b)AANothing in Sections 39.052(c) and (d) shall be construed


to restrict any customer ’s right to complain during the freeze


period to the regulatory authority regarding the quality of retail


electric service provided by the electric utility or the


applicability of an electric utility ’s particular tariff to the


customer.


(c)AANothing in this title shall be construed to restrict an


electric utility, voluntarily and at its sole discretion, from


offering new services or new tariff options to its customers during


the freeze period, consistent with Section 39.051(a).


(d)AAAny offering of new services or tariff options under


this section shall be equal to or greater than an electric utility’s


long-run marginal cost and may not be unreasonably preferential,


prejudicial, discriminatory, predatory, or anticompetitive.


(e)AARevenue from any new offering under this section shall


be accounted for in a manner consistent with Section 36.007.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.
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Sec.A39.055.AAFORCE MAJEURE. (a) An electric utility may


recover losses resulting from force majeure through an increase in


its retail base rates during the freeze period.


(b)AANotwithstanding Subchapter C, Chapter 36, the


regulatory authority, after a hearing to determine the electric


utility’s losses from force majeure, shall permit the utility to


fully collect any approved force majeure increase through an


appropriate customer surcharge mechanism.


(c)AAFor purposes of this section, "force majeure" means a


major event or combination of major events, including new or


expanded state or federal statutory or regulatory requirements;


hurricanes, tornadoes, ice storms, or other natural disasters; or


acts of war, terrorism, or civil disturbance, beyond the control of


an electric utility that the regulatory authority finds increases


the utility ’s total reasonable and necessary nonfuel costs or


decreases the utility’s total nonfuel revenues related to the


generation and delivery of electricity by more than 10 percent for


any calendar year during the freeze period. The term does not


include any changes in general economic conditions such as


inflation, interest rates, or other factors of general application.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


SUBCHAPTER C. RETAIL COMPETITION


Sec.A39.101.AACUSTOMER SAFEGUARDS. (a) Before customer


choice begins on January 1, 2002, the commission shall ensure that


retail customer protections are established that entitle a


customer:


(1)AAto safe, reliable, and reasonably priced


electricity, including protection against service disconnections


in an extreme weather emergency as provided by Subsection (h) or in


cases of medical emergency or nonpayment for unrelated services;


(2)AAto privacy of customer consumption and credit


information;


(3)AAto bills presented in a clear format and in


language readily understandable by customers;
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(4)AAto the option to have all electric services on a


single bill, except in those instances where multiple bills are


allowed under Chapters 40 and 41;


(5)AAto protection from discrimination on the basis of


race, color, sex, nationality, religion, or marital status;


(6)AAto accuracy of metering and billing;


(7)AAto information in English and Spanish and any


other language as necessary concerning rates, key terms and


conditions, in a standard format that will permit comparisons


between price and service offerings, and the environmental impact


of certain production facilities;


(8)AAto information in English and Spanish and any


other language as necessary concerning low-income assistance


programs and deferred payment plans; and


(9)AAto other information or protections necessary to


ensure high-quality service to customers.


(b)AAA customer is entitled:


(1)AAto be informed about rights and opportunities in


the transition to a competitive electric industry;


(2)AAto choose the customer’s retail electric provider


consistent with this chapter, to have that choice honored, and to


assume that the customer ’s chosen provider will not be changed


without the customer’s informed consent;


(3)AAto have access to providers of energy efficiency


services, to on-site distributed generation, and to providers of


energy generated by renewable energy resources;


(4)AAto be served by a provider of last resort that


offers a commission-approved standard service package;


(5)AAto receive sufficient information to make an


informed choice of service provider;


(6)AAto be protected from unfair, misleading, or


deceptive practices, including protection from being billed for


services that were not authorized or provided;


(7)AAto have an impartial and prompt resolution of


disputes with its chosen retail electric provider and transmission


and distribution utility;


(8)AAto participation in demand response programs
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through retail electric providers that offer demand response


programs; and


(9)AAto receive notice from the retail electric


provider that serves the customer when the independent organization


certified under Section 39.151 for the ERCOT power region issues an


emergency energy alert.


(c)AAA retail electric provider, power generation company,


aggregator, or other entity that provides retail electric service


may not refuse to provide retail electric or electric generation


service or otherwise discriminate in the provision of electric


service to any customer because of race, creed, color, national


origin, ancestry, sex, marital status, lawful source of income,


disability, or familial status. A retail electric provider, power


generation company, aggregator, or other entity that provides


retail electric service may not refuse to provide retail electric


or electric generation service to a customer because the customer


is located in an economically distressed geographic area or


qualifies for low-income affordability or energy efficiency


services. The commission shall require a provider to comply with


this subsection as a condition of certification or registration.


(d)AAA retail electric provider, power generation company,


aggregator, or other entity that provides retail electric service


shall submit reports to the commission and the office annually and


on request relating to the person’s compliance with this section.


The commission by rule shall specify the form in which a report must


be submitted. A report must include:


(1)AAinformation regarding the extent of the person’s


coverage;


(2)AAinformation regarding the service provided,


compiled by zip code and census tract; and


(3)AAany other information the commission or the office


considers relevant to determine compliance.


(e)AAThe commission has the authority to adopt and enforce


such rules as may be necessary or appropriate to carry out


Subsections (a)-(d), including rules for minimum service standards


for a retail electric provider relating to customer deposits and


the extension of credit, switching fees, levelized billing
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programs, interconnection and use of on-site generation,


termination of service, and quality of service. The commission has


jurisdiction over all providers of electric service in enforcing


Subsections (a)-(d) and may assess civil and administrative


penalties under Section 15.023 and seek civil penalties under


Section 15.028.


(f)AAOn or before June 30, 2001, the commission shall modify


its current rules regarding customer protections to ensure that at


least the same level of customer protection against potential


abuses and the same quality of service that exists on December 31,


1999, is maintained in a restructured electric industry.


(g)AACompliance with Subsections (a)-(e) by a provider of


electric service which is a municipally owned utility shall be


administered solely by the governing body of the municipally owned


utility, which shall adopt, implement, and enforce, as to the


municipally owned utility, rules having the effect of accomplishing


the objectives of Subsections (a)-(e). Reports containing the


information required by Subsection (d) shall be filed by the


municipally owned utility with the governing body.


(h)AAA retail electric provider, power generation company,


aggregator, or other entity that provides retail electric service


may not disconnect service to a residential customer during an


extreme weather emergency or on a weekend day. The entity providing


service shall defer collection of the full payment of bills that are


due during an extreme weather emergency until after the emergency


is over and shall work with customers to establish a pay schedule


for deferred bills. For purposes of this subsection, "extreme


weather emergency" means a period when:


(1)AAthe previous day’s highest temperature did not


exceed 32 degrees Fahrenheit and the temperature is predicted to


remain at or below that level for the next 24 hours according to the


nearest National Weather Service reports; or


(2)AAthe National Weather Service issues a heat


advisory for any county in the relevant service territory, or when


such an advisory has been issued on any one of the previous two


calendar days.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.
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Amended by:


Acts 2023, 88th Leg., R.S., Ch. 945 (S.B. 1699), Sec. 2, eff.


September 1, 2023.


Sec.A39.102.AARETAIL CUSTOMER CHOICE. (a) Each retail


customer in this state, except retail customers of electric


cooperatives and municipally owned utilities that have not opted


for customer choice, shall have customer choice on and after


January 1, 2002.


(b)AAThe affiliated retail electric provider of the electric


utility serving a retail customer on December 31, 2001, may


continue to serve that customer until the customer chooses service


from a different retail electric provider, an electric cooperative


offering customer choice, or a municipally owned utility offering


customer choice.


(c)AAAn electric utility that has in effect a systemwide


freeze for residential and commercial customers in effect September


1, 1997, extending beyond December 31, 2001, that has been found by


a regulatory authority to be in the public interest is not subject


to this chapter. At the expiration of the utility’s freeze period,


the utility shall be subject to this chapter and, at that time, has


no claim for stranded cost recovery.


(d)AAThe commission shall oversee the compliance with this


chapter by electric utilities that were not subject to this chapter


before September 1, 2003, and in so doing shall establish schedules


and procedures and require commission approvals as it deems


necessary to achieve the objectives of this chapter. This


subsection does not apply to an electric utility to which


Subsection (c) applies.


(e)AAIn establishing a schedule under Subsection (d), the


commission shall consider:


(1)AAthe effect of customer choice on the reliability


of service provided by the electric utility;


(2)AAwhether the electric utility ’s service area is


located in more than one power region;


(3)AAwhether any applicable power region has been


certified as a qualifying power region under Section 39.152(a);
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(4)AAwhether other electric utilities in the power


region offer retail customer choice; and


(5)AAany other relevant factor.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by Acts 2003, 78th Leg., ch. 1327, Sec. 2, eff. Sept. 1,


2003.


Sec.A39.1025.AALIMITATIONS ON TELEPHONE SOLICITATION. (a)


A person may not make or cause to be made a telephone solicitation


to a nonresidential electric customer who has given notice to the


commission of the customer’s objection to receiving telephone


solicitations relating to the customer’s choice of retail electric


providers.


(b)AAThe commission shall establish and provide for the


operation of a database to compile a list of nonresidential


electric customers who object to receiving telephone


solicitations.AAThe commission may operate the database or


contract with another entity to operate the database.


(c)AAA customer shall pay a fee of not more than $5 for


inclusion in the database. The commission shall prescribe the


amount of the fee.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., Ch. 171 (H.B. 210), Sec. 3, eff. May 27,


2005.


Sec.A39.103.AACOMMISSION AUTHORITY TO DELAY COMPETITION AND


SET NEW RATES. If the commission determines under Section 39.104


that a power region is unable to offer fair competition and reliable


service to all retail customer classes on January 1, 2002, the


commission shall delay customer choice for the power region and may


on or after January 1, 2002, establish new rates for all electric


utilities in the power region as provided by Chapter 36.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.104.AACUSTOMER CHOICE PILOT PROJECTS. (a) Customer


choice pilot projects may be used to allow the commission to
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evaluate the ability of each power region and electric utility to


implement customer choice. However, in a multiply certificated


area, an electric utility may not include customers that were


served by an electric cooperative or a municipally owned utility on


May 1, 1999.


(b)AAThe commission shall require each electric utility to


offer customer choice in its service area within this state


amounting to five percent of the utility’s combined load of all


customer classes within this state beginning on June 1, 2001.


(c)AAThe load designated for customer choice under this


section shall be distributed among all customer classes of a


utility consistent with the purpose of this section and subject to


commission approval.


(d)AACustomers participating in a pilot project under this


section may buy electric energy from any retail electric provider


certified by the commission under Section 39.352, including an


affiliated retail electric provider; provided, however, that a


retail electric provider may not participate in a pilot project in


the certificated service area served by the electric utility with


which it is affiliated.


(e)AAEach utility operating a pilot project under this


section shall charge residential and small commercial customers in


accordance with Section 39.052.


(f)AAThe commission may prescribe reporting requirements it


considers necessary to evaluate a pilot project consistent with the


purpose of this section.


(g)AACustomers having customer choice under this section


shall be billed as provided by Section 39.107.


(h)AAThe commission may prescribe terms and conditions it


considers necessary to prohibit anticompetitive practices and to


encourage customer choice offered under this section.


(i)AANotwithstanding any other provision of this title, a


retail electric provider participating in a pilot project under


this section is not an electric utility or a retail electric


utility.


(j)AATwenty percent of the load designated for customer


choice under this section shall be initially set aside for
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aggregated loads.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.105.AALIMITATION ON SALE OF ELECTRICITY. (a) After


January 1, 2002, a transmission and distribution utility may not


sell electricity or otherwise participate in the market for


electricity except for the purpose of buying electricity to serve


its own needs.


(b)AAA person or retail electric utility may not provide,


furnish, or make available electric service at retail within the


certificated service area of an electric cooperative that has not


adopted customer choice or a municipally owned utility that has not


adopted customer choice. However, this subsection does not


prohibit the provision of electric service in multiply certificated


service areas to customers of any other retail electric utility.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.106.AAPROVIDER OF LAST RESORT. (a) The commission


shall designate retail electric providers in areas of the state in


which customer choice is in effect to serve as providers of last


resort.


(b)AAA provider of last resort shall offer a standard retail


service package for each class of customers designated by the


commission at a fixed, nondiscountable rate approved by the


commission.


(c)AAA provider of last resort shall provide the standard


retail service package to any requesting customer in the territory


for which it is the provider of last resort.


(d)AAThe commission shall designate the provider or


providers of last resort not later than June 1, 2001.


(e)AAThe commission shall determine the procedures and


criteria, which may include the solicitation of bids, for


designating a provider or providers of last resort. The commission


may redesignate the provider of last resort according to a schedule


it considers appropriate.


(f)AAIn the event that no retail electric provider applies to


be the provider of last resort for a given area of the state on
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reasonable terms and conditions, the commission may require a


retail electric provider to become the provider of last resort as a


condition of receiving or maintaining a certificate under Section


39.352.


(g)AAIn the event that a retail electric provider fails to


serve any or all of its customers, the provider of last resort shall


offer that customer the standard retail service package for that


customer class with no interruption of service to any customer.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.107.AAMETERING AND BILLING SERVICES. (a) On


introduction of customer choice in a service area, metering


services for the area shall continue to be provided by the


transmission and distribution utility affiliate of the electric


utility that was serving the area before the introduction of


customer choice.AAMetering services provided to commercial and


industrial customers that are required by the independent system


operator to have an interval data recorder meter may be provided on


a competitive basis.


(b)AAMetering services provided to residential customers and


to nonresidential customers other than those required by the


independent system operator to have an interval data recorder meter


shall continue to be provided by the transmission and distribution


utility affiliate of the electric utility that was serving the area


before the introduction of customer choice.AARetail electric


providers serving residential and nonresidential customers other


than those required by the independent system operator to have an


interval data recorder meter may request that the transmission and


distribution utility provide specialized meters, meter features,


or add-on accessories so long as they are technically feasible and


generally available in the market and provided that the retail


electric provider pays the differential cost of such a meter or


accessory.AAMetering and billing services provided to residential


customers shall be governed by the customer safeguards adopted by


the commission under Section 39.101.AAAll meter data, including all


data generated, provided, or otherwise made available, by advanced


meters and meter information networks, shall belong to a customer,
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including data used to calculate charges for service, historical


load data, and any other proprietary customer information.AAA


customer may authorize its data to be provided to one or more retail


electric providers under rules and charges established by the


commission.


(c)AABeginning on the date of introduction of customer choice


in a service area, tenants of leased or rented property that is


separately metered shall have the right to choose a retail electric


provider, an electric cooperative offering customer choice, or a


municipally owned utility offering customer choice, and the owner


of the property must grant reasonable and nondiscriminatory access


to transmission and distribution utilities, retail electric


providers, electric cooperatives, and municipally owned utilities


for metering purposes.


(d)AABeginning on the date of introduction of customer choice


in a service area, a transmission and distribution utility, or an


electric cooperative or municipally owned utility providing the


customer’s energy requirements shall bill a customer’s retail


electric provider for nonbypassable delivery charges as determined


under Section 39.201. The retail electric provider or the electric


cooperative or municipally owned utility, as appropriate, must pay


these charges.


(e)AAA transmission and distribution utility may bill retail


customers at the request of a retail electric provider or, if an


electric cooperative or municipally owned utility is providing the


customer’s energy requirements, at the request of the electric


cooperative or municipally owned utility. A transmission and


distribution utility that provides billing service on such request


shall offer billing service on comparable terms and conditions to


those of any such requesting retail electric provider or, as


applicable, the electric cooperative or municipally owned utility


providing energy requirements to a customer served by the


transmission and distribution utility.


(f)AABeginning on the date of introduction of customer choice


in a service area, any charges for metering and billing services


shall comply with rules adopted by the commission relating to


nondiscriminatory rates of service.
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(g)AAMetered electric service sold to residential customers


on a prepaid basis may not be sold at a price that is higher than the


price charged by the provider of last resort.


(h)AAThe commission shall establish a nonbypassable


surcharge for an electric utility or transmission and distribution


utility to use to recover reasonable and necessary costs incurred


in deploying advanced metering and meter information networks to


residential customers and nonresidential customers other than


those required by the independent system operator to have an


interval data recorder meter.AAThe commission shall ensure that the


nonbypassable surcharge reflects a deployment of advanced meters


that is no more than one-third of the utility’s total meters over


each calendar year and shall ensure that the nonbypassable


surcharge does not result in the utility recovering more than its


actual, fully allocated meter and meter information network


costs.AAThe expenses must be allocated to the customer classes


receiving the services, based on the electric utility’s most


recently approved tariffs.


(i)AASubject to the restrictions in Subsection (h), it is the


intent of the legislature that net metering and advanced meter


information networks be deployed as rapidly as possible to allow


customers to better manage energy use and control costs, and to


facilitate demand response initiatives.


(j)AANotwithstanding Subsection (b), a nonresidential


customer may have a meter installed and metering services provided


on a competitive basis as part of an energy savings performance


contract.


(k)AAThe commission by rule shall prohibit an electric


utility or transmission and distribution utility from selling,


sharing, or disclosing information generated, provided, or


otherwise collected from an advanced metering system or meter


information network, including information used to calculate


charges for service, historical load data, and any other customer


information. The commission shall allow an electric utility or


transmission and distribution utility to share information with an


affiliated corporation, or other third-party entity, if the


information is to be used only for the purpose of providing electric
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utility service to the customer or other customer-approved


services.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., Ch. 1095 (H.B. 2129), Sec. 7, eff.


September 1, 2005.


Acts 2007, 80th Leg., R.S., Ch. 527 (S.B. 831), Sec. 10, eff.


June 16, 2007.


Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 20, eff.


September 1, 2007.


Acts 2009, 81st Leg., R.S., Ch. 87 (S.B. 1969), Sec.


27.001(110), eff. September 1, 2009.


Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.07,


eff. September 1, 2013.


Sec.A39.108.AACONTRACTUAL OBLIGATIONS. This chapter may


not:


(1)AAinterfere with or abrogate the rights or


obligations of any party, including a retail or wholesale customer,


to a contract with an investor-owned electric utility, river


authority, municipally owned utility, or electric cooperative;


(2)AAinterfere with or abrogate the rights or


obligations of a party under a contract or agreement concerning


certificated utility service areas; or


(3)AAresult in a change in wholesale power costs to


wholesale customers in Texas purchasing electricity under


wholesale power contracts the pricing provisions of which are based


on formulary rates, fuel adjustments, or average system costs.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.109.AANEW OWNER OR SUCCESSOR. (a) To ensure the


continued safe and reliable operation of electric generating


facilities, the commission shall require a generating facility that


is transferred to a new owner or successor in interest between June


1, 1999, and January 1, 2002, to continue to be operated and


maintained by the same operating personnel for not less than two


years, except that the personnel may be dismissed for cause.
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(b)AAThis section shall apply only if the facility is


actually operated during the two-year period after the sale.


(c)AAThis section shall not require that the purchaser cause


the facility to be operated in whole or in part, nor shall it


preclude a temporary closure of the facility during the two-year


period.


(d)AAThis section shall not create any obligation extending


after the two-year period following the sale.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec. 39.110.AAWHOLESALE INDEXED PRODUCTS PROHIBITED.


(a)AAIn this section, "wholesale indexed product" means a retail


electric product in which the price a customer pays for electricity


includes a direct pass-through of real-time settlement point prices


determined by the independent organization certified under Section


39.151 for the ERCOT power region.


(b)AAAn aggregator, a broker, or a retail electric provider


may not offer a wholesale indexed product to a residential or small


commercial customer.


(c)AAAn aggregator, a broker, or a retail electric provider


may enroll a customer other than a residential and small commercial


customer in a wholesale indexed product only if the provider,


aggregator, or broker obtains before the customer ’s enrollment an


acknowledgment signed by the customer that the customer accepts the


potential price risks associated with a wholesale indexed product.


(d)AAAn acknowledgment required by Subsection (c) must


include the following statement, in clear, boldfaced text:


"I understand that the volatility and fluctuation of


wholesale energy pricing may cause my energy bill to be


multiple times higher in a month in which wholesale


energy prices are high.AAI understand that I will be


responsible for charges caused by fluctuations in


wholesale energy prices."


(e)AAAn acknowledgment required by Subsection (c) may be


included as an addendum to a contract.


(f)AAA retail electric provider that provides a wholesale


indexed product to a customer must keep on file the acknowledgment
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required by Subsection (c) for each customer while the customer is


enrolled with the retail electric provider in the wholesale indexed


product.


Added by Acts 2021, 87th Leg., R.S., Ch. 132 (H.B. 16), Sec. 1, eff.


September 1, 2021.


Sec. 39.112.AANOTICE OF EXPIRATION AND PRICE CHANGE. (a)AAIn


this section, "fixed rate product" means a retail electric product


with a term of at least three months for which the price for each


billing period, including recurring charges, does not change


throughout the term of the contract, except that the price may vary


to reflect actual changes in transmission and distribution utility


charges, changes to ERCOT or Texas Regional Entity administrative


fees charged to loads, or changes to federal, state, or local laws


that result in new or modified fees or costs that are not within the


retail electric provider’s control.


(b)AAA retail electric provider shall provide a residential


customer who has a fixed rate product with at least three written


notices of the date the fixed rate product will expire. The notices


must be provided during the last third of the contract period and in


intervals that allow for, as practicable, even distribution of the


notices throughout the last third of the contract period.AAThe


final notice for a contract with a period of more than four months


must be provided at least 30 days before the date that the contract


will expire.AAThe final notice for a contract with a period of less


than four months must be provided at least 15 days before the date


that the contract will expire.


(c)AAThe retail electric provider must provide each notice


required by Subsection (b) to the customer by mail at the customer’s


billing address, unless the customer has opted to receive


communications electronically from the retail electric provider.


(d)AAIf the retail electric provider has access to customer


contact information that allows the provider to send the customer a


text message or call the customer, and the customer has agreed to


receive notices by text message or call, the retail electric


provider may provide additional notice to the customer by text


message or call of the date the fixed rate product will
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expire.AANotice provided by text message or call does not


constitute notice under Subsection (b).


(e)AAA notice required by Subsection (b) must:


(1)AAfor a notice provided by mail,AAinclude in a


manner visible from the outside of the envelope in which the notice


is sent, a statement that reads: "Contract Expiration Notice. See


Enclosed.";


(2)AAif included with a customer’s bill, be printed on a


separate page or included as a separate document;


(3)AAinclude a description of any fees or charges


associated with the early termination of the customer’s fixed rate


product; and


(4)AAdescribe any renewal offers the retail electric


provider chooses to make available to the customer and identify


methods by which the customer may obtain the contract documents for


each of the offered products.


(f)AAThe final notice provided under Subsection (b) must


include the pricing terms for the default renewal product required


by Subsection (h).


(g)AAA retail electric provider shall include on each billing


statement, in boldfaced and underlined text, the end date of the


fixed rate product.


(h)AAExcept as provided by Subsection (j), if a customer does


not select another retail electric product before the expiration of


the customer’s contract term with a retail electric provider, the


provider shall automatically serve the customer through a default


renewal product that the customer may cancel at any time without a


fee.AAThe default renewal product must be:


(1)AAa month-to-month product in which the price the


customer pays for electricity may vary between billing cycles; and


(2)AAbased on clear terms designed to be easily


understood by the average customer.


(i)AAA retail electric provider shall include in each


contract for service the terms of the default renewal product that


the customer will automatically be enrolled in under Subsection (h)


if the customer does not select another retail electric product


before the expiration of the contract term.
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(j)AAIf a retail electric provider does not provide notice of


the expiration of a customer’s contract with the provider in


accordance with this section and the customer does not select


another retail electric product before the expiration of the


customer’s contract term with the provider, the retail electric


provider must continue to serve the customer under the pricing


terms of the fixed rate product contract until:


(1)AAthe provider provides notice of the expiration of


the contract in accordance with this section; or


(2)AAthe customer selects another retail electric


product.


(k)AANo provision in this section shall be construed to


prohibit the commission from adopting rules that would provide a


greater degree of customer protection.


Added by Acts 2009, 81st Leg., R.S., Ch. 648 (H.B. 1822), Sec. 5,


eff. September 1, 2009.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 132 (H.B. 16), Sec. 2, eff.


September 1, 2021.


SUBCHAPTER D. MARKET STRUCTURE


Sec.A39.151.AAESSENTIAL ORGANIZATIONS. (a) A power region


must establish one or more independent organizations to perform the


following functions:


(1)AAensure access to the transmission and distribution


systems for all buyers and sellers of electricity on


nondiscriminatory terms;


(2)AAensure the reliability and adequacy of the


regional electrical network;


(3)AAensure that information relating to a customer’s


choice of retail electric provider is conveyed in a timely manner to


the persons who need that information; and


(4)AAensure that electricity production and delivery


are accurately accounted for among the generators and wholesale


buyers and sellers in the region.


(b)AA"Independent organization" means an independent system
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operator or other person that is sufficiently independent of any


producer or seller of electricity that its decisions will not be


unduly influenced by any producer or seller.


(c)AAThe commission shall certify an independent


organization or organizations to perform the functions prescribed


by this section.AAThe commission shall apply the provisions of this


section and Sections 39.1511, 39.1512, and 39.1515 so as to avoid


conflict with a ruling of a federal regulatory body.


(d)AAThe commission shall adopt and enforce rules relating to


the reliability of the regional electrical network and accounting


for the production and delivery of electricity among generators and


all other market participants, or may delegate those


responsibilities to an independent organization. An independent


organization certified by the commission is directly responsible


and accountable to the commission.AAThe commission has complete


authority to oversee and investigate the independent


organization’s finances, budget, and operations as necessary to


ensure the organization’s accountability and to ensure that the


organization adequately performs the organization’s functions and


duties.AAThe independent organization shall fully cooperate with


the commission in the commission ’s oversight and investigatory


functions.AAThe commission may take appropriate action against an


independent organization that does not adequately perform the


organization’s functions or duties or does not comply with this


section, including decertifying the organization or assessing an


administrative penalty against the organization.AAThe commission


by rule shall adopt procedures governing decertification of an


independent organization, selecting and certifying a successor


organization, and transferring assets to the successor


organization to ensure continuity of operations in the region.AAThe


commission may not implement, by order or by rule, a requirement


that is contrary to an applicable federal law or rule.


(d-1)AAThe commission shall require an independent


organization certified by the commission under this section to


submit to the commission the organization’s entire proposed annual


budget.AAThe commission shall review the proposed budgets either


annually or biennially and may approve, disapprove, or modify any
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item included in a proposed budget.AAThe commission by rule shall


establish the type of information or documents needed to


effectively evaluate the proposed budget and reasonable dates for


the submission of that information or those documents.AAThe


commission shall establish a procedure to provide public notice of


and public participation in the budget review process.


(d-2)AAExcept as otherwise agreed to by the commission and an


independent organization certified by the commission under this


section, the organization must submit to the commission for review


and approval proposals for obtaining debt financing or for


refinancing existing debt.AAThe commission may approve,


disapprove, or modify a proposal.


(d-3)AAAn independent organization certified by the


commission under this section shall develop proposed performance


measures to track the organization’s operations.AAThe independent


organization must submit the proposed performance measures to the


commission for review and approval.AAThe commission shall review


the organization’s performance as part of the budget review process


under Subsection (d-1).AAThe commission shall prepare a report at


the time the commission approves the organization’s budget


detailing the organization’s performance and submit the report to


the lieutenant governor, the speaker of the house of


representatives, and each house and senate standing committee that


has jurisdiction over electric utility issues.


(d-4)AAThe commission may:


(1)AArequire an independent organization to provide


reports and information relating to the independent organization’s


performance of the functions prescribed by this section and


relating to the organization’s revenues, expenses, and other


financial matters;


(2)AAprescribe a system of accounts for an independent


organization;


(3)AAconduct audits of an independent organization’s


performance of the functions prescribed by this section or relating


to its revenues, expenses, and other financial matters and may


require an independent organization to conduct such an audit;


(4)AAinspect an independent organization’s facilities,
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records, and accounts during reasonable hours and after reasonable


notice to the independent organization;


(5)AAassess administrative penalties against an


independent organization that violates this title or a rule or


order adopted by the commission and, at the request of the


commission, the attorney general may apply for a court order to


require an independent organization to comply with commission rules


and orders in the manner provided by Chapter 15; and


(6)AAresolve disputes between an affected person and an


independent organization and adopt procedures for the efficient


resolution of such disputes.


(e)AAAfter approving the budget of an independent


organization under Subsection (d-1), the commission shall


authorize the organization to charge to wholesale buyers and


sellers a system administration fee, within a range determined by


the commission, that is reasonable and competitively neutral to


fund the independent organization’s approved budget.AAThe


commission shall investigate the organization’s cost efficiencies,


salaries and benefits, and use of debt financing and may require the


organization to provide any information needed to effectively


evaluate the reasonableness and neutrality of the fee or to


evaluate the effectiveness or efficiency of the organization.AAThe


commission shall work with the organization to establish the detail


of information, both current and historical, and the time frames


the commission needs to effectively evaluate the fee.AAThe


commission shall require the organization to closely match actual


revenues generated by the fee and other sources of revenue with


revenue necessary to fund the budget, taking into account the


effect of a fee change on market participants and consumers, to


ensure that the budget year does not end with surplus or


insufficient funds.AAThe commission shall require the organization


to submit to the commission, on a schedule determined by the


commission, reports that compare actual expenditures with budgeted


expenditures.


(e-1)AAThe review and approval of a proposed budget under


Subsection (d-1) or a proceeding to authorize and set the range for


the amount of a fee under Subsection (e) is not a contested case for
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purposes of Chapter 2001, Government Code.


(f)AAIn implementing this section, the commission may


cooperate with the utility regulatory commission of another state


or the federal government and may hold a joint hearing or make a


joint investigation with that commission.


(g)AATo maintain certification as an independent


organization for the ERCOT power region under this section, an


organization’s governing body must be composed of persons selected


by the ERCOT board selection committee.


(g-1)AAThe bylaws of an independent organization certified


for the ERCOT power region must be approved by and reflect the input


of the commission.AAThe bylaws must require that every member of


the governing body be a resident of this state and must prohibit a


legislator from serving as a member.AAThe governing body must be


composed of:


(1)AAtwo members of the commission as ex officio


nonvoting members:


(A)AAone of whom must be the presiding officer of


the commission; and


(B)AAone of whom must be designated by the


presiding officer of the commission to serve a one-year term on the


governing body;


(2)AAthe counsellor as an ex officio voting member


representing residential and small commercial consumer interests;


(3)AAthe chief executive officer of the independent


organization as an ex officio nonvoting member; and


(4)AAeight members selected by the selection committee


under Section 39.1513 with executive-level experience in any of the


following professions:


(A)AAfinance;


(B)AAbusiness;


(C)AAengineering, including electrical


engineering;


(D)AAtrading;


(E)AArisk management;


(F)AAlaw; or


(G)AAelectric market design.
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(g-2)AAMembers of the governing body are entitled to receive


a salary for their service.


(g-3)AAA person does not qualify for selection as a member of


the governing body of an independent organization for the ERCOT


power region if the person has a fiduciary duty or assets in the


electricity market for that region.


(g-4)AATo maintain certification as an independent


organization under this section, the organization’s governing body


may not include more than two members who are employed by an


institution of higher education, as defined by Section 61.003,


Education Code, in a professorial role.


(g-5)AAA former member of the governing body of an


independent organization certified under this section may not,


before the second anniversary of the date the member ceases to be a


member of the governing body, engage in an activity that requires


registration under Chapter 305, Government Code.


(g-6)AAIn this subsection, a reference to a protocol includes


a rule.AAProtocols adopted by an independent organization and


enforcement actions taken by the organization under delegated


authority from the commission are subject to commission oversight


and review and may not take effect before receiving commission


approval.AATo maintain certification as an independent


organization under this section, the organization’s governing body


must establish and implement a formal process for adopting new


protocols or revisions to existing protocols.AAThe process must


require that new or revised protocols may not take effect until the


commission approves a market impact statement describing the new or


revised protocols.AAThe commission may approve, reject, or remand


with suggested modifications to the independent organization’s


governing body protocols adopted by the organization.


A


Text of subsection as added by Acts 2023, 88th Leg., R.S., Ch. 464


(S.B. 2013), Sec. 4


A


(g-7)AATo maintain certification as an independent


organization under this section, the organization must:


(1)AAidentify all employee positions in the
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organization that are critical to the security of the electric


grid; and


(2)AAbefore hiring a person for a position described by


Subdivision (1), obtain from the Department of Public Safety or a


private vendor criminal history record information relating to the


prospective employee and any other background information


considered necessary by the independent organization or required by


the commission.


A


Text of subsection as added by Acts 2023, 88th Leg., R.S., Ch. 410


(H.B. 1500), Sec. 15


A


(g-7)AAThe presiding officer of the commission shall


designate commissioners to serve terms on the independent


organization’s governing body under Subsection (g-1)(1)(B) in the


order in which the commissioners were first appointed to the


commission.AAA commissioner may not serve an additional term until


each commissioner has served a term.


(h)AAThe ERCOT independent system operator may meet the


criteria relating to the other functions of an independent


organization provided by Subsection (a) by adopting procedures and


acquiring resources needed to carry out those functions, consistent


with any rules or orders of the commission.


(i)AAThe commission may delegate authority to the existing


independent system operator in ERCOT to enforce operating standards


within the ERCOT regional electrical network and to establish and


oversee transaction settlement procedures. The commission may


establish the terms and conditions for the ERCOT independent system


operator’s authority to oversee utility dispatch functions after


the introduction of customer choice.


(j)AAA retail electric provider, municipally owned utility,


electric cooperative, power marketer, transmission and


distribution utility, or power generation company shall observe all


scheduling, operating, planning, reliability, and settlement


policies, rules, guidelines, and procedures established by the


independent system operator in ERCOT. Failure to comply with this


subsection may result in the revocation, suspension, or amendment
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of a certificate as provided by Section 39.356 or in the imposition


of an administrative penalty as provided by Section 39.357.


(j-1)AANotwithstanding Subsection (j) of this section,


Section 39.653(c), or any other law, the independent system


operator in the ERCOT power region may not reduce payments to or


uplift short-paid amounts to a municipally owned utility that


becomes subject to the jurisdiction of that independent system


operator on or after May 29, 2021, and before December 30, 2021,


related to a default on a payment obligation by a market participant


that occurred before May 29, 2021.


(k)AATo the extent the commission has authority over an


independent organization outside of ERCOT, the commission may


delegate authority to the independent organization consistent with


Subsection (i).


(l)AANo operational criteria, protocols, or other


requirement established by an independent organization, including


the ERCOT independent system operator, may adversely affect or


impede any manufacturing or other internal process operation


associated with an industrial generation facility, except to the


minimum extent necessary to assure reliability of the transmission


network.


(m)AAA power region outside of ERCOT shall be deemed to have


met the requirement to establish an independent organization to


perform the transmission functions specified in Subsection (a) if


the Federal Energy Regulatory Commission has approved a regional


transmission organization for the region and found that the


regional transmission organization meets the requirements of


Subsection (a).


(n)AAAn independent organization certified by the commission


under this section is subject to review under Chapter 325,


Government Code (Texas Sunset Act), but is not abolished under that


chapter.AAThe independent organization shall be reviewed during


the periods in which the Public Utility Commission of Texas is


reviewed.


(o)AAAn independent organization certified by the commission


under this section shall:


(1)AAconduct internal cybersecurity risk assessment,
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vulnerability testing, and employee training to the extent the


independent organization is not otherwise required to do so under


applicable state and federal cybersecurity and information


security laws; and


(2)AAsubmit a report annually to the commission on the


independent organization’s compliance with applicable


cybersecurity and information security laws.


(p)AAInformation submitted in a report under Subsection (o)


is confidential and not subject to disclosure under Chapter 552,


Government Code.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 9, eff.


September 1, 2005.


Acts 2011, 82nd Leg., R.S., Ch. 1232 (S.B. 652), Sec.


1.09(a), eff. June 17, 2011.


Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.08,


eff. September 1, 2013.


Acts 2019, 86th Leg., R.S., Ch. 509 (S.B. 64), Sec. 23, eff.


September 1, 2019.


Acts 2021, 87th Leg., R.S., Ch. 425 (S.B. 2), Sec. 3, eff.


June 8, 2021.


Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 3, eff.


June 16, 2021.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 15, eff.


September 1, 2023.


Acts 2023, 88th Leg., R.S., Ch. 464 (S.B. 2013), Sec. 4, eff.


June 9, 2023.


Sec. 39.1511.AAPUBLIC MEETINGS OF THE GOVERNING BODY OF AN


INDEPENDENT ORGANIZATION. (a)AAMeetings of the governing body of


an independent organization certified under Section 39.151 and


meetings of a subcommittee that includes a member of the governing


body must be open to the public.AAThe bylaws of the independent


organization and the rules of the commission may provide for the


governing body or subcommittee to enter into executive session


closed to the public only to address risk management or a matter
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that the independent organization would be authorized to consider


in a closed meeting if the independent organization were governed


under Chapter 551, Government Code.


(a-1)AAAn independent organization’s governing body or a


subcommittee may adopt a policy allowing the governing body or


subcommittee to enter into an executive session closed to the


public and commissioners, including the commissioners serving as ex


officio nonvoting members, only to address a contested case, as


defined by Section 2001.003, Government Code, or a personnel matter


that is unrelated to members of the governing body.


(b)AAThe bylaws of the independent organization and rules of


the commission must ensure that a person interested in the


activities of the independent organization has an opportunity to


obtain at least seven days’ advance notice of meetings and the


planned agendas of the meetings and an opportunity to comment on


matters under discussion at the meetings.AAThe bylaws and


commission rules governing meetings of the governing body may


provide for a shorter period of advance notice and for meetings by


teleconference technology for governing body meetings to take


action on urgent matters.AAThe bylaws and rules must require


actions taken on short notice or at teleconference meetings to be


ratified at the governing body’s next regular meeting.AAThe notice


requirements may be met by a timely electronic posting on the


Internet.


(c)AAThe commission shall ensure that an independent


organization certified under Section 39.151 makes publicly


accessible without charge live Internet video of all public


meetings subject to this section for viewing from an Internet


website.


Added by Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 10, eff.


September 1, 2005.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 400 (H.B. 1783), Sec. 2, eff.


September 1, 2009.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 16, eff.


September 1, 2023.
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Sec. 39.1512.AADISCLOSURE OF INTEREST IN MATTER BEFORE


INDEPENDENT ORGANIZATION’S GOVERNING BODY; PARTICIPATION IN


DECISION. (a) If a matter comes before the governing body of an


independent organization certified under Section 39.151 and a


member has a direct interest in that matter or is employed by or has


a substantial financial interest in a person who has a direct


interest in that matter, that member shall publicly disclose the


fact of that interest to the governing body at a public meeting of


the body.AAThe member shall recuse himself or herself from the


governing body’s deliberations and actions on the matter and may


not vote on the matter or otherwise participate in a governing body


decision on the matter.


(b)AAA disclosure made under Subsection (a) shall be entered


in the minutes of the meeting at which the disclosure is made.


(c)AAThe fact that a member is recused from a vote or decision


by application of this section does not affect the existence of a


quorum.


Added by Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 10, eff.


September 1, 2005.


Sec. 39.1513.AAERCOT BOARD SELECTION COMMITTEE. (a)AAThe


ERCOT board selection committee is composed of:


(1)AAone member appointed by the governor;


(2)AAone member appointed by the lieutenant governor;


and


(3)AAone member appointed by the speaker of the house of


representatives.


(b)AAA person may not be appointed as a member of the


committee unless the person is a resident of this state.


(c)AAA member of the committee is not entitled to


compensation for serving as a member but is entitled to


reimbursement for actual and necessary expenses incurred in


performing the official duties of office.


(d)AAThe committee shall select members eligible under


Section 39.151 to serve on the governing body of an independent


organization certified under that section for the ERCOT power


region and shall designate the chair and vice chair of the governing
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body from those members.


(e)AAThe ERCOT board selection committee shall retain an


outside consulting firm to help select members of the governing


body under Subsection (d).


Added by Acts 2021, 87th Leg., R.S., Ch. 425 (S.B. 2), Sec. 4, eff.


June 8, 2021.


Sec. 39.1514.AACOMMISSION DIRECTIVES TO INDEPENDENT


ORGANIZATION. (a)AA The commission may not use a verbal directive


to direct an independent organization certified under Section


39.151 to take an official action.AAThe commission may direct the


organization to take an official action only through:


(1)AAa contested case;


(2)AArulemaking; or


(3)AAa memorandum or written order adopted by a


majority vote.


(a-1)AAThe commission must use a contested case or rulemaking


process to direct an independent organization certified under


Section 39.151 to take an official action that will create a new


cost or fee, increase an existing cost or fee, or impose significant


operational obligations on an entity.


(b)AAThe commission by rule shall:


(1)AAspecify the types of directives the commission may


issue through a contested case, rulemaking, memorandum, or written


order, in accordance with Subsection (a-1);


(2)AArequire that proposed commission directives be


included as an item on a commission meeting agenda and require the


commission to allow members of the public an opportunity to comment


on the agenda item; and


(3)AAestablish a reasonable timeline for the release


before a commission meeting of discussion materials relevant


toAAany proposed commission directives included as agenda items for


that meeting.


(c)AANotwithstanding another provision of this section, the


commission may use a verbal directive to direct an independent


organization to take an official action in an urgent or emergency


situation that poses an imminent threat to public health, public
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safety, or the reliability of the power grid.AAIf the commission


uses a verbal directive, the commission shall provide written


documentation of the directive to the independent organization not


later than 72 hours after the urgent or emergency situation


ends.AAThe commission by rule shall establish criteria for


determining whether a situation is urgent or an emergency under


this subsection and establish a process by which the commission


will issue directives to the independent organization under this


subsection.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 17,


eff. September 1, 2023.


Sec. 39.1515.AAWHOLESALE ELECTRIC MARKET MONITOR. (a)AAAn


independent organization certified under Section 39.151 shall


contract with an entity selected by the commission to act as the


commission ’s wholesale electric market monitor to detect and


prevent market manipulation strategies, recommend measures to


enhance the efficiency of the wholesale market, and provide


independent analysis of any material changes proposed to the


wholesale market.AAThe commission may not restrict the market


monitor from appearing or speaking before or providing analysis to


the legislature. The independent organization may not


substantially modify the market monitor’s contract unless the


modification is approved by a majority of the commissioners.


(b)AAThe independent organization shall provide to the


personnel of the market monitor:


(1)AAfull access to the organization’s main operations


center and the organization’s records that concern operations,


settlement, and reliability; and


(2)AAother support and cooperation the commission


determines is necessary for the market monitor to perform the


market monitor’s functions.


(c)AAThe independent organization shall use money from the


fee authorized by Section 39.151(e) to pay for the market monitor’s


activities.


(d)AAThe commission is responsible for ensuring that the


market monitor has the resources, expertise, and authority
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necessary to monitor the wholesale electric market effectively and


shall adopt rules and perform oversight of the market monitor as


necessary.AAThe market monitor shall operate under the supervision


and oversight of the commission.AAThe commission shall retain all


enforcement authority conferred under this title, and this section


may not be construed to confer enforcement authority on the market


monitor or to authorize the commission to delegate the commission’s


enforcement authority to the market monitor.AAThe commission by


rule shall define:


(1)AAthe market monitor’s monitoring responsibilities,


including reporting obligations and limitations;


(2)AAthe standards for funding the market monitor,


including staffing requirements;


(3)AAqualifications for personnel of the market


monitor; and


(4)AAethical standards for the market monitor and the


personnel of the market monitor.


(e)AAIn adopting rules governing the standards for funding


the market monitor, the commission shall consult with a


subcommittee of the independent organization’s governing body to


receive information on how money is or should be spent for


monitoring functions.AARules governing ethical standards must


include provisions designed to ensure that the personnel of the


market monitor are professionally and financially independent from


market participants.AAThe commission shall develop and implement


policies that clearly separate the policymaking responsibilities


of the commission and the monitoring, analysis, and reporting


responsibilities of the market monitor.


(f)AAThe market monitor immediately shall report in writing


directly to the commission and commission staff all potential


market manipulations and all discovered or potential violations of


commission rules or rules of the independent organization.


(g)AAThe personnel of the market monitor may communicate with


commission staff on any matter without restriction.


(h)AAThe market monitor annually shall submit to the


commission and the independent organization a report that


identifies market design flaws and recommends methods to correct
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the flaws.AAThe commission and the independent organization shall


review the report and evaluate whether changes to rules of the


commission or the independent organization should be made.


(i)AANot later than December 1 of each year, the commission


shall submit a report to the legislature that describes for the


12-month period preceding the report’s submission:


(1)AAthe number of instances in which the market


monitor reported potential market manipulation to the commission or


commission staff;


(2)AAthe statutes, commission rules, and rules of the


independent organization alleged to have been violated by the


reported entities; and


(3)AAthe number of instances reported under Subdivision


(1) for which the commission instituted a formal investigation on


its own motion or commission staff initiated an enforcement action.


Added by Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 10, eff.


September 1, 2005.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.09,


eff. September 1, 2013.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 18, eff.


September 1, 2023.


Sec. 39.1516.AACYBERSECURITY MONITOR. (a)AAIn this section,


"monitored utility" means:


(1)AAa transmission and distribution utility;


(2)AAa corporation described in Section 32.053;


(3)AAa municipally owned utility or electric


cooperative that owns or operates equipment or facilities in the


ERCOT power region to transmit electricity at 60 or more kilovolts;


or


(4)AAan electric utility, municipally owned utility, or


electric cooperative that operates solely outside the ERCOT power


region that has elected to participate under Subsection (d).


(b)AAThe commission and the independent organization


certified under Section 39.151 shall contract with an entity


selected by the commission to act as the commission ’s cybersecurity
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monitor to:


(1)AAmanage a comprehensive cybersecurity outreach


program for monitored utilities;


(2)AAmeet regularly with monitored utilities to discuss


emerging threats, best business practices, and training


opportunities;


(3)AAreview self-assessments voluntarily disclosed by


monitored utilities of cybersecurity efforts;


(4)AAresearch and develop best business practices


regarding cybersecurity; and


(5)AAreport to the commission on monitored utility


cybersecurity preparedness.


(c)AAThe independent organization certified under Section


39.151 shall provide to the cybersecurity monitor any access,


information, support, and cooperation that the commission


determines is necessary for the monitor to perform the functions


described by Subsection (b).AAThe independent organization shall


use funds from the fee authorized by Section 39.151(e) to pay for


the cybersecurity monitor’s activities.


(d)AAAn electric utility, municipally owned utility, or


electric cooperative that operates solely outside the ERCOT power


region may elect to participate in the cybersecurity monitor


program or to discontinue participation.AAThe commission shall


adopt rules establishing:


(1)AAprocedures for an electric utility, municipally


owned utility, or electric cooperative to notify the commission,


the independent organization certified under Section 39.151, and


the cybersecurity monitor that the utility or cooperative elects to


participate or to discontinue participation; and


(2)AAa mechanism to require an electric utility,


municipally owned utility, or electric cooperative that elects to


participate to contribute to the costs incurred by the independent


organization under this section.


(e)AAThe cybersecurity monitor shall operate under the


supervision and oversight of the commission.


(f)AAThe commission shall adopt rules as necessary to


implement this section and may enforce the provisions of this
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section in the manner provided by this title.AAThis section does


not grant enforcement authority to the cybersecurity monitor or


authorize the commission to delegate the commission ’s enforcement


authority to the cybersecurity monitor.AAThis section does not


grant enforcement authority to the commission beyond authority


explicitly provided for in this title.


(g)AAThe staff of the cybersecurity monitor may communicate


with commission staff about any cybersecurity information without


restriction.AACommission staff shall maintain the confidentiality


of the cybersecurity information.AANotwithstanding any other law,


commission staff may not disclose information obtained under this


section in an open meeting or through a response to a public


information request.


(h)AAInformation written, produced, collected, assembled, or


maintained under Subsection (b), (c), or (g) is confidential and


not subject to disclosure under Chapter 552, Government Code.AAA


governmental body is not required to conduct an open meeting under


Chapter 551, Government Code, to deliberate a matter described by


Subsection (b), (c), or (g).


Added by Acts 2019, 86th Leg., R.S., Ch. 610 (S.B. 936), Sec. 3,


eff. September 1, 2019.


Sec.A39.152.AAQUALIFYING POWER REGIONS. (a) The commission


shall certify a power region if:


(1)AAa sufficient number of interconnected utilities in


the power region fall under the operational control of an


independent organization as described by Section 39.151;


(2)AAthe power region has a generally applicable tariff


that guarantees open and nondiscriminatory access for all users to


transmission and distribution facilities in the power region as


provided by Section 39.203; and


(3)AAno person owns and controls more than 20 percent of


the installed generation capacity located in or capable of


delivering electricity to a power region, as determined according


to Section 39.154.


(b)AAIn determining whether a power region not entirely


within the state meets the requirements of this section, the
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commission shall consider the extent to which the available


transmission facilities limit the delivery of electricity from


generators located outside the state to areas of the power region


within the state.


(c)AAFor a power region outside of ERCOT, the requirements of


Subsection (a)(2) shall be deemed to have been met if power


aggregating to approximately 50,000 megawatts can be delivered to


the portion of the power region that is in this state through the


payment of not more than one transmission tariff.


(d)AAFor a power region outside of ERCOT, a power generation


company that is affiliated with an electric utility may elect to


demonstrate that it meets the requirements of Subsection (a)(3) by


showing that it does not own and control more than 20 percent of the


installed capacity in a geographic market that includes the power


region, using the guidelines, standards, and methods adopted by the


Federal Energy Regulatory Commission.


(e)AAIn a power region outside of ERCOT, if customer choice


is introduced before the requirements of Subsection (a) are met, an


affiliated retail electric provider may not compete for retail


customers in any area of the power region that is within this state


and outside of the affiliated transmission and distribution


utility’s certificated service area unless the affiliated power


generation company makes a commitment to maintain and does maintain


rates that are based on cost of service for any electric cooperative


or municipally owned utility that was a wholesale customer on


January 1, 1999, and was purchasing power at rates that were based


on cost of service. This subsection requires a power generation


company to sell power at rates that are based on cost of service,


notwithstanding the expiration of a contract for that service,


until the requirements of Subsection (a) are met.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.153.AACAPACITY AUCTION. (a) Each electric utility


subject to this section shall sell at auction, at least 60 days


before the date set for customer choice to begin, entitlements to at


least 15 percent of the electric utility’s Texas jurisdictional


installed generation capacity. For the purposes of this section,
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the term "electric utility" includes any affiliated power


generation company that is unbundled from the electric utility in


accordance with Section 39.051, but does not include any entity


owning less than 400 megawatts of installed generation capacity.


(b)AAThe obligation to auction the entitlements shall


continue until the earlier of 60 months after the date customer


choice is introduced or the date the commission determines that 40


percent or more of the electric power consumed by residential and


small commercial customers within the affiliated transmission and


distribution utility’s certificated service area before the onset


of customer choice is provided by nonaffiliated retail electric


providers.


(c)AAAn affiliate of the electric utility selling


entitlements in the auction required by this section may not


purchase entitlements from the affiliated electric utility at the


auction. Entitlements may only be purchased by entities lawfully


able to sell electricity in Texas.


(d)AAAn electric utility may choose to auction additional


entitlements beyond those required by Subsection (a) or continue to


auction entitlements after the period required by Subsection (b) in


order to comply with Section 39.154.


(e)AAThe commission shall adopt rules by December 31, 2000,


that define the scope of the capacity entitlements to be auctioned.


Entitlements may be auctioned in blocks of less than 15 percent.


The rules shall state the minimum amount of capacity that can be


sold at auction as an entitlement. At a minimum, the rules shall


provide that the entitlements:


(1)AAmay be sold and purchased in periods of not less


than one month nor more than four years;


(2)AAmay be resold to any lawful purchaser, except for a


retail electric provider affiliated with the electric utility that


originally auctioned the entitlement;


(3)AAinclude no possessory interest in the unit from


which the power is produced;


(4)AAinclude no obligations of a possessory owner of an


interest in the unit from which the power is produced; and


(5)AAgive the purchaser the right to designate the
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dispatch of the entitlement, subject to planned outages, outages


beyond the control of the utility operating the unit, and other


considerations subject to the oversight of the applicable


independent organization.


(f)AAThe commission shall adopt rules by December 31, 2000,


that prescribe the procedure for the auction of the entitlements.


The rules shall include:


(1)AAa process for conducting the auction or auctions,


including who shall conduct it, how often it shall be conducted, and


how winning bidders shall be determined;


(2)AAa process for the electric utility to designate


which generation units or combination of units are offered for


auction;


(3)AAa provision for the utility to establish an


opening bid price based on the electric utility ’s expected cost,


with the commission prescribing the means for determining the


opening bid price, which may not include return on equity; and


(4)AAa provision that allows a bidder to specify the


magnitude and term of the entitlement, subject to the conditions


established in Subsection (e).


(g)AAIn adopting the process under Subsection (f)(2), the


commission shall consider the furtherance of the development of the


competitive market, the cost of transmission, physical constraints


of the transmission system, the proximity of the generation to


load, economic efficiency, and any other factors the commission


finds relevant. The process may provide for commission approval of


the designation before auction. The commission may consult with


the applicable independent organization to develop the process.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.154.AALIMITATION OF OWNERSHIP OF INSTALLED CAPACITY.


(a) Beginning on the date of introduction of customer choice, a


power generation company may not own and control more than 20


percent of the installed generation capacity located in, or capable


of delivering electricity to, a power region.


(b)AAIn a power region not entirely within the state, the


commission may waive or modify the requirement in Subsection (a) on
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a finding of good cause.


(c)AAIn determining the percentage shares of installed


generation capacity under this section, the commission shall


combine capacity owned and controlled by a power generation company


and any entity that is affiliated with that power generation


company within the power region, reduced by the installed


generation capacity of those facilities that are made subject to


capacity auctions under Sections 39.153(a) and (d).


(d)AAIn this chapter, "installed generation capacity" means


all potentially marketable electric generation capacity, including


the capacity of:


(1)AAgenerating facilities that are connected with a


transmission or distribution system;


(2)AAgenerating facilities used to generate


electricity for consumption by the person owning or controlling the


facility; and


(3)AAgenerating facilities that will be connected with


a transmission or distribution system and operating within 12


months.


(e)AAIn determining the percentage shares of installed


generation capacity owned and controlled by a power generation


company under this section and Section 39.156, the commission


shall, for purposes of calculating the numerator, reduce the


installed generation capacity owned and controlled by that power


generation company by the installed generation capacity of any


"grandfathered facility" within an ozone nonattainment area as of


September 1, 1999, for which that power generation company has


commenced complying or made a binding commitment to comply with


Section 39.264. This subsection applies only to a power generation


company that is affiliated with an electric utility that owned and


controlled more than 27 percent of the installed generation


capacity in the power region on January 1, 1999.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.155.AACOMMISSION ASSESSMENT OF MARKET POWER. (a)


Each person, municipally owned utility, electric cooperative, and


river authority that owns generation facilities and offers
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electricity for sale in this state shall report to the commission


its installed generation capacity, the total amount of capacity


available for sale to others, the total amount of capacity under


contract to others, the total amount of capacity dedicated to its


own use, its annual wholesale power sales in the state, its annual


retail power sales in the state, and any other information


necessary for the commission to assess market power or the


development of a competitive retail market in the state. The


commission shall by rule prescribe the nature and detail of the


reporting requirements and shall administer those reporting


requirements in a manner that ensures the confidentiality of


competitively sensitive information.


(b)AARepealed by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B.


1500), Sec. 46(a)(3), eff. September 1, 2023.


(c)AABefore the date of introduction of customer choice in a


power region other than ERCOT, each electric utility owning


transmission and distribution facilities in that region shall


submit an annual report to the commission identifying existing and


potential transmission and distribution constraints and system


needs in the power region, alternatives for meeting system needs,


and recommendations for meeting system needs as directed by the


commission.


(d)AAIn a qualifying power region, the report required by


Subsection (c) shall be submitted by the independent organization


or organizations having authority over the power region or discrete


areas thereof.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 19, eff.


September 1, 2023.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec.


46(a)(3), eff. September 1, 2023.


Sec.A39.156.AAMARKET POWER MITIGATION PLAN. (a) In this


section, "market power mitigation plan" or "plan" means a written


proposal by an electric utility or a power generation company for


reducing its ownership and control of installed generation capacity
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as required by Section 39.154.


(b)AAAn electric utility or power generation company owning


and controlling more than 20 percent of the generation capacity


located in, or capable of delivering electricity to, a power region


shall file a market power mitigation plan with the commission not


later than December 1, 2000.


(c)AAThe plan may provide for:


(1)AAthe sale of generation assets to a nonaffiliated


person;


(2)AAthe exchange of generation assets with a


nonaffiliated person located in a different power region;


(3)AAthe auctioning of generation capacity


entitlements as part of a capacity auction required by Section


39.153;


(4)AAthe sale of the right to capacity to a


nonaffiliated person for at least four years; or


(5)AAany reasonable method of mitigation.


(d)AAFor the purposes of this section, generation capacity


shall be net of the generation capacity subject to an auction under


Section 39.153.


(e)AAThe plan shall be in a form prescribed by the commission


and shall provide information the commission finds reasonably


necessary to evaluate the plan.


(f)AAThe commission shall approve, modify, or reject a plan


within 180 days after the date of a filing under Subsection (b).


The commission may not modify a plan to require divestiture by the


electric utility or the power generation company.


(g)AAIn reaching its determination under Subsection (f), the


commission shall consider:


(1)AAthe degree to which the electric utility’s or power


generation company’s stranded costs, if any, are minimized;


(2)AAwhether on disposition of the generation assets


the reasonable value is likely to be received;


(3)AAthe effect of the plan on the electric utility’s or


power generation company’s federal income taxes;


(4)AAthe effect of the plan on current and potential


competitors in the generation market; and
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(5)AAwhether the plan is consistent with the public


interest.


(h)AAAn electric utility or power generation company with an


approved mitigation plan may request to amend or repeal its plan.


On a showing of good cause, the commission shall modify or repeal an


electric utility’s or power generation company’s mitigation plan.


(i)AAIf an electric utility’s or a power generation company’s


market power mitigation plan is not approved before January 1 of the


year it is to take effect, the commission may order the electric


utility or power generation company to auction generation capacity


entitlements according to Section 39.153, subject to commission


approval, of any capacity exceeding the maximum allowable capacity


prescribed by Section 39.154 until the time a mitigation plan is


approved.


(j)AAAn auction under Subsection (i) shall be held not later


than 60 days after the date the order is entered.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.157.AACOMMISSION AUTHORITY TO ADDRESS MARKET POWER.


(a)AAThe commission shall monitor market power associated with the


generation, transmission, distribution, and sale of electricity in


this state.AAOn a finding that market power abuses or other


violations of this section are occurring, the commission shall


require reasonable mitigation of the market power by ordering the


construction of additional transmission or distribution


facilities, by seeking an injunction or civil penalties as


necessary to eliminate or to remedy the market power abuse or


violation as authorized by Chapter 15, by imposing an


administrative penalty as authorized by Chapter 15, by ordering the


disgorgement of excess revenue as authorized by Chapter 15, or by


suspending, revoking, or amending a certificate or registration as


authorized by Section 39.356.AASection 15.024(c) does not apply to


an administrative penalty imposed under this section.AAFor


purposes of this subchapter, market power abuses are practices by


persons possessing market power that are unreasonably


discriminatory or tend to unreasonably restrict, impair, or reduce


the level of competition, including practices that tie unregulated
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products or services to regulated products or services or


unreasonably discriminate in the provision of regulated


services.AAFor purposes of this section, "market power abuses"


include predatory pricing, withholding of production, precluding


entry, and collusion.AAA violation of the code of conduct provided


by Subsection (d) that materially impairs the ability of a person to


compete in a competitive market shall be deemed to be an abuse of


market power.AAThe possession of a high market share in a market


open to competition may not, of itself, be deemed to be an abuse of


market power;AAhowever, this sentence shall not affect the


application of state and federal antitrust laws.


(b)AABeginning on the date of introduction of customer


choice, a person that owns generation facilities may not own


transmission or distribution facilities in this state except for


those facilities necessary to interconnect a generation facility


with the transmission or distribution network, a facility not


dedicated to public use, or a facility otherwise excluded from the


definition of "electric utility" under Section 31.002. However,


nothing in this chapter shall prohibit a power generation company


affiliated with a transmission and distribution utility from owning


generation facilities.


(c)AAThe commission shall monitor market shares of installed


capacity to ensure that the limitations in Section 39.154 are not


exceeded. If the commission finds that a person has violated a


limitation in Section 39.154, the commission shall order the person


to file, within 60 days of the date of the order, a market power


mitigation plan consistent with the requirements in Section 39.156.


(d)AANot later than January 10, 2000, the commission shall


adopt rules and enforcement procedures to govern transactions or


activities between a transmission and distribution utility and its


competitive affiliates to avoid potential market power abuses and


cross-subsidizations between regulated and competitive activities


both during the transition to and after the introduction of


competition. Nothing in this subsection is intended to affect or


modify the obligations or duties relating to any rules or standards


of conduct that may apply to a utility or the utility ’s affiliates


under orders or regulations of the Federal Energy Regulatory
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Commission or the Securities and Exchange Commission. A utility


that is subject to statutes or regulations in other states that


conflict with a provision of this section may petition the


commission for a waiver of the conflicting provision on a showing of


good cause. The rules adopted under this section shall ensure that:


(1)AAa utility makes any products and services, other


than corporate support services, that it provides to a competitive


affiliate available, contemporaneously and in the same manner, to


the competitive affiliate’s competitors and applies its tariffs,


prices, terms, conditions, and discounts for those products and


services in the same manner to all similarly situated entities;


(2)AAa utility does not:


(A)AAgive a competitive affiliate or a competitive


affiliate’s customers any preferential advantage, access, or


treatment regarding services other than corporate support


services; or


(B)AAact in a manner that is discriminatory or


anticompetitive with respect to a nonaffiliated competitor of a


competitive affiliate;


(3)AAa utility providing electric transmission or


distribution services:


(A)AAprovides those services on nondiscriminatory


terms and conditions;


(B)AAdoes not establish as a condition for the


provision of those services the purchase of other goods or services


from the utility or the competitive affiliate; and


(C)AAdoes not provide competitive affiliates


preferential access to the utility’s transmission and distribution


systems or to information about those systems;


(4)AAa utility does not release any proprietary


customer information to a competitive affiliate or any other


entity, other than an independent organization as defined by


Section 39.151 or a provider of corporate support services for the


purposes of providing the services, without obtaining prior


verifiable authorization, as determined from the commission, from


the customer;


(5)AAa utility does not:
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(A)AAcommunicate with a current or potential


customer about products or services offered by a competitive


affiliate in a manner that favors a competitive affiliate; or


(B)AAallow a competitive affiliate, before


September 1, 2005, to use the utility’s corporate name, trademark,


brand, or logo unless the competitive affiliate includes on


employee business cards and in its advertisements of specific


services to existing or potential residential or small commercial


customers locating within the utility’s certificated service area a


disclaimer that states, "(Name of competitive affiliate) is not the


same company as (name of utility) and is not regulated by the Public


Utility Commission of Texas, and you do not have to buy (name of


competitive affiliate) ’s products to continue to receive quality


regulated services from (name of utility).";


(6)AAa utility does not conduct joint advertising or


promotional activities with a competitive affiliate in a manner


that favors the competitive affiliate;


(7)AAa utility is a separate, independent entity from


any competitive affiliates and, except as provided by Subdivisions


(8) and (9), does not share employees, facilities, information, or


other resources, other than permissible corporate support


services, with those competitive affiliates unless the utility can


prove to the commission that the sharing will not compromise the


public interest;


(8)AAa utility’s office space is physically separated


from the office space of the utility’s competitive affiliates by


being located in separate buildings or, if within the same


building, by a method such as having the offices on separate floors


or with separate access, unless otherwise approved by the


commission;


(9)AAa utility and a competitive affiliate:


(A)AAmay, to the extent the utility implements


adequate safeguards precluding employees of a competitive


affiliate from gaining access to information in a manner


inconsistent with Subsection (g) or (i), share common officers and


directors, property, equipment, offices to the extent consistent


with Subdivision (8), credit, investment, or financing
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arrangements to the extent consistent with Subdivision (17),


computer systems, information systems, and corporate support


services; and


(B)AAare not required to enter into prior written


contracts or competitive solicitations for non-tariffed


transactions between the utility and the competitive affiliate,


except that the commission by rule may require the utility and the


competitive affiliate to enter into prior written contracts or


competitive solicitations for certain classes of transactions,


other than corporate support services, that have a per unit value of


more than $75,000 or that total more than $1 million;


(10)AAa utility does not temporarily assign, for less


than one year, employees engaged in transmission or distribution


system operations to a competitive affiliate unless the employee


does not have knowledge of information that is intended to be


protected under this section;


(11)AAa utility does not subsidize the business


activities of an affiliate with revenues from a regulated service;


(12)AAa utility and its affiliates fully allocate costs


for any shared services, corporate support services, and other


items described by Subdivisions (8) and (9);


(13)AAa utility and its affiliates keep separate books


of accounts and records and the commission may review records


relating to a transaction between a utility and an affiliate;


(14)AAassets transferred or services provided between a


utility and an affiliate, other than transfers that facilitate


unbundling under Section 39.051 or asset valuation under Section


39.262, are priced at a level that is fair and reasonable to the


customers of the utility and reflects the market value of the assets


or services or the utility’s fully allocated cost to provide those


assets or services;


(15)AAregulated services that a utility provides on a


routine or recurring basis are included in a tariff that is subject


to commission approval;


(16)AAeach transaction between a utility and a


competitive affiliate is conducted at arm’s length; and


(17)AAa utility does not allow an affiliate to obtain
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credit under an arrangement that would include a specific pledge of


assets in the rate base of the utility or a pledge of cash


reasonably necessary for utility operations.


(e)AAThe commission shall by rule establish a code of conduct


that must be observed by electric cooperatives and municipally


owned utilities and their affiliates to protect against


anticompetitive practices. The rules adopted by the commission


under this subsection shall be consistent with Chapters 40 and 41


and may not be more restrictive than the rules adopted under


Subsection (d).


(f)AAFollowing review of the annual report submitted to it


under Section 39.155(c), the commission shall determine whether


specific transmission or distribution constraints or bottlenecks


within this state give rise to market power in specific geographic


markets in the state.AAThe commission, on a finding that specific


transmission or distribution constraints or bottlenecks within


this state give rise to market power, may order reasonable


mitigation of that potential market power by ordering, under


Section 39.203(e), one or more electric utilities or transmission


and distribution utilities to construct additional transmission or


distribution capacity, or both, subject to the certification


provisions of this title.


(g)AAThe sharing of corporate support services in accordance


with this section may not allow or provide a means for the transfer


of confidential information from a utility to an affiliate, create


the opportunity for preferential treatment or an unfair competitive


advantage, lead to customer confusion, or create significant


opportunities for cross-subsidization of affiliates.


(h)AAA utility or competitive affiliate may not circumvent


the provisions or the intent of the provisions of Subsection (d) by


using any utility affiliate to provide information, services, or


subsidies between the utility and a competitive affiliate.


(i)AAIn this section:


(1)AA"Competitive affiliate" means an affiliate of a


utility that provides services or sells products in a competitive


energy-related market in this state, including telecommunications


services, to the extent those services are energy related.
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(2)AA"Corporate support services" means services


shared by a utility, its parent holding company, or a separate


affiliate created to perform corporate support services, with its


affiliates of joint corporate oversight, governance, support


systems, and personnel. Examples of services that may be shared, to


the extent the services comply with the requirements prescribed by


Subsections (d) and (g), include human resources, procurement,


information technology, regulatory services, administrative


services, real estate services, legal services, accounting,


environmental services, research and development, internal audit,


community relations, corporate communications, financial services,


financial planning and management support, corporate services,


corporate secretary, lobbying, and corporate planning. Examples of


services that may not be shared include engineering, purchasing of


electric transmission, transmission and distribution system


operations, and marketing.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 996 (H.B. 2133), Sec. 7, eff.


September 1, 2011.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 20, eff.


September 1, 2023.


Sec.A39.158.AAMERGERS AND CONSOLIDATIONS. (a)AAA power


generation company that offers electricity for sale in this state


in a power region open to customer choice and proposes a transaction


to merge, consolidate, or otherwise become affiliated with another


power generation company that offers electricity for sale in this


state in the same power region shall obtain the approval of the


commission before closing if the merged, consolidated, or


affiliated entity would own and control more than 10 percent of the


total installed generation capacity located in, or capable of


delivering electricity to, the power region.


(a-1)AAAn approval required by Subsection (a) must be


requested at least 120 days before the date of the proposed closing


of the transaction.


(a-2)AAThe commission shall approve a transaction described
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by Subsection (a) unless the commission finds that the transaction


results in a violation of Section 39.154.AAIf the commission finds


that the transaction as proposed would violate Section 39.154, the


commission may condition approval of the transaction on adoption of


reasonable modifications to the transaction as prescribed by the


commission to mitigate potential market power abuses.


(a-3)AAIf the commission does not issue an order consistent


with Subsection (a-2) before the 121st day after the date the


commission receives a request for approval under Subsection (a),


the request is considered approved by the commission.


(b)AANothing in this chapter shall be construed to confer


immunity from state or federal antitrust laws. This chapter is


intended to complement other state and federal antitrust


provisions. Therefore, antitrust remedies may also be sought in


state or federal court to remedy anticompetitive activities.


(c)AAThis section may not be deemed to authorize commission


review or approval of transactions entered into between or among


municipally owned utilities, river authorities, special districts


created by law, or other political subdivisions, whether or not


those transactions may be characterized as mergers,


consolidations, or other affiliations, when the transaction is


authorized or structured under state law.


(d)AANotwithstanding any other provision of this title, an


electric utility which, before the effective date of this chapter,


entered into a stipulation or agreement in support of approval of a


merger which was approved by the commission on or after January 1,


1996, requiring the utility to pass through to ratepayers the


savings resulting from the merger of that utility with another


utility shall continue to be bound by the terms of that stipulation


or agreement. The commission shall ensure that the pass-through of


all merger savings required under any such stipulation or agreement


shall be fully implemented during the freeze period and shall be


reflected in setting the price to beat for that utility.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 433 (S.B. 1211), Sec. 1, eff.


September 1, 2019.
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Text of section as added by Acts 2021, 87th Leg., R.S., Ch. 426


(S.B. 3), Sec. 18


For text of section as added by Acts 2021, 87th Leg., R.S., Ch. 73


(H.B. 2586), Sec. 1, see other Sec. 39.159.


For text of section as added by Acts 2021, 87th Leg., R.S., Ch. 876


(S.B. 1281), Sec. 3, see other Sec. 39.159.


For text of section as added by Acts 2021, 87th Leg., R.S., Ch. 908


(H.B. 4492), Sec. 4, see other Sec. 39.159.


For text of section as added by Acts 2021, 87th Leg., R.S., Ch. 950


(S.B. 1580), Sec. 3, see other Sec. 39.159.


Sec. 39.159.AAPOWER REGION RELIABILITY AND DISPATCHABLE


GENERATION. (a)AAFor the purposes of this section, a generation


facility is considered to be non-dispatchable if the facility’s


output is controlled primarily by forces outside of human control.


(b)AAThe commission shall ensure that the independent


organization certified under Section 39.151 for the ERCOT power


region:


(1)AAestablishes requirements to meet the reliability


needs of the power region;


(2)AAperiodically, but at least annually, determines


the quantity and characteristics of ancillary or reliability


services necessary to ensure appropriate reliability during


extreme heat and extreme cold weather conditions and during times


of low non-dispatchable power production in the power region;


(3)AAprocures ancillary or reliability services on a


competitive basis to ensure appropriate reliability during extreme


heat and extreme cold weather conditions and during times of low


non-dispatchable power production in the power region;


(4)AAdevelops appropriate qualification and


performance requirements for providing services under Subdivision


(3), including appropriate penalties for failure to provide the


services; and


(5)AAsizes the services procured under Subdivision (3)


to prevent prolonged rotating outages due to net load variability


in high demand and low supply scenarios.


(c)AAThe commission shall ensure that:
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(1)AAresources that provide services under Subsection


(b) are dispatchable and able to meet continuous operating


requirements for the season in which the service is procured;


(2)AAwinter resource capability qualifications for a


service described by Subsection (b) include on-site fuel storage,


dual fuel capability, or fuel supply arrangements to ensure winter


performance for several days; and


(3)AAsummer resource capability qualifications for a


service described by Subsection (b) include facilities or


procedures to ensure operation under drought conditions.


(d)AAThe commission shall require the independent


organization certified under Section 39.151 for the ERCOT power


region to develop and implement an ancillary services program to


procure dispatchable reliability reserve services on a day-ahead


and real-time basis to account for market uncertainty. Under the


required program, the independent organization shall:


(1)AAdetermine the quantity of services necessary based


on historical variations in generation availability for each season


based on a targeted reliability standard or goal, including


intermittency of non-dispatchable generation facilities and forced


outage rates, for dispatchable generation facilities;


(2)AAdevelop criteria for resource participation that


require a resource to:


(A)AAbe capable of running for at least four hours


at the resource ’s high sustained limit;


(B)AAbe online and dispatchable not more than two


hours after being called on for deployment; and


(C)AAhave the dispatchable flexibility to address


inter-hour operational challenges; and


(3)AAreduce the amount of reliability unit commitment


by the amount of dispatchable reliability reserve services procured


under this section.


(e)AANotwithstanding Subsection (d)(2)(A), the independent


organization certified under Section 39.151 for the ERCOT power


region may require a resource to be capable of running for more than


four hours as the organization determines is needed.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 18, eff.
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June 8, 2021.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 21, eff.


September 1, 2023.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 22, eff.


September 1, 2023.


Sec. 39.1591.AAREPORT ON DISPATCHABLE AND NON-DISPATCHABLE


GENERATION FACILITIES.AANot later than December 1 of each year, the


commission shall file a report with the legislature that:


(1)AAincludes:


(A)AAthe estimated annual costs incurred by


load-serving entities under this subchapter associated with


backing up dispatchable and non-dispatchable electric generation


facilities to guarantee that a firm amount of electric energy will


be available to the ERCOT power grid; and


(B)AAas calculated by the independent system


operator, the cumulative annual costs that have been incurred in


the ERCOT market to facilitate the transmission of dispatchable and


non-dispatchable electricity to load and to interconnect


transmission level loads, including a statement of the total


cumulative annual costs and of the cumulative annual costs incurred


for each type of activity described by this paragraph; and


(2)AAdocuments the status of the implementation of this


subchapter, including whether the rules and protocols adopted to


implement this subchapter have materially improved the


reliability, resilience, and transparency of the electricity


market.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 23,


eff. September 1, 2023.


Sec. 39.1592.AAGENERATION RELIABILITY REQUIREMENTS. (a)


This section applies only to an electric generation facility in the


ERCOT power region for which a standard generator interconnection


agreement is signed on or after January 1, 2027, that has been in


operation for at least one year, and that is not a self-generator.


(b)AANot later than December 1 of each year, an owner or
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operator of an electric generation facility, other than a battery


energy storage resource, shall demonstrate to the commission the


ability of the owner or operator’s portfolio to operate or be


available to operate when called on for dispatch at or above the


seasonal average generation capability during the times of highest


reliability risk, as determined by the commission, due to low


operation reserves, as determined by the commission.AAThe owner or


operator must be allowed to meet the performance requirements


described by this subsection by supplementing or contracting with


on-site or off-site resources, including battery energy storage


resources.AAThe commission shall determine the average generation


capability based on expected resource availability and


seasonal-rated capacity on a standalone basis.


(c)AAThe commission shall require the independent


organization certified under Section 39.151 for the ERCOT power


region to:


(1)AAenforce the requirements of Subsection (b) by


imposing financial penalties, as determined by the commission, for


failing to comply with the performance requirements described by


that subsection; and


(2)AAprovide financial incentives, as determined by the


commission, for exceeding the performance requirements described


by that subsection.


(d)AAThe independent organization certified under Section


39.151 for the ERCOT power region may not impose penalties under


Subsection (c):


(1)AAfor resource unavailability due to planned


maintenance outages or transmission outages;


(2)AAon resources that are already subject to


performance obligations during the highest reliability risk hours


under the day-ahead market rules or other ancillary or reliability


services established by the commission or the independent


organization; or


(3)AAduring hours outside a baseline established by the


commission that includes morning and evening ramping periods.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 23,


eff. September 1, 2023.
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Sec. 39.1593.AACOST ALLOCATION OF RELIABILITY SERVICES.


(a)AAThe commission shall direct the independent organization


certified under Section 39.151 for the ERCOT power region to


evaluate with input from a technical advisory committee established


under the bylaws of the independent organization that includes


market participants whether allocating the costs of ancillary and


reliability services, including those procured under Section


39.159, as added by Chapter 426 (S.B. 3), Acts of the 87th


Legislature, Regular Session, 2021, using a methodology described


by Subsection (b) would result in a net savings to consumers in the


ERCOT power region compared to allocating all costs of ancillary


and reliability services to load to ensure reliability.


(b)AAThe commission shall evaluate whether to allocate the


cost of ancillary and reliability services:


(1)AAon a semiannual basis among electric generation


facilities and load-serving entities in proportion to their


contribution to unreliability during the times of highest


reliability risk due to low operating reserves by season, as


determined by the commission based on a number of hours adopted by


the commission for that season; or


(2)AAusing another method identified by the commission.


(c)AAThe evaluation must:


(1)AAuse historical ancillary and reliability services


data;


(2)AAconsider the causes for ancillary services


deployments; and


(3)AAconsider the design, procurement, and cost


allocation of ancillary services required by Section 35.004(h).


(d)AANot later than December 1, 2026, the commission shall


submit a report on the evaluation to the legislature.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 23,


eff. September 1, 2023.


Sec. 39.1594.AARELIABILITY PROGRAM. (a)AAUnder Section


39.159(b), as added by Chapter 426 (S.B. 3), Acts of the 87th


Legislature, Regular Session, 2021, or other law, the commission
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may not require retail customers or load-serving entities in the


ERCOT power region to purchase credits designed to support a


required reserve margin or other capacity or reliability


requirement unless the commission ensures that:


(1)AAthe net cost to the ERCOT market of the credits


does not exceed $1 billion annually, less the cost of any interim or


bridge solutions that are lawfully implemented, except that the


commission may adjust the limit:


(A)AAproportionally according to the highest net


peak demand year-over-year with a base year of 2026; and


(B)AAfor inflation with a base year of 2026;


(2)AAcredits are available only for dispatchable


generation;


(3)AAthe independent organization certified under


Section 39.151 for the ERCOT power region is required to procure the


credits centrally in a manner designed to prevent market


manipulation by affiliated generation and retail companies;


(4)AAa generator cannot receive credits that exceed the


amount of generation bid into the forward market by that generator;


(5)AAan electric generating unit can receive a credit


only for being available to perform in real time during the tightest


intervals of low supply and high demand on the grid, as defined by


the commission on a seasonal basis;


(6)AAa penalty structure is established, resulting in a


net benefit to load, for generators that bid into the forward market


but do not meet the full obligation;


(7)AAany program reliability standard reasonably


balances the incremental reliability benefits to customers against


the incremental costs of the program based on an evaluation by the


wholesale electric market monitor;


(8)AAa single ERCOT-wide clearing price is established


for the program and does not differentiate payments or credit


values based on locational constraints;


(9)AAany market changes implemented as a bridge


solution for the program are removed not later than the first


anniversary of the date the program was implemented;


(10)AAthe independent organization certified under
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Section 39.151 for the ERCOT power region begins implementing real


time co-optimization of energy and ancillary services in the ERCOT


wholesale market before the program is implemented;


(11)AAall elements of the program are initially


implemented on a single starting date;


(12)AAthe terms of the program and any associated


market rules do not assign costs, credit, or collateral for the


program in a manner that provides a cost advantage to load-serving


entities who own, or whose affiliates own, generation facilities;


(13)AAsecured financial credit and collateral


requirements are adopted for the program to ensure that other


market participants do not bear the risk of nonperformance or


nonpayment; and


(14)AAthe wholesale electric market monitor has the


authority and necessary resources to investigate potential


instances of market manipulation by program participants,


including financial and physical actions, and recommend penalties


to the commission.


(b)AAThis section does not require the commission to adopt a


reliability program that requires an entity to purchase capacity


credits.


(c)AAThe commission and the independent organization


certified under Section 39.151 for the ERCOT power region shall


consider comments and recommendations from a technical advisory


committee established under the bylaws of the independent


organization that includes market participants when adopting and


implementing a program described by Subsection (a), if any.


(d)AABefore the commission adopts a program described by


Subsection (a), the commission shall require the independent


organization certified under Section 39.151 for the ERCOT power


region and the wholesale electric market monitor to complete an


updated assessment on the cost to and effects on the ERCOT market of


the proposed reliability program and submit to the commission and


the legislature a report on the costs and benefits of continuing the


program.AAThe assessment must include:


(1)AAan evaluation of the cost of new entry and the


effects of the proposed reliability program on consumer costs and
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the competitive retail market;


(2)AAa compilation of detailed information regarding


cost offsets realized through a reduction in costs in the energy and


ancillary services markets and use of reliability unit commitments;


(3)AAa set of metrics to measure the effects of the


proposed reliability program on system reliability;


(4)AAan evaluation of the cost to retain existing


dispatchable resources in the ERCOT power region;


(5)AAan evaluation of the planned timeline for


implementation of real time co-optimization for energy and


ancillary services in the ERCOT power region; and


(6)AAanticipated market and reliability effects of new


and updated ancillary service products.


(e)AAIf the commission adopts a program described by


Subsection (a), the commission by rule shall prohibit a generator


that receives credits through the program for a dispatchable


electric generating unit operated by the generator from


decommissioning or removing from service that unit while the


generator participates in the program unless the decommissioning or


removal from service begins after September 1, 2028, or the


commission finds that the decommissioning or removal from service:


(1)AAis required by or is a result of federal law; or


(2)AAwould alleviate significant financial hardship


for the generator.


(f)AAIf the commission adopts a program described by


Subsection (a), the wholesale electric market monitor described by


Section 39.1515 biennially shall:


(1)AAevaluate the incremental reliability benefits of


the program for consumers compared to the costs to consumers of the


program and the costs in the energy and ancillary services markets;


and


(2)AAreport the results of each evaluation to the


legislature.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 23,


eff. September 1, 2023.


Sec. 39.1595.AAGRID RELIABILITY LEGISLATIVE OVERSIGHT
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COMMITTEE. (a)AAIn this section, "committee" means the Grid


Reliability Legislative Oversight Committee established under this


section.


(b)AAThe Grid Reliability Legislative Oversight Committee is


created to oversee the commission ’s implementation of legislation


related to the regulation of the electricity market in this state


enacted by the 87th and 88th Legislatures.


(c)AAThe committee is composed of eight members as follows:


(1)AAthree members of the senate, appointed by the


lieutenant governor;


(2)AAthree members of the house of representatives,


appointed by the speaker of the house of representatives;


(3)AAthe chair of the committee of the senate having


primary jurisdiction over matters relating to the generation of


electricity; and


(4)AAthe chair of the committee of the house having


primary jurisdiction over matters relating to the generation of


electricity.


(d)AAAn appointed member of the committee serves at the


pleasure of the appointing official.


(e)AAThe committee members described by Subsections (c)(3)


and (4) serve as presiding co-chairs.


(f)AAA member of the committee may not receive compensation


for serving on the committee but is entitled to reimbursement for


travel expenses incurred by the member while conducting the


business of the committee as provided by the General Appropriations


Act.


(g)AAThe committee shall meet at least twice each year at the


call of either co-chair and shall meet at other times at the call of


either co-chair, as that officer determines appropriate.


(h)AAChapter 551, Government Code, applies to the committee.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 23,


eff. September 1, 2023.


Text of section as added by Acts 2021, 87th Leg., R.S., Ch. 426


(S.B. 3), Sec. 18


For text of section as added by Acts 2021, 87th Leg., R.S., Ch. 950
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(S.B. 1580), Sec. 3, see other Sec. 39.160.


Sec. 39.160.AAWHOLESALE PRICING PROCEDURES. (a)AAThe


commission by rule shall establish an emergency pricing program for


the wholesale electric market.


(b)AAThe emergency pricing program must take effect if the


high system-wide offer cap has been in effect for 12 hours in a


24-hour period after initially reaching the high system-wide offer


cap.AAThe commission by rule shall determine the criteria for the


emergency pricing program to cease.


(c)AAThe emergency pricing program may not allow an emergency


pricing program cap to exceed any nonemergency high system-wide


offer cap.


(d)AAThe commission by rule shall establish an ancillary


services cap to be in effect during the period an emergency pricing


program is in effect.


(e)AAAny wholesale pricing procedure that has a low


system-wide offer cap may not allow the low system-wide offer cap to


exceed the high system-wide offer cap.


(f)AAThe commission shall review each system-wide offer cap


program adopted by the commission, including the emergency pricing


program, at least once every five years to determine whether to


update aspects of the program.


(g)AAThe emergency pricing program must allow generators to


be reimbursed for reasonable, verifiable operating costs that


exceed the emergency cap.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 18, eff.


June 8, 2021.


Sec. 39.161.AACHARGES FOR CERTAIN MARKET


PARTICIPANTS.AANotwithstanding any other law, no default or uplift


charge or repayment may be allocated to or collected from a market


participant that:


(1)AAotherwise would be subject to an uplift charge


solely as a result of acting as a central counterparty


clearinghouse in wholesale market transactions in the ERCOT power


region; and


(2)AAis regulated as a derivatives clearing
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organization, as defined by the Commodity Exchange Act (7 U.S.C.


Section 1a).


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 3,


eff. June 18, 2021.


Redesignated from Utilities Code, Section 39.159 by Acts 2023, 88th


Leg., R.S., Ch. 768 (H.B. 4595), Sec. 22.003(b), eff. September 1,


2023.


Sec. 39.162.AADEFAULT OF MARKET PARTICIPANT. (a) The


commission shall require that all market participants pay or make


provision for the full and prompt payment of amounts owed


calculated solely according to the protocols in effect during the


period of emergency to the independent organization certified under


Section 39.151 for the ERCOT power region to qualify, or to continue


to qualify, as a market participant in the ERCOT power region.


(b)AAIf a market participant has failed to fully repay all


amounts calculated solely under the protocols in effect during the


period of emergency of the independent organization certified under


Section 39.151 for the ERCOT power region, the independent


organization shall report the market participant as in default to


the commission.AAThe commission may not allow the independent


organization to accept the defaulting market participant’s loads or


generation for scheduling in the ERCOT power region, or allow the


defaulting market participant to be a market participant in the


ERCOT power region for any purpose, until all amounts owed to the


independent organization by the market participant as calculated


under the protocols are paid in full.


(c)AAThe commission and the independent organization


certified under Section 39.151 for the ERCOT power region shall


pursue collection in full of amounts owed to the independent


organization by the defaulting market participant.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 3,


eff. June 18, 2021.


Redesignated from Utilities Code, Section 39.160 by Acts 2023, 88th


Leg., R.S., Ch. 768 (H.B. 4595), Sec. 22.003(b), eff. September 1,


2023.
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Sec. 39.163.AAAMOUNTS OWED TO INDEPENDENT ORGANIZATION BY


MARKET PARTICIPANTS. (a)AAThe commission shall require that all


market participants fully and promptly pay to the independent


organization certified under Section 39.151 for the ERCOT power


region all amounts owed to the independent organization, or provide


for the full and prompt payment of those amounts owed,AAwhich must


be calculated solely according to the protocols of the independent


organization in effect during the period of emergency and subject


to the jurisdiction of the commission, to qualify, or to continue to


qualify, as a market participant in the ERCOT power region.


(b)AAThe independent organization shall report to the


commission that a market participant is in default for the failure


to pay, or provide for the full and prompt payment of, all amounts


owed to the independent organization as calculated in accordance


with this section. The commission may not allow the defaulting


market participant to continue to be a market participant in the


ERCOT power region for any purpose or allow the independent


organization to accept the defaulting market participant ’s loads or


generation for scheduling in the ERCOT power region until all


amounts owed to the independent organization by the market


participant as calculated in this section are fully paid.


(c)AAThe commission and the independent organization shall


pursue collection in full of amounts owed to the independent


organization by any market participant to reduce the costs that


would otherwise be borne by other market participants or their


customers.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 4,


eff. June 16, 2021.


Redesignated from Utilities Code, Section 39.159 by Acts 2023, 88th


Leg., R.S., Ch. 768 (H.B. 4595), Sec. 22.003(c), eff. September 1,


2023.


Sec. 39.164.AAAUDIT OF INDEPENDENT ORGANIZATION CERTIFIED


FOR ERCOT POWER REGION. (a)AAThe commission annually shall have an


independent audit made of each independent organization certified


under Section 39.151 for the ERCOT power region.


(b)AAAn audit under this section must examine:
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(1)AAthe independent organization’s financial


condition, including the organization’s budget and expenses, and


the salaries of the organization’s employees and board members; and


(2)AAcompliance of the independent organization’s


assets with all applicable commission standards.


(c)AANot later than the 60th day after the date an audit under


this section is completed the commission shall:


(1)AApublish the results of the audit on the


commission ’s Internet website; and


(2)AAsubmit the results of the audit to the state


auditor and members of the standing committees of the legislature


with primary jurisdiction over the commission.


Added by Acts 2021, 87th Leg., R.S., Ch. 73 (H.B. 2586), Sec. 1,


eff. September 1, 2021.


Redesignated from Utilities Code, Section 39.159 by Acts 2023, 88th


Leg., R.S., Ch. 768 (H.B. 4595), Sec. 22.003(d), eff. September 1,


2023.


Sec. 39.165.AAGRID RELIABILITY ASSESSMENT. (a)AAThe


independent organization certified under Section 39.151 for the


ERCOT power region shall conduct a biennial assessment of the ERCOT


power grid to assess the grid’s reliability in extreme weather


scenarios.


(b)AAEach assessment must:


(1)AAconsider the impact of different levels of thermal


and renewable generation availability; and


(2)AArecommend transmission projects that may increase


the grid’s reliability in extreme weather scenarios.


Added by Acts 2021, 87th Leg., R.S., Ch. 876 (S.B. 1281), Sec. 3,


eff. September 1, 2021.


Redesignated from Utilities Code, Section 39.159 by Acts 2023, 88th


Leg., R.S., Ch. 768 (H.B. 4595), Sec. 22.003(e), eff. September 1,


2023.


Text of section as added by Acts 2023, 88th Leg., R.S., Ch. 892


(H.B. 5066), Sec. 3


For text of section as added by Acts 2023, 88th Leg., R.S., Ch. 410


66



http://www.legis.state.tx.us/tlodocs/87R/billtext/html/HB02586F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.159

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB04595F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.151

http://www.legis.state.tx.us/tlodocs/87R/billtext/html/SB01281F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.159

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB04595F.HTM

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB05066F.HTM





(H.B. 1500), Sec. 24(b), see other Sec. 39.166.


Sec. 39.166.AARELIABILITY PLAN FOR REGIONS WITH RAPID


ELECTRICAL LOAD GROWTH. (a)AAThe commission shall direct the


independent organization certified under Section 39.151 for the


ERCOT power region to:


(1)AAidentify each region in which transmission


capacity is insufficient to meet the region’s existing and


forecasted electrical load, as reasonably determined by the


certificated transmission service provider; and


(2)AAdevelop a reliability plan to serve existing and


forecasted electrical load in the identified region.


(b)AAThe commission shall develop a plan to implement each


reliability plan adopted under Subsection (a) to ensure timely


development and approval of necessary transmission service


improvements.


Added by Acts 2023, 88th Leg., R.S., Ch. 892 (H.B. 5066), Sec. 3,


eff. June 13, 2023.


Text of section as added by Acts 2023, 88th Leg., R.S., Ch. 410


(H.B. 1500), Sec. 24


For text of section as added by Acts 2023, 88th Leg., R.S., Ch. 892


(H.B. 5066), Sec. 3, see other Sec. 39.166.


Sec. 39.166.AAELECTRIC INDUSTRY REPORT. (a)AANot later than


January 15 of each odd-numbered year, the commission, in


consultation with the independent organization certified under


Section 39.151 for the ERCOT power region, shall prepare and submit


to the legislature an electric industry report.


(b)AAEach electric industry report submitted under this


section must:


(1)AAidentify existing and potential transmission and


distribution constraints and system needs within the ERCOT power


region, alternatives for meeting system needs, and recommendations


for meeting system needs;


(2)AAsummarize key findings from:


(A)AAthe grid reliability assessment conducted


under Section 39.165; and


(B)AAthe report required by Section 39.9112;
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(3)AAoutline basic information regarding the electric


grid and market in this state, including generation capacity,


customer demand, and transmission capacity currently installed on


the grid and projected in the future; and


(4)AAbe presented in plain language that is readily


understandable by a person with limited knowledge of the electric


industry.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec.


24(b), eff. September 1, 2023.


Text of section as added by Acts 2023, 88th Leg., R.S., Ch. 892


(H.B. 5066), Sec. 3


For text of section as added by Acts 2023, 88th Leg., R.S., Ch. 410


(H.B. 1500), Sec. 24(b), see other Sec. 39.167.


For expiration of this section, see Subsection (c).


Sec. 39.167.AARELIABILITY PLAN FOR PERMIAN BASIN. (a) Not


later than January 30, 2024, the commission shall direct the


independent organization certified under Section 39.151 for the


ERCOT power region to develop a reliability plan under Section


39.166 for the Permian Basin region.


(b)AAThe plan must:


(1)AAaddress extending transmission service to areas


where mineral resources have been found;


(2)AAaddress increasing available capacity to meet


forecasted load; and


(3)AAprovide available infrastructure to reduce


interconnection times in areas without access to transmission


service.


(c)AAThis section expires September 1, 2025.


Added by Acts 2023, 88th Leg., R.S., Ch. 892 (H.B. 5066), Sec. 3,


eff. June 13, 2023.


Text of section as added by Acts 2023, 88th Leg., R.S., Ch. 410


(H.B. 1500), Sec. 24


For text of section as added by Acts 2023, 88th Leg., R.S., Ch. 892


(H.B. 5066), Sec. 3, see other Sec. 39.167.


Sec. 39.167.AACONFLICTS OF INTEREST REPORT.AAThe commission


68



http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB01500F.HTM

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB05066F.HTM

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB01500F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.151

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.166

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB05066F.HTM

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB01500F.HTM

http://www.legis.state.tx.us/tlodocs/88R/billtext/html/HB05066F.HTM





and the independent organization certified under Section 39.151 for


the ERCOT power region annually shall review statutes, rules,


protocols, and bylaws that apply to conflicts of interest for


commissioners and for members of the governing body of the


independent organization and submit to the legislature a report on


the effects the statutes, rules, protocols, and bylaws have on the


ability of the commission and the independent organization to


fulfill their duties.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec.


24(b), eff. September 1, 2023.


Sec. 39.168.AARETAIL SALES REPORT. (a)AAEach retail


electric provider that offers electricity for sale shall report to


the commission:


(1)AAits annual retail sales in this state;


(2)AAthe annual retail sales of its affiliates by


number of customers, kilowatts per hour sold, and revenue from


kilowatts per hour sold by customer class; and


(3)AAany other information the commission requires


relating to affiliations between retail electric providers.


(b)AAThe commission by rule shall prescribe the nature and


detail of the reporting requirements.AAThe commission may accept


information reported under other law to satisfy the requirements of


this section.AAInformation reported under this section is


confidential and not subject to disclosure if the information is


competitively sensitive information.AAThe commission shall


administer the reporting requirements in a manner that ensures the


confidentiality of competitively sensitive information.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec.


24(b), eff. September 1, 2023.


SUBCHAPTER E. PRICE REGULATION AFTER COMPETITION


Sec.A39.201.AACOST OF SERVICE TARIFFS AND CHARGES. (a) Each


electric utility shall, on or before April 1, 2000, file proposed


tariffs for its proposed transmission and distribution utility.


(b)AAThe filing under this section shall include supporting
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cost data for determination of nonbypassable delivery charges,


which shall be the sum of:


(1)AAtransmission and distribution utility charges by


customer class based on a forecasted 2002 test year;


(2)AAa system benefit fund fee; and


(3)AAan expected competition transition charge, if any.


(c)AAEach electric utility shall also identify the unbundled


generation and retail energy service costs by customer class.


(d)AAIn accordance with a schedule and procedures it


establishes, the commission shall hold a hearing and approve or


modify and make effective as of January 1, 2002, the transmission


and distribution utility’s proposed tariffs for transmission and


distribution services, the system benefit fund fee, and the


expected competition transition charge as determined under


Subsections (g) and (h) and as implemented under Subsections


(i)-(l), if any.


(e)AAThe system benefit fund fee shall be that established by


the commission under Section 39.903.


(f)AAThe expected competition transition charge shall be


that as determined under Subsections (g) and (h) and as implemented


under Subsections (i)-(l).


(g)AAThe expected competition transition charge approved by


the commission shall be calculated from the amount of stranded


costs as defined in Subchapter F that are reasonably projected to


exist on the last day of the freeze period modified to reflect any


adjustments determined appropriate by the commission under Section


39.261(c).


(h)AAThe electric utility shall use the ECOM administrative


model referenced in Section 39.262 to determine estimated stranded


costs. The model must include updated company-specific inputs.


Natural gas prices used in the model must be market-based natural


gas forward prices, where available. Growth rates in generating


plant operations and maintenance costs and allocated


administrative and general costs shall be benchmarked by comparing


those costs to the best available information on cost trends for


comparable generating plants. Capital additions shall be


benchmarked using the limitation in Section 39.259(b).
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(i)AAAn electric utility may:


(1)AAat any time after the start of the freeze period,


securitize 100 percent of its regulatory assets as defined by


Section 39.302 and up to 75 percent of its estimated stranded costs


as defined by this section and recover those charges through a


transition charge, in accordance with a financing order issued by


the commission under Section 39.303;


(2)AAimplement, under bond, a nonbypassable charge of


up to 100 percent of its estimated stranded costs; or


(3)AAuse a combination of the two methods under


Subdivisions (1) and (2).


(j)AAAny competition transition charge shall be allocated


among retail customer classes according to Section 39.253.


(k)AAIn determining the length of time over which stranded


costs under Subsection (h) may be recovered, the commission shall


consider:


(1)AAthe electric utility’s rates as of the end of the


freeze period;


(2)AAthe sum of the transmission and distribution


charges and the system benefit fund fees;


(3)AAthe proportion of estimated stranded costs to the


invested capital of the electric utility; and


(4)AAany other factor consistent with the public


interest as expressed in this chapter.


(l)AATwo years after customer choice is introduced, the


stranded cost estimate under this section shall be reviewed and, if


necessary, adjusted to reflect a final, actual valuation in the


true-up proceeding under Section 39.262. If, based on that


proceeding, the competition transition charge is not sufficient,


the commission may extend the collection period for the charge or,


if necessary, increase the charge. Alternatively, if it is found in


the true-up proceeding that the competition transition charge is


larger than is needed to recover any remaining stranded costs, the


commission may:


(1)AAreduce the competition transition charge, to the


extent it has not been securitized;


(2)AAreverse, in whole or in part, the depreciation
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expense that has been redirected under Section 39.256;


(3)AAreduce the transmission and distribution utility’s


rates; or


(4)AAimplement a combination of the elements in


Subdivisions (1)-(3).


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.202.AAPRICE TO BEAT. (a) From January 1, 2002,


until January 1, 2007, an affiliated retail electric provider shall


make available to residential and small commercial customers of its


affiliated transmission and distribution utility rates that, on a


bundled basis, are six percent less than the affiliated electric


utility’s corresponding average residential and small commercial


rates, on a bundled basis, that were in effect on January 1, 1999,


adjusted to reflect the fuel factor determined as provided by


Subsection (b) and adjusted for any base rate reduction as


stipulated to by an electric utility in a proceeding for which a


final order had not been issued by January 1, 1999. These rates on a


bundled basis shall be known as the "price to beat" for residential


and small commercial customers, except that the "price to beat" for


a utility is the rate in effect as a result of a settlement approved


by the commission after January 1, 1999, if the commission


determines that base rates for that utility have been reduced by


more than 12 percent as a result of a final order issued by the


commission after October 1, 1998.


(b)AAThe commission shall determine the fuel factor for each


electric utility as of December 31, 2001.


(c)AAAfter the date of customer choice, each affiliated power


generation company shall file a final fuel reconciliation for the


period ending the day before the date customer choice is


introduced. The final fuel balance from that reconciliation shall


be included in the true-up proceeding under Section 39.262.


(d)AAAn affiliated retail electric provider shall make


public its price to beat in a manner that provides adequate


disclosure as determined by the commission.


(e)AAThe affiliated retail electric provider may not charge


rates for residential or small commercial customers that are
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different from the price to beat until the earlier of 36 months


after the date customer choice is introduced or:


(1)AAfor service to residential customers, the date the


commission determines that 40 percent or more of the electric power


consumed by residential customers within the affiliated


transmission and distribution utility ’s certificated service area


before the onset of customer choice is committed to be served by


nonaffiliated retail electric providers; or


(2)AAfor service to small commercial customers, the


date the commission determines that 40 percent or more of the


electric power consumed by small commercial customers within the


affiliated transmission and distribution utility’s certificated


service area before the onset of customer choice is committed to be


served by nonaffiliated retail electric providers.


(f)AANotwithstanding Subsection (e), the affiliated retail


electric provider may charge rates that are different from the


price to beat for service to aggregated loads of nonresidential


customers having an aggregated peak demand greater than 1,000


kilowatts, provided that all affected customers are:


(1)AAcommonly owned; or


(2)AAfranchisees of the same franchisor.


(g)AAThe affiliated retail electric provider may not


encourage or provide an incentive to a customer to switch to a


nonaffiliated retail electric provider, promote any nonaffiliated


retail electric provider, or exchange customers with any


nonaffiliated retail electric provider to comply with the


requirements of Subsection (e)(1) or (2).


(h)AAThe following standards shall be used for measuring


electric power consumption during the period before the onset of


customer choice:


(1)AAthe consumption of residential and small


commercial customers with an annual peak demand less than or equal


to 20 kilowatts shall be based on the average annual consumption of


those respective groups during the year 2000;


(2)AAconsumption for all small commercial customers


with an annual peak demand larger than 20 kilowatts shall be based


on each customer ’s usage during the year 2000; and
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(3)AAfor purposes of determining whether an affiliated


retail electric provider has met the requirements of Subsection


(e)(2), the aggregated loads of nonresidential customers having a


peak demand greater than 1,000 kilowatts that are served by the


affiliated retail electric provider at a rate different from the


price to beat under Subsection (f) shall be deducted from the


electric power consumption of small commercial customers during the


period before the onset of customer choice.


(i)AAFor purposes of Subsection (h)(2), if less than 12


months of consumption history exists for any such customer, the


usage history shall be supplemented with the prior history of that


customer’s location. For service to a new location, the annual


consumption shall be determined as the transmission and


distribution utility’s estimate of the maximum annual kilowatt


demand used in sizing the electric service to that customer


multiplied by 8,760 hours, and that product multiplied by the


average annual customer load factor for small commercial customers


with loads greater than 20 kilowatts for the year 2000.


(j)AAOn determining that its affiliated retail electric


provider has met the requirements of Subsection (e)(1) or (2), an


electric utility or a transmission and distribution utility shall


make a filing with the commission attesting to the fact that those


requirements have been met and that the restrictions of Subsection


(e)(1) or (2) and the true-up in Section 39.262(e) are no longer


applicable. The commission shall adopt appropriate procedures to


enable it to accept or reject the filing within 30 days.


(k)AAFollowing the true-up proceedings conducted under


Section 39.262, the commission may adjust the price to beat.


(l)AAAn affiliated retail electric provider may request that


the commission adjust the fuel factor established under Subsection


(b) not more than twice a year if the affiliated retail electric


provider demonstrates that the existing fuel factor does not


adequately reflect significant changes in the market price of


natural gas and purchased energy used to serve retail customers.


(m)AAIn a power region outside of ERCOT, if customer choice


is introduced before the requirements of Section 39.152(a) are met,


an affiliated retail electric provider shall charge rates to
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customers other than residential and small commercial customers


that are no higher than the rates that, on a bundled basis, were in


effect on January 1, 1999, adjusted to reflect the fuel factor as


provided by Subsection (b) and adjusted for any base rate reduction


as stipulated to by an electric utility in a proceeding for which a


final order had not been issued by January 1, 1999.


(n)AANotwithstanding Subsection (a), in a power region


outside of ERCOT, if customer choice is introduced before the


requirements of Section 39.152(a) are met, an affiliated retail


electric provider shall continue to offer the price to beat to


residential and small commercial customers, unless the price is


changed by the commission in accordance with this chapter, until


the later of 60 months after the date customer choice is introduced


or the requirements of Section 39.152(a) are met.


(o)AAIn this section, "small commercial customer" means a


commercial customer having a peak demand of 1,000 kilowatts or


less.


(p)AAOn finding that a retail electric provider will be


unable to maintain its financial integrity if it complies with


Subsection (a), the commission shall set the retail electric


provider’s price to beat at the minimum level that will allow the


retail electric provider to maintain its financial integrity.


However, in no event shall the price to beat exceed the level of


rates, on a bundled basis, charged by the affiliated electric


utility on September 1, 1999, adjusted for fuel as provided by


Subsection (b).


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.203.AATRANSMISSION AND DISTRIBUTION SERVICE. (a)


All transmission and distribution utilities shall provide


transmission service at wholesale under Subchapter A, Chapter 35.


In addition, on and after January 1, 2002, a transmission and


distribution utility shall provide transmission or distribution


service, or both, at retail to an electric utility, a retail


electric provider, a municipally owned utility, an electric


cooperative, or an end-use customer at rates, terms of access, and


conditions that are comparable to those that apply to the
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transmission and distribution utility and its affiliates. A


municipally owned utility offering customer choice or an electric


cooperative offering customer choice shall likewise provide


transmission or distribution service, or both, at retail to all


such entities in accordance with the commission ’s rules applicable


to terms and conditions of access and at rates adopted in accordance


with Sections 40.055(a)(1) and 41.055(1), respectively.


(b)AAWhen necessary to serve a wholesale customer an electric


utility, an electric cooperative that has not opted for customer


choice, or a municipally owned utility that has not opted for


customer choice shall provide wholesale transmission service at


distribution voltage. A customer of a municipally owned utility


that has not opted for customer choice or of an electric cooperative


that has not opted for customer choice may not claim the status of a


wholesale customer or be designated as a wholesale customer if the


customer is being or has been served under a retail rate schedule of


the municipally owned utility or electric cooperative.


(c)AAOn or before January 1, 2002, the commission shall


establish for all retail electric utilities offering customer


choice reasonable and comparable terms and conditions, in


accordance with Section 39.201, that comply with Subsection (a) for


open access on distribution facilities and shall establish, for all


retail electric utilities offering customer choice other than


municipally owned utilities and electric cooperatives, reasonable


and comparable rates for open access on distribution facilities.


(d)AAThe terms of access, conditions, and rates established


under Subsection (c) shall be comparable to the terms of access,


conditions, and rates that the electric utility applies to itself


or its affiliates. The rules shall also provide that all ancillary


services provided by the utility to itself or its affiliates are


also available to third parties on request on a nondiscriminatory


basis.


(e)AAThe commission may require an electric utility or a


transmission and distribution utility to construct or enlarge


facilities to ensure safe and reliable service for the state’s


electric markets and to reduce transmission constraints within


ERCOT in a cost-effective manner where the constraints are such
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that they are not being resolved through Chapter 37 or the ERCOT


transmission planning process.AA In any proceeding brought under


Chapter 37, an electric utility or transmission and distribution


utility ordered to construct or enlarge facilities under this


subchapter need not prove that the construction ordered is


necessary for the service, accommodation, convenience, or safety of


the public and need not address the factors listed in Sections


37.056(c)(1)-(3) and (4)(E).AANotwithstanding any other law,


including Section 37.057, in any proceeding brought under Chapter


37 by an electric utility or a transmission and distribution


utility related to an application for a certificate of public


convenience and necessity to construct or enlarge transmission or


transmission-related facilities under this subsection, the


commission shall issue a final order before the 181st day after the


date the application is filed with the commission.AAIf the


commission does not issue a final order before that date, the


application is approved.


(f)AAThe commission’s rules must be consistent with the


standards of this title and may not be contrary to an applicable


decision, rule, or policy statement of a federal regulatory agency


having jurisdiction.


(g)AAEach power region shall have generally applicable


tariffs approved by the commission or a federal regulatory agency


having jurisdiction that guarantees open and nondiscriminatory


access as required by Section 39.152. This subsection may not be


deemed to vest in the commission power to set or approve


distribution access rates of a municipally owned utility or an


electric cooperative that has adopted customer choice.


(h)AAA customer in a multiply certificated service area may


switch its retail distribution service provider among certificated


retail electric utilities only by disconnecting from the facilities


of one retail electric utility and connecting to the facilities of


another retail electric utility.


(i)AAThe commission, in cooperation with transmission and


distribution utilities and the ERCOT independent system operator,


shall study whether existing transmission and distribution


planning processes are sufficient to provide adequate
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infrastructure for seawater desalination projects.AAIf the


commission determines that statutory changes are needed to ensure


that adequate infrastructure is developed for projects of that


kind, the commission shall include recommendations in the report


required by Section 12.203.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by Acts 2003, 78th Leg., ch. 295, Sec. 3, eff. June 18,


2003.


Amended by:


Acts 2005, 79th Leg., 1st C.S., Ch. 1 (S.B. 20), Sec. 2, eff.


September 1, 2005.


Acts 2015, 84th Leg., R.S., Ch. 829 (H.B. 4097), Sec. 1, eff.


June 17, 2015.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 26, eff.


September 1, 2023.


Sec.A39.204.AATARIFFS FOR OPEN ACCESS. Each transmission


and distribution utility shall file a tariff implementing the open


access rules with the commission or the federal regulatory


authority having jurisdiction over the transmission and


distribution service of the utility not later than the 90th day


before the date customer choice is offered by that utility.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec. 39.205.AAREGULATION OF COSTS FOLLOWING FREEZE PERIOD.


At the conclusion of the freeze period, any remaining costs


associated with nuclear decommissioning obligations continue to be


subject to cost of service rate regulation and shall be included as


a nonbypassable charge to retail customers.AAThe commission may


adopt rules necessary to ensure that money for decommissioning is


prudently collected, managed, and spent for its intended purpose


and that money that remains unspent after decommissioning is


completed is returned to retail customers.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., Ch. 121 (S.B. 1464), Sec. 2, eff.


September 1, 2005.
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Sec. 39.206.AANUCLEAR GENERATING UNIT DECOMMISSIONING COST


PLAN. (a) For purposes of this section:


(1)AA"Decommissioning" includes decommissioning and


decontamination of a nuclear generating unit consistent with


federal Nuclear Regulatory Commission requirements.


(2)AA"Nuclear decommissioning trust" means an external


and irrevocable trust created for the purpose of funding


decommissioning obligations for a nuclear generating unit,


consistent with federal Nuclear Regulatory Commission


requirements.


(3)AA"Nuclear generating unit" means an electric


generating facility that uses nuclear energy to generate


electricity for sale and is licensed by the Nuclear Regulatory


Commission.


(4)AA"Power generation company" has the meaning


assigned by Section 31.002.


(5)AA"Retail electric customer" means a retail electric


customer:


(A)AAin a geographic area of this state in which


retail customer choice has been implemented; or


(B)AAof a municipally owned utility or electric


cooperative that has an agreement to purchase power from a nuclear


generating unit.


(b)AAThis section applies only to the first six nuclear


generating units the construction of which begins on or after


January 1, 2013, and before January 1, 2033, and which are owned in


whole or in part by a power generation company that elects to


utilize the decommissioning mechanism set forth in this section.


(c)AANothing in this section shall be construed to require a


power generation company to use a commission approved method to


provide funds for decommissioning, if the power generation company


can otherwise satisfy the decommissioning financial assurance


requirements of the federal Nuclear Regulatory Commission.


(d)AAA power generation company that owns a nuclear


generating unit shall fund out of operating revenues on an annual


basis:


79



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=31.002





(1)AAthe costs associated with funding the


decommissioning obligations for the nuclear generating unit; or


(2)AAthe power generation company’s portion of the


decommissioning costs for the nuclear generating unit in proportion


to the company ’s ownership interest in the nuclear generating unit


if the unit is owned by more than one person.


(e)AAThe obligation to fund a nuclear decommissioning trust


fund is not dischargeable in bankruptcy.


(f)AAA power generation company shall establish a nuclear


decommissioning trust for a nuclear generating unit it owns or for


the proportionate share of a nuclear generating unit of which it


owns a part.AAThe funding obligations for the trust must begin


before the nuclear generating unit commences its initial fuel load


and begins commercial operation to generate power for sale.AAThe


terms of the trust must be consistent with trust terms and


conditions the federal Nuclear Regulatory Commission requires for


providing financial assurance for decommissioning.


(g)AAThe commission by order shall establish for a nuclear


generating unit the amount of annual decommissioning funding


necessary to meet the decommissioning obligations for the nuclear


generating unit over the unit’s operating license period as


established by the federal Nuclear Regulatory Commission or over a


shorter period of time at the election of the power generation


company.AAThe power generation company shall perform a study on the


cost of decommissioning to establish the decommissioning


obligations before the nuclear generating unit begins commercial


operation to generate power for sale.AAThe study shall be performed


by the power generation company at least once in each three-year


period during the unit’s operating license period using the most


current reasonably available information on the cost of


decommissioning.AAThe commission shall conduct a proceeding at


least once in each three-year period to review the study and other


current reasonably available information on the cost of


decommissioning and determine the reasonableness of the study.


(h)AAA power generation company shall file an annual report


to provide the status of the decommissioning trust fund and to


update the commission as to its ability to fund the decommissioning
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trust fund.AAIn determining the amount of the annual


decommissioning funding under this subsection, at least once in


each three-year period, the commission shall conduct a proceeding


to review the balance of each nuclear decommissioning trust and the


projected amount of annual decommissioning funding for the


associated nuclear generating unit.AAOn the conclusion of the


review proceeding, the commission by order shall revise the amount


of annual funding for the nuclear generating unit in order to ensure


that the nuclear decommissioning trust fund is adequately funded.


(i)AAA power generation company shall remit the appropriate


amount of annual decommissioning funding to the nuclear


decommissioning trust created for its proportionate ownership


position in a nuclear generating unit in accordance with the


commission ’s funding order issued under Subsection (g) or (h).AAThe


commission shall take appropriate actions to ensure proper funding


of the nuclear decommissioning trust, including possibly


terminating the power generation company’s registration to


operate, if the company violates this subsection.


(j)AAA power generation company that owns a nuclear


generating unit is the funds administrator of the nuclear


decommissioning trust for the associated nuclear generating


unit.AAThe company, as funds administrator, shall invest the trust


funds in accordance with guidelines established by commission rule


and consistent with the federal Nuclear Regulatory Commission


guidelines so that the decommissioning funds, plus the amounts


earned from investment of the funds, will be available at the time


of decommissioning.AAThe commission shall adopt rules to define the


company’s specific duties as funds administrator and requirements


regarding prudent management and investment of nuclear


decommissioning trust funds.


(k)AAThe commission shall adopt rules necessary to ensure


that:


(1)AAa power generation company remits sufficient funds


to a nuclear decommissioning trust on an annual basis, including


projected earnings to approximate the amount remaining to be


accumulated to cover the cost of decommissioning a nuclear


generating unit at the end of its operating license period divided
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by the remainingAAyears of the license and in accordance with


applicable state and federal laws and regulations or over a shorter


period of time at the election of the power generation company;


(2)AAthe periodic cost studies and reviews described in


Subsections (g) and (h) include all current reasonably available


information as determined necessary and appropriate by the


commission;


(3)AAall funds remitted to a nuclear decommissioning


trust are prudently managed and spent for their intended purpose;


(4)AAthe funds remitted to a nuclear decommissioning


trust and the amounts earned from investing the funds, will be


available for, and restricted to the purpose of decommissioning of


the associated nuclear generating unit, including if the trust or


nuclear generating unit is transferred to another person; and


(5)AAbefore a power generation company is allowed to


take advantage of the mechanisms in this section, the company meets


creditworthiness standards established by the commission to


minimize the risk that retail electric customers will be


responsible for funding any shortfall in the cost of


decommissioning a nuclear generating unit.


(l)AAIn addition to the nuclear decommissioning trust


required by Subsection (f), for purposes of Subsection (k), the


power generation company and its parent and affiliates shall


provide financial assurances that funds will be available to


satisfy up to 16 years of annual decommissioning funding in the


event the power generation company defaults on its obligation to


make annual funding to the decommissioning trust.AAWithin 180 days


after the effective date of this section, the commission by rule


shall establish the acceptable forms of financial assurance, which


shall include, but not be limited to, parent guarantees and support


agreements, letters of credit, surety or insurance, and such other


requirements necessary to ensure compliance with this section.AAIn


establishing the acceptable forms of assurance, and the eligibility


requirements for each form of assurance, the commission shall


consider the relative risk factors and creditworthiness attributes


of potential applicant financial characteristics in order to


minimize exposure of retail electric customers to default by power
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generation companies under this section.AAThe power generation


company may choose the manner of financial assurance for which it is


eligible under the commission’s rules.


(m)AAIn the event the financial assurances provided by


Subsection (k) are insufficient to meet the annual funding


requirements of the decommissioning trust, the retail electric


customers shall be responsible for funding any shortfall in the


cost of decommissioning the nuclear generating unit.


(n)AAThe commission shall determine the manner in which any


shortfall in the cost of decommissioning a nuclear generating unit


shall be recovered from retail electric customers in the state,


consistent with law.


(o)AAFor retail electric customers of a municipally owned


utility or an electric cooperative that has an agreement to


purchase power from a nuclear generating unit, the amount of the


shortfall in the cost of decommissioning the nuclear generating


unit that the customers are responsible for is limited to a portion


of that shortfall that bears the same proportion to the total


shortfall as the amount of electric power generated by the nuclear


generating unit and purchased by the municipally owned utility or


electric cooperative bears to the total amount of power the nuclear


generating unit generated.


(p)AAIf retail electric customers in this state become


responsible for the costs of decommissioning a nuclear generating


unit and incur costs under this section and the nuclear generating


unit is operational, as a condition of operating the generating


unit, the power generation company or any new owner shall repay the


costs the electric customers incurred in the manner determined by


the commission.AAThe commission may authorize the repayment to


occur over a period established by the commission.


(q)AAThe commission shall, in conjunction with the Nuclear


Regulatory Commission, investigate the development of a mechanism


whereby the State of Texas could ensure that funds for


decommissioning will be obtained when necessary in the same manner


as if the State of Texas were the licensee under federal law.


(r)AAThe commission by rule shall ensure that:


(1)AAmoney for decommissioning a nuclear generating
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unit is prudently collected, managed, and spent for its intended


purposes; and


(2)AAdecommissioning money that remains unspent after


decommissioning of the nuclear generating unit is complete is


returned to the power generation company and the retail electric


customers based on the proportionate amount of money the power


generation company and retail electric customers paid into the


fund.


Added by Acts 2007, 80th Leg., R.S., Ch. 1019 (H.B. 1386), Sec. 1,


eff. September 1, 2007.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 55 (H.B. 994), Sec. 1, eff.


May 18, 2013.


Acts 2013, 83rd Leg., R.S., Ch. 55 (H.B. 994), Sec. 2, eff.


May 18, 2013.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 27, eff.


September 1, 2023.


SUBCHAPTER F. RECOVERY OF STRANDED COSTS THROUGH COMPETITION


TRANSITION CHARGE


Sec.A39.251.AADEFINITIONS. In this subchapter:


(1)AA"Above market purchased power costs" means


wholesale demand and energy costs that a utility is obligated to pay


under an existing purchased power contract to the extent the costs


are greater than the purchased power market value.


(2)AA"Existing purchased power contract" means a


purchased power contract in effect on January 1, 1999, including


any amendments and revisions to that contract resulting from


litigation initiated before January 1, 1999.


(3)AA"Generation assets" means all assets associated


with the production of electricity, including generation plants,


electrical interconnections of the generation plant to the


transmission system, fuel contracts, fuel transportation


contracts, water contracts, lands, surface or subsurface water


rights, emissions-related allowances, and gas pipeline


interconnections.
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(4)AA"Market value" means, for nonnuclear assets and


certain nuclear assets, the value the assets would have if bought


and sold in a bona fide third-party transaction or transactions on


the open market under Section 39.262(h) or, for certain nuclear


assets, as described by Section 39.262(i), the value determined


under the method provided by that subsection.


(5)AA"Purchased power market value" means the value of


demand and energy bought and sold in a bona fide third-party


transaction or transactions on the open market and determined by


using the weighted average costs of the highest three offers from


the market for purchase of the demand and energy available under the


existing purchased power contracts.


(6)AA"Retail stranded costs" means that part of net


stranded cost associated with the provision of retail service.


(7)AA"Stranded cost" means the positive excess of the


net book value of generation assets over the market value of the


assets, taking into account all of the electric utility’s


generation assets, any above market purchased power costs, and any


deferred debit related to a utility’s discontinuance of the


application of Statement of Financial Accounting Standards No. 71


("Accounting for the Effects of Certain Types of Regulation") for


generation-related assets if required by the provisions of this


chapter. For purposes of Section 39.262, book value shall be


established as of December 31, 2001, or the date a market value is


established through a market valuation method under Section


39.262(h), whichever is earlier, and shall include stranded costs


incurred under Section 39.263.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.252.AARIGHT TO RECOVER STRANDED COSTS. (a) An


electric utility is allowed to recover all of its net, verifiable,


nonmitigable stranded costs incurred in purchasing power and


providing electric generation service.


(b)(1) Recovery of retail stranded costs by an electric


utility shall be from all existing or future retail customers,


including the facilities, premises, and loads of those retail


customers, within the utility’s geographical certificated service
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area as it existed on May 1, 1999. A retail customer may not avoid


stranded cost recovery charges by switching to new on-site


generation except as provided by Section 39.262(k). For purposes


of this subchapter, "new on-site generation" means electric


generation capacity greater than 10 megawatts capable of being


lawfully delivered to the site without use of utility distribution


or transmission facilities and which was not, on or before December


31, 1999, either:


(A)AAa fully operational facility; or


(B)AAa project supported by substantially


complete filings for all necessary site-specific environmental


permits under the rules of the Texas Natural Resource Conservation


Commission in effect at the time of filing.


(2)AAIf a customer commences taking energy from new


on-site generation which materially reduces the customer ’s use of


energy delivered through the utility ’s facilities, the customer


shall pay an amount each month computed by multiplying the output of


the on-site generation by the new sum of competition transition


charges under Section 39.201 and transition charges under


Subchapter G which are in effect during that month. Payment shall


be made to the utility, its successors, an assignee, or other


collection agent responsible for collecting the competition


transition charges and transition charges and shall be collected in


addition to the competition transition charges and transition


charges applicable to energy actually delivered to the customer


through the utility’s facilities.


(c)AAIn multiply certificated areas, a retail customer may


not avoid stranded cost recovery charges by switching to another


electric utility, electric cooperative, or municipally owned


utility after May 1, 1999. A customer in a multiply certificated


service area that requested to switch providers on or before May 1,


1999, or was not taking service from an electric utility on May 1,


1999, and does not do so after that date is not responsible for


paying retail stranded costs of that utility.


(d)AAAn electric utility shall pursue commercially


reasonable means to reduce its potential stranded costs, including


good faith attempts to renegotiate above-cost fuel and purchased
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power contracts or the exercise of normal business practices to


protect the value of its assets. The commission shall consider the


utility’s efforts under this subsection when determining the amount


of the utility’s stranded costs; provided, however, that nothing


in this section authorizes the commission to substitute its


judgment for a market valuation of generation assets determined


under Sections 39.262(h) and (i).


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.253.AAALLOCATION OF STRANDED COSTS. (a) Any capital


costs incurred by an electric utility to improve air quality under


Section 39.263 or 39.264 that are included in a utility ’s invested


capital in accordance with those sections shall be allocated among


customer classes as follows:


(1)AA50 percent of those costs shall be allocated in


accordance with the methodology used to allocate the costs of the


underlying assets in the electric utility’s most recent commission


order addressing rate design; and


(2)AAthe remainder shall be allocated on the basis of


the energy consumption of the customer classes.


(b)AAAll other retail stranded costs shall be allocated among


retail customer classes in accordance with Subsections (c)-(i).


(c)AAThe allocation to the residential class shall be


determined by allocating to all customer classes 50 percent of the


stranded costs in accordance with the methodology used to allocate


the costs of the underlying assets in the electric utility’s most


recent commission order addressing rate design and allocating the


remainder of the stranded costs on the basis of the energy


consumption of the classes.


(d)AAAfter the allocation to the residential class required


by Subsection (c) has been calculated, the remaining stranded costs


shall be allocated to the remaining customer classes in accordance


with the methodology used to allocate the costs of the underlying


assets in the electric utility’s most recent commission order


addressing rate design. Non-firm industrial customers shall be


allocated stranded costs equal to 150 percent of the amount


allocated to that class.
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(e)AAAfter the allocation to the residential class required


by Subsection (c) and the allocation to the nonfirm industrial


class required by Subsection (d) have been calculated, the


remaining stranded costs shall be allocated to the remaining


customer classes in accordance with the methodology used to


allocate the costs of the underlying assets in the electric


utility’s most recent commission order addressing rate design.


(f)AANotwithstanding any other provision of this section, to


the extent that the total retail stranded costs, including


regulatory assets, of investor-owned utilities exceed $5 billion on


a statewide basis, any stranded costs in excess of $5 billion shall


be allocated among retail customer classes in accordance with the


methodology used to allocate the costs of the underlying assets in


the electric utility’s most recent commission order addressing rate


design.


(g)AAThe energy consumption of the customer classes used in


Subsections (a)(2) and (c) shall be based on the relevant class


characteristics as of May 1, 1999, adjusted for normal weather


conditions.


(h)AAFor purposes of this section, "stranded costs" includes


regulatory assets.


(i)AAExcept as provided by Section 39.262(k), no customer or


customer class may avoid the obligation to pay the amount of


stranded costs allocated to that customer class.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.254.AAUSE OF REVENUES FOR UTILITIES WITH STRANDED


COSTS. This subchapter provides a number of tools to an electric


utility to mitigate stranded costs. Each electric utility that was


reported by the commission to have positive "excess costs over


market" (ECOM), denoted as the "base case" for the amount of


stranded costs before full retail competition in 2002 with respect


to its Texas jurisdiction, in the April 1998 Report to the Texas


Senate Interim Committee on Electric Utility Restructuring


entitled "Potentially Strandable Investment (ECOM) Report: 1998


Update," must use these tools to reduce the net book value of,


otherwise referred to as "accelerate" the cost recovery of, its
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stranded costs each year. Any positive difference under the report


required by Section 39.257(b) shall be applied to the net book value


of generation assets.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.255.AAUSE OF REVENUES FOR UTILITIES WITH NO STRANDED


COSTS. (a) An electric utility that does not have stranded costs


described by Section 39.254 shall be permitted to use any positive


difference under the report required by Section 39.257(b) on


capital expenditures to improve or expand transmission or


distribution facilities, or on capital expenditures to improve air


quality, as approved by the commission. Any such capital


expenditures shall be made in the calendar year immediately


following the year for which the report required by Section 39.257


is calculated. The capital expenditures shall be reflected in any


future proceeding under this chapter to set transmission or


distribution rates as a reduction to the utility’s transmission and


distribution invested capital, as approved by the commission.


(b)AATo the extent that positive differences under the report


required by Section 39.257(b) are not used for capital


expenditures, the amounts shall be flowed back to the electric


utility’s Texas jurisdictional customers through the power cost


recovery factor.


(c)AAThis section applies only to the use of positive


differences under the report required by Section 39.257(b) for each


year during the freeze period.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.256.AAOPTION TO REDIRECT DEPRECIATION. (a) For the


calendar years of 1998, 1999, 2000, and 2001, an electric utility


described by Section 39.254 may redirect all or a part of the


depreciation expense relating to transmission and distribution


assets to its net generation plant assets.


(b)AAThe electric utility shall report a decision under


Subsection (a) to the commission and any other applicable


regulatory authority.


(c)AAAny adjustments made to the book value of transmission
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and distribution assets or the creation of any related regulatory


assets resulting from the redirection under this section shall be


accepted and applied by the commission for establishing net


invested capital and transmission and distribution rates for retail


customers in all future proceedings.


(d)AANotwithstanding Subsection (c), the design of


post-freeze-period retail rates may not:


(1)AAshift the allocation of responsibility for


stranded costs;


(2)AAinclude the adjusted costs in wholesale


transmission and distribution rates; or


(3)AAapply the adjustments for the purpose of


establishing net invested capital and transmission and


distribution rates for wholesale customers.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.257.AAANNUAL REPORT. (a) Beginning with the 1999


calendar year, each electric utility shall file a report with the


commission not later than 90 days after the end of each year during


the freeze period under a schedule and a format determined by the


commission.


(b)AAThe report shall identify any positive difference


between annual revenues, reduced by the amount of annual revenues


under Sections 36.203 and 36.205, the revenues received under the


interutility billing process as adopted by the commission to


implement Sections 35.004, 35.006, and 35.007, revenues associated


with transition charges as defined by Section 39.302, and annual


costs.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.258.AAANNUAL REPORT: DETERMINATION OF ANNUAL COSTS.


For the purposes of determining the annual costs in each annual


report, the following amounts shall be used:


(1)AAthe lesser of:


(A)AAthe utility ’s Texas jurisdictional operation


and maintenance expense reflected in each utility’s Federal Energy


Regulatory Commission Form 1 of the report year, plus factoring
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expenses not included in operation and maintenance, adjusted for:


(i)AAcosts under Sections 36.062, 36.203,


and 36.205; and


(ii)AArevenues recorded under the


interutility billing process adopted by the commission to implement


Sections 35.004, 35.006, and 35.007; or


(B)AAthe Texas jurisdictional operation and


maintenance expense reflected in each utility’s 1996 Federal Energy


Regulatory Commission Form 1, plus factoring expenses not included


in operation and maintenance, adjusted for:


(i)AAcosts under Sections 36.062, 36.203,


and 36.205, and not indexed for inflation;


(ii)AAany difference between the annual


revenues and the expenses recorded under the interutility billing


process adopted by the commission to implement Sections 35.004,


35.006, and 35.007; and


(iii)AAthe annual percentage change in the


average number of utility customers;


(2)AAthe amount of nuclear decommissioning expense


approved in the electric utility ’s last rate proceeding before the


commission, as may be required to be adjusted to comply with


applicable federal regulatory requirements;


(3)AAthe depreciation rates approved in the electric


utility’s last rate proceeding before the commission;


(4)AAthe amortization expense approved in the electric


utility’s last rate proceeding before the commission or in any


other proceeding in which deferred costs and the amortization of


those costs are established, except that if the items are fully


amortized during the freeze period, the expense shall be adjusted


accordingly;


(5)AAtaxes and fees, including municipal franchise fees


to the extent not included in Subdivision (1), other than federal


income taxes, and assessments incurred that year;


(6)AAfederal income tax expense, computed according to


the stand-alone methodology and using the actual capital structure


and actual cost of debt as of December 31 of the report year;


(7)AAreturn on invested capital, computed by
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multiplying invested capital as of December 31 of the report year,


determined as provided by Section 39.259, by the cost of capital


approved in the electric utility’s most recent rate proceeding


before the commission in which the cost of capital was specifically


adopted, or, in the case of a range, the midpoint of the range, if


the final rate order for the proceeding was issued on or after


January 1, 1992, or if such an order does not exist, a cost of


capital of 9.6 percent shall be used; and


(8)AAthe amount resulting from any operation and


maintenance expense savings tracker from a merger of two utilities


and contained in a settlement agreement approved by the commission


before January 1, 1999.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.259.AAANNUAL REPORT: DETERMINATION OF INVESTED


CAPITAL. (a) For the purposes of determining invested capital in


each annual report, the net plant in service, regulatory assets,


and deferred federal income taxes shall be updated each year, and


generation-related invested capital shall be reduced by the amount


of securitization under Sections 39.201(i) and 39.262(c) to the


extent otherwise included in invested capital.


(b)AACapital additions to a plant in an amount less than


1-1/2 percent of the electric utility ’s net plant in service on


December 31, 1998, less plant items previously excluded by the


commission, for each of the years 1999 through 2001 are presumed


prudent.


(c)AAAll other items in invested capital shall be as approved


in the electric utility’s last rate proceeding before the


commission.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.260.AAUSE OF GENERALLY ACCEPTED ACCOUNTING


PRINCIPLES. (a) The definition and identification of invested


capital and other terms used in this subchapter and Subchapter G


that affect the net book value of generation assets and the


treatment of transactions performed under Section 35.035 and other


transactions authorized by this title or approved by the regulatory
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authority that affect the net book value of generation assets


during the freeze period shall be treated in accordance with


generally accepted accounting principles as modified by regulatory


accounting rules generally applicable to utilities.


(b)AAThe principles and criteria described by Subsection


(a), including the criteria for applicability of Statement of


Financial Accounting Standards No. 71 ("Accounting for the Effects


of Certain Types of Regulation"), shall be applied for purposes of


this subchapter as they existed on January 1, 1999.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.261.AAREVIEW OF ANNUAL REPORT. (a) The annual


report filed under this subchapter is a public document and shall be


reviewed by the staff of the commission and the office. Both staffs


may review work papers and supporting documents and engage in


discussions with the utility about the data underlying the reports.


(b)AAThe staff of the commission and the office shall


communicate in writing to an electric utility not later than the


180th day after the date the report is filed if they have any


disagreements with the data or computations.


(c)AAThe commission shall finalize and resolve any


disagreements related to the annual report, consistent with the


requirements of Section 39.258, as follows:


(1)AAfor each calendar year, the commission shall


finalize the annual report before establishing the competition


transition charge under Section 39.201; and


(2)AAfor each calendar year, the commission shall


finalize the annual report and reflect the result as part of the


true-up proceeding under Section 39.262.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.262.AATRUE-UP PROCEEDING. (a) An electric utility,


together with its affiliated retail electric provider and its


affiliated transmission and distribution utility, may not be


permitted to overrecover stranded costs through the procedures


established by this section or through the application of the


measures provided by the other sections of this chapter.
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(b)AAAfter the freeze period, an electric utility located in


a power region that is not certified under Section 39.152 shall


continue to file annual reports under Sections 39.257, 39.258, and


39.259 as if the freeze period remained in effect, until the time


the power region qualifies as certified under Section 39.152. In


addition, the commission staff and the office shall continue to


review the annual reports as provided by Section 39.261.


(c)AAAfter January 10, 2004, at a schedule and under


procedures to be determined by the commission, each transmission


and distribution utility, its affiliated retail electric provider,


and its affiliated power generation company shall jointly file to


finalize stranded costs under Subsections (h) and (i) and reconcile


those costs with the estimated stranded costs used to develop the


competition transition charge in the proceeding held under Section


39.201.AAAny resulting difference shall be applied to the


nonbypassable delivery rates of the transmission and distribution


utility, except that at the utility ’s option, any or all of the


amounts recovered under this section may be securitized under


Subchapter G.


(d)AAThe affiliated power generation company shall


reconcile, and either credit or bill to the transmission and


distribution utility, the net sum of:


(1)AAthe former electric utility’s final fuel balance


determined under Section 39.202(c); and


(2)AAany difference between the price of power obtained


through the capacity auctions under Sections 39.153 and 39.156 and


the power cost projections that were employed for the same time


period in the ECOM model to estimate stranded costs in the


proceeding under Section 39.201.


(e)AATo the extent that the price to beat exceeded the market


price of electricity, the affiliated retail electric provider shall


reconcile and credit to the affiliated transmission and


distribution utility any positive difference between the price to


beat established under Section 39.202, reduced by the nonbypassable


delivery charge established under Section 39.201, and the


prevailing market price of electricity during the same time period.


A reconciliation for the applicable customer class is not required
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under this subsection for an affiliated retail electric provider


that satisfies the requirements of Section 39.202(e)(1) or (2)


before the expiration of two years from the introduction of


customer choice. If a reconciliation is required, in no event shall


the amount credited exceed an amount equal to the number of


residential or small commercial customers served by the affiliated


transmission and distribution utility that are buying electricity


from the affiliated retail electric provider at the price to beat on


the second anniversary of the beginning of competition, minus the


number of new customers obtained outside the service area,


multiplied by $150.


(f)AATo the extent that any amount of regulatory assets


included in a transition charge or competition transition charge


exceeds the amount of regulatory assets approved in a rate order


which became effective on or before September 1, 1999, the


commission shall conduct a review during the true-up proceeding to


determine whether such amounts were appropriately calculated and


constituted reasonable and necessary costs pursuant to Subchapter


B, Chapter 36. If the commission finds that the amount of


regulatory assets specified in Section 39.302(5) is subject to


modification, a credit or other rate adjustment shall be made to the


transmission and distribution utility’s nonbypassable delivery


rates; provided, however, that no adjustment may be made to a


transition charge established under Subchapter G.


(g)AABased on the credits or bills received from its


affiliates under Subsections (d), (e), and (f), the transmission


and distribution utility shall make necessary adjustments to the


nonbypassable delivery rates it charges to retail electric


providers. If the commission determines that the nonbypassable


delivery rates are not sufficient, the commission may extend the


original collection period for the charge or, if necessary,


increase the charge. Alternatively, if the commission determines


that the nonbypassable delivery rates are larger than are needed to


recover the transmission and distribution utility’s costs, the


commission shall correspondingly reduce:


(1)AAthe competition transition charge, to the extent


it has not been securitized;


95



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.202

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=36.051

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=36

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.302





(2)AAthe depreciation expense that has been redirected


under Section 39.256;


(3)AAthe transmission and distribution utility’s rates;


or


(4)AAa combination of the elements in Subdivisions


(1)-(3).


(h)AAExcept as provided in Subsection (i), for the purpose of


finalizing the stranded cost estimate used to establish the


competition transition charge under Section 39.201, the affiliated


power generation company shall quantify its stranded costs using


one or more of the following methods:


(1)AASale of Assets. If, at any time after December 31,


1999, an electric utility or its affiliated power generation


company has sold some or all of its generation assets, which sale


shall include all generating assets associated with each generating


plant that is sold, in a bona fide third-party transaction under a


competitive offering, the total net value realized from the sale


establishes the market value of the generation assets sold. If not


all assets are sold, the market value of the remaining generation


assets shall be established by one or more of the other methods in


this section.


(2)AAStock Valuation Method. If, at any time after


December 31, 1999, an electric utility or its affiliated power


generation company has transferred some or all of its generation


assets, including, at the election of the electric utility or power


generation company, any fuel and fuel transportation contracts


related to those assets, to one or more separate affiliated or


nonaffiliated corporations, not less than 51 percent of the common


stock of each corporation is spun off and sold to public investors


through a national stock exchange, and the common stock has been


traded for not less than one year, the resulting average daily


closing price of the common stock over 30 consecutive trading days


chosen by the commission out of the last 120 consecutive trading


days before the filing required under Subsection (c) establishes


the market value of the common stock equity in each transferee


corporation. The book value of each transferee corporation’s debt


and preferred stock securities shall be added to the market value of
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its assets. The market value of each transferee corporation’s


assets shall be reduced by the corresponding net book value of the


assets acquired by each transferee corporation from any entity


other than the affiliated electric utility or power generation


company. The resulting market value of the assets establishes the


market value of the generation assets transferred by the electric


utility or power generation company to each separate corporation.


If not all assets are disposed of in this manner, the market value


of the remaining assets shall be established by one or more of the


other methods in this section.


(3)AAPartial Stock Valuation Method. If, at any time


after December 31, 1999, an electric utility or its affiliated


power generation company has transferred some or all of its


generation assets, including, at the election of the electric


utility or power generation company, any fuel and fuel


transportation contracts related to those assets, to one or more


separate affiliated or nonaffiliated corporations, at least 19


percent, but less than 51 percent, of the common stock of each


corporation is spun off and sold to public investors through a


national stock exchange, and the common stock has been traded for


not less than one year, the resulting average daily closing price of


the common stock over 30 consecutive trading days chosen by the


commission out of the last 120 consecutive trading days before the


filing required under Subsection (c) shall be presumed to establish


the market value of the common stock equity in each transferee


corporation. The commission may accept the market valuation to


conclusively establish the value of the common stock equity in each


transferee corporation or convene a valuation panel of three


independent financial experts to determine whether the percentage


of common stock sold is fairly representative of the total common


stock equity or whether a control premium exists for the retained


interest. The valuation panel must consist of financial experts,


chosen from proposals submitted in response to commission requests,


from the top 10 nationally recognized investment banks with


demonstrated experience in the United States electric industry as


indicated by the dollar amount of public offerings of long-term


debt and equity of United States investor-owned electric companies
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over the immediately preceding three years as ranked by the


publications "Securities Data" or "Institutional Investor." If the


panel determines that a control premium exists for the retained


interest, the panel shall determine the amount of the control


premium, and the commission shall adopt the determination but may


not increase the market value by a control premium greater than 10


percent. The costs and expenses of the panel, as approved by the


commission, shall be paid by each transferee corporation. The


determination of the commission based on the finding of the panel


conclusively establishes the value of the common stock of each


transferee corporation. The book value of each transferee


corporation’s debt and preferred stock securities shall be added to


the market value of its assets. The market value of each transferee


corporation’s assets shall be reduced by the corresponding net book


value of the assets acquired by each transferee corporation from


any entity other than the affiliated electric utility or power


generation company. The resulting market value of the assets


establishes the market value of the generation assets transferred


by the electric utility or power generation company to each


separate corporation.


(4)AAExchange of Assets. If, at any time after December


31, 1999, an electric utility or its affiliated power generation


company has transferred some or all of its generation assets,


including any fuel and fuel transportation contracts related to


those assets, in a bona fide third-party exchange transaction, the


stranded costs related to the transferred assets shall be the


difference between the book value and the market value of the


transferred assets at the time of the exchange, taking into account


any other consideration received or given. The market value of the


transferred assets may be determined through an appraisal by a


nationally recognized independent appraisal firm, if the market


value is subject to a market valuation by means of an offer of sale


in accordance with this subdivision. To obtain a market valuation


by means of an offer of sale, the owner of the asset shall offer it


for sale to other parties under procedures that provide broad


public notice of the offer and a reasonable opportunity for other


parties to bid on the asset. The owner of the asset may establish a
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reserve price for any offer based on the sum of the appraised value


of the asset and the tax impact of selling the asset, as determined


by the commission.


(i)AAUnless an electric utility or its affiliated power


generation company combines all of its remaining generation assets


into one or more transferee corporations as described in


Subsections (h)(2) and (3), the electric utility shall quantify its


stranded costs for nuclear assets using the ECOM method. The ECOM


method is the estimation model prepared for and described by the


commission ’s April 1998 Report to the Texas Senate Interim


Committee on Electric Restructuring entitled "Potentially


Strandable Investment (ECOM) Report: 1998 Update." The


methodology used in the model must be the same as that used in the


1998 report to determine the "base case." At the time of the


proceeding under this section, the ECOM model shall be rerun using


updated company-specific inputs required by the model, updating the


market price of electricity, and using updated natural gas price


forecasts and the capacity cost based on the long-run marginal cost


of the most economic new generation technology then available.


Natural gas price projections used in the model must be


market-based natural gas forward prices, where available. Growth


rates in generating plant operations and maintenance costs and


allocated administrative and general costs shall be benchmarked by


comparing those costs to the best available information on cost


trends for comparable generating plants. Capital additions shall


be benchmarked using the limitation in Section 39.259(b).


(j)AAThe commission shall issue a final order not later than


the 150th day after the date of the filing under this section by the


transmission and distribution utility, its affiliated retail


electric provider, and its affiliated power generation company, and


the resulting order shall be subject to judicial review under


Chapter 2001, Government Code.


(k)AANotwithstanding Section 39.252, to the extent that a


customer’s actual load has been lawfully served by a fully


operational qualifying facility before September 1, 2001, or by an


on-site power production facility with a rated capacity of 10


megawatts or less, any charge for recovery of stranded costs under
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this section or Subchapter G assessed on that customer after the


facility becomes fully operational shall be included only in those


tariffs or charges associated with the services actually provided


by the transmission and distribution utility, if any, to the


customer after the facility became fully operational and may not


include any costs associated with the service provided to the


customer by the electric utility or its affiliated transmission and


distribution utility under their tariffs before the operation of


that qualifying facility. To qualify under this subsection, a


qualifying facility must have made substantially complete filings


on or before December 31, 1999, for all necessary site-specific


environmental permits under the rules of the Texas Natural Resource


Conservation Commission in effect at the time of filing.


(l)AATo protect retail customers in this state, and ensure


the appropriateness of the nonbypassable rates of electric


utilities and transmission and distribution utilities,


notwithstanding any other provision of this title, an electric


utility or transmission and distribution utility must report to and


obtain approval of the commission before closing any transaction in


which:


(1)AAthe electric utility or transmission and


distribution utility will be merged or consolidated with another


electric utility or transmission and distribution utility;


(2)AAat least 50 percent of the stock of the electric


utility or transmission and distribution utility will be


transferred or sold; or


(3)AAa controlling interest or operational control of


the electric utility or transmission and distribution utility will


be transferred.


(m)AAThe commission shall approve a transaction under


Subsection (l) if the commission finds that the transaction is in


the public interest.AAIn making its determination, the commission


shall consider whether the transaction will adversely affect the


reliability of service, availability of service, or cost of service


of the electric utility or transmission and distribution


utility.AAThe commission shall make the determination concerning a


transaction under this subsection not later than the 180th day
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after the date the commission receives the relevant report.AAThe


commission may extend the deadline provided by this subsection for


not more than 60 days if the commission determines the extension is


needed to evaluate additional information, to consider actions


taken by other jurisdictions concerning the transaction, to provide


for administrative efficiency, or for other good cause.AAIf the


commission has not made a determination before the expiration of


the deadline provided by or extended under this subsection, the


transaction is considered approved.


(n)AASubsections (l) and (m) do not apply to a transaction


described by Subsection (l) for which a definitive agreement was


executed before April 1, 2007, if an electric utility or


transmission and distribution utility or a person seeking to


acquire or merge with an electric utility or transmission and


distribution utility made a filing for review of the transaction


under Section 14.101 before May 1, 2007, and the resulting


proceeding was not withdrawn.


(o)AAIf an electric utility or transmission and distribution


utility or a person seeking to acquire or merge with an electric


utility or transmission and distribution utility files with the


commission a stipulation, representation, or commitment in advance


of or as part of a filing under Subsection (l) or under Section


14.101, the commission may enforce the stipulation,


representation, or commitment to the extent that the stipulation,


representation, or commitment is consistent with the standards


provided by this section and Section 14.101.AAThe commission may


reasonably interpret and enforce conditions adopted under this


section.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 1186 (H.B. 624), Sec. 1, eff.


June 15, 2007.


Acts 2017, 85th Leg., R.S., Ch. 200 (S.B. 735), Sec. 3, eff.


May 27, 2017.


Sec.A39.263.AASTRANDED COST RECOVERY OF ENVIRONMENTAL


CLEANUP COSTS. (a) Subject to Subsection (c), capital costs
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incurred by an electric utility to improve air quality before


January 1, 2002, are eligible for inclusion as net invested capital


under Section 39.259, notwithstanding the limitations imposed


under Sections 39.259(b) and (c).


(b)AASubject to Subsection (c), capital costs incurred by an


electric utility or an affiliated power generation company to


improve air quality after January 1, 2002, and before May 1, 2003,


are eligible for inclusion in the determination of invested capital


in the true-up proceeding under Section 39.262.


(c)AAReasonable costs incurred under Subsections (a) and (b)


shall be included as invested capital and considered in an electric


utility’s stranded cost determination only to the extent that:


(1)AAthe cost is applied to offset or reduce the


emission of airborne contaminants from an electric generating


facility, where:


(A)AAthe reduction or offset is determined by the


Texas Natural Resource Conservation Commission to be an essential


component in achieving compliance with a national ambient air


quality standard; or


(B)AAthe reduction or offset is necessary in order


for an unpermitted electric generating facility to obtain a permit


in the manner provided by Section 39.264;


(2)AAthe retrofit decision is determined to be the most


cost-effective after consideration of alternative measures,


including the retirement of the generating facility; and


(3)AAthe amount and location of resulting emission


reductions is consistent with the air quality goals and policies of


the Texas Natural Resource Conservation Commission.


(d)AAIf the retirement of a generating facility is the most


cost-effective alternative, taking into account the cost of


replacement generating capacity, the net book value, including


retirement costs and offsetting salvage value, of the affected


facility shall be included in the electric utility’s stranded cost


determination, notwithstanding Section 39.259(c).


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.264.AAEMISSIONS REDUCTIONS OF "GRANDFATHERED
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FACILITIES". (a) In this section:


(1)AA"Conservation commission" means the Texas Natural


Resource Conservation Commission.


(2)AA"Electric generating facility" means a facility


that generates electric energy for compensation and is owned or


operated by a person in this state, including a municipal


corporation, electric cooperative, or river authority.


(b)AAThis section applies only to an electric generating


facility existing on January 1, 1999, that is not subject to the


requirement to obtain a permit under Section 382.0518(g), Health


and Safety Code.


(c)AAIt is the intent of the legislature that, for the


12-month period beginning on May 1, 2003, and for each 12-month


period after the end of that period, total annual emissions of


nitrogen oxides from facilities subject to this section may not


exceed levels equal to 50 percent of the total emissions of that


pollutant during 1997, as reported to the conservation commission,


and total annual emissions of sulphur dioxides from coal-fired


facilities subject to this section may not exceed levels equal to 75


percent of the total emissions of that pollutant during 1997, as


reported to the conservation commission. The limitations


prescribed by this subsection may be met through an emissions


allocation and allowance transfer system described by this section.


(d)AAA municipal corporation, electric cooperative, or river


authority may exclude any electric generating facilities of 25


megawatts or less from the requirements prescribed by this section.


Not later than January 1, 2000, a municipal corporation, electric


cooperative, or river authority must inform the conservation


commission of its intent to exclude those facilities.


(e)AAThe owner or operator of an electric generating facility


shall apply to the conservation commission for a permit for the


emission of air contaminants on or before September 1, 2000. A


permit issued by the conservation commission under this section


shall require the facility to achieve emissions reductions or


trading emissions allowances as provided by this section. If the


facility uses coal as a fuel, the permit must also be conditioned on


the facility’s emissions meeting opacity limitations provided by
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conservation commission rules. Notwithstanding Section


382.0518(g), Health and Safety Code, a facility that does not


obtain a permit as required by this subsection may not operate after


May 1, 2003, unless the conservation commission finds good cause


for an extension.


(f)AAThe conservation commission shall develop rules for the


permitting of electric generating facilities. The rules adopted


under this subsection shall provide, by region, for the allocation


of emissions allowances of sulphur dioxides and nitrogen oxides


among electric generating facilities and for facilities to trade


emissions allowances for those contaminants.


(g)AAThe conservation commission by rule shall establish an


East Texas Region, a West Texas Region, and an El Paso Region for


allocation of air contaminants under the permitting program under


Subsection (f). The East Texas Region must contain all counties


traversed by or east of Interstate Highway 35 or Interstate Highway


37, including Bosque, Coryell, Hood, Parker, Somervell, and Wise


counties. The West Texas Region includes all of the state not


contained in the East Texas Region or the El Paso Region. The El


Paso Region includes El Paso County.


(h)AANot later than January 1, 2000, the conservation


commission shall allocate to each electric generating facility in


each region a number of annual emissions allowances, with each


allowance equal to one ton of sulphur dioxides or of nitrogen oxides


emitted in a year, that permit emissions of the contaminants from


the facility in that year. The conservation commission must


allocate to each facility a number of emissions allowances equal to


an emissions rate measured in pounds per million British thermal


units divided by 2,000 and multiplied by the facility’s total heat


input in terms of million British thermal units during 1997. For


the East Texas Region, the emissions rate shall be 0.14 pounds per


million British thermal units for nitrogen oxides and 1.38 pounds


per million British thermal units for sulphur dioxides. For the


West Texas and El Paso regions, the emissions rate shall be 0.195


pounds per million British thermal units for nitrogen oxides.


Allowances for sulphur dioxides may only be allocated among


coal-fired facilities.
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(i)AAA person, municipal corporation, electric cooperative,


or river authority that owns and operates an electric generating


facility not covered by this section may elect to designate that


facility to become subject to the requirements of this section and


to receive emissions allowances for the purpose of complying with


the emissions limitations prescribed by Subsection (c). The


conservation commission shall adopt rules governing this election


that:


(1)AArequire an owner or operator of an electric


generating facility to designate to the conservation commission in


its permit application under Subsection (e) any facilities that


will become subject to this section;


(2)AArequire the conservation commission,


notwithstanding the allocation mechanism provided by Subsection


(h), to allocate additional allowances to facilities governed by


this subsection in an amount equal to each facility’s actual


emissions in tons in 1997;


(3)AAprovide that any unit designated under this


subsection may not transfer or bank allowances conserved as a


result of reduced utilization or shutdown, except that the


allowances may be transferred or carried forward for use in


subsequent years to the extent that the reduced utilization or


shutdown results from the replacement of thermal energy from the


unit designated under this subsection with thermal energy generated


by any other unit; and


(4)AAprovide that emissions reductions from electing


facilities designated in this subsection may only be used to


satisfy the emissions reductions for grandfathered facilities


defined in Subsection (c) to the extent that reductions used to


satisfy the limitations in Subsection (c) are beyond the


requirements of any other state or federal standard, or both.


(j)AAThe conservation commission by rule shall permit a


facility to trade emissions allocations with other electric


generating facilities only in the same region.


(k)AAThe conservation commission by rule shall provide


methods for the conservation commission to determine whether a


facility complies with the permit issued under this section. The
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rules must provide for:


(1)AAmonitoring and reporting actual emissions of


sulphur dioxides and nitrogen oxides from each facility;


(2)AAprovisions for saving unused allowances for use in


later years; and


(3)AAa system for tracking traded allowances.


(l)AAA facility may not trade an unused allowance for a


contaminant for use as a credit for another contaminant.


(m)AAA person possessing market power shall not withhold


emissions allowances from the market in a manner that is


unreasonably discriminatory or tends to unreasonably restrict,


impair, or reduce the level of competition.


(n)AAThe conservation commission shall penalize a facility


that emits an air contaminant that exceeds the facility’s


allowances for that contaminant by:


(1)AAenforcing an administrative penalty, in an amount


determined by conservation commission rules, for each ton of air


contaminant emissions by which the facility exceeds its allocated


emissions allowances; and


(2)AAreducing the facility’s emissions allowances for


the next year by an amount of emissions equal to the excessive


emissions in the year the facility emitted the excessive air


contaminants.


(o)AAThe conservation commission may penalize a facility


that emits an air contaminant that exceeds the facility’s


allowances for that contaminant by:


(1)AAordering the facility to cease operations; or


(2)AAtaking other enforcement action provided by


conservation commission rules.


(p)AAThe conservation commission by rule shall provide for a


facility in the El Paso Region to meet emissions allowances by using


credits from emissions reductions achieved in Ciudad Juarez, United


Mexican States.


(q)AAIf the conservation commission or the United States


Environmental Protection Agency determines that reductions in


nitrogen oxides emissions in the El Paso Region otherwise required


by this section would result in increased ambient ozone levels in El
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Paso County, facilities in the El Paso Region are exempt from the


nitrogen oxides reduction requirements.


(r)AAAn applicant for a permit under Subsection (e) shall


publish notice of intent to obtain the permit in accordance with


Section 382.056, Health and Safety Code. The conservation


commission shall provide an opportunity for a public hearing and


the submission of public comment and send notice of a decision on an


application for a permit under Subsection (e) in the same manner as


provided by Sections 382.0561 and 382.0562, Health and Safety Code.


The conservation commission shall review and renew a permit issued


under this section in accordance with Section 382.055, Health and


Safety Code.


(s)AAThis section does not limit the authority of the


conservation commission to require further reductions of nitrogen


oxides, sulphur dioxides, or any other pollutant from generating


facilities subject to this section or Section 39.263.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.265.AARIGHTS NOT AFFECTED. This chapter is not


intended to alter any rights of utilities to recover stranded costs


from wholesale customers.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


SUBCHAPTER G. SECURITIZATION


Sec. 39.301.AAPURPOSE. The purpose of this subchapter is to


enable utilities to use securitization financing to recover


regulatory assets, all other amounts determined under Section


39.262, and any amounts being recovered under a competition


transition charge determined as a result of the proceedings under


Sections 39.201 and 39.262. This type of debt will lower the


carrying costs of the assets relative to the costs that would be


incurred using conventional utility financing methods.AAThe


proceeds of the transition bonds shall be used solely for the


purposes of reducing the amount of recoverable regulatory assets


and other amounts, as determined by the commission in accordance


with this chapter, through the refinancing or retirement of utility
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debt or equity.AAThe commission shall ensure that securitization


provides tangible and quantifiable benefits to ratepayers, greater


than would have been achieved absent the issuance of transition


bonds.AAThe commission shall ensure that the structuring and


pricing of the transition bonds result in the lowest transition


bond charges consistent with market conditions and the terms of the


financing order.AAThe amount securitized may not exceed the present


value of the revenue requirement over the life of the proposed


transition bond associated with the regulatory assets or other


amounts sought to be securitized.AAThe present value calculation


shall use a discount rate equal to the proposed interest rate on the


transition bonds.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 1186 (H.B. 624), Sec. 2, eff.


June 15, 2007.


Sec.A39.302.AADEFINITIONS. In this subchapter:


(1)AA"Assignee" means any individual, corporation, or


other legally recognized entity to which an interest in transition


property is transferred, other than as security, including any


assignee of that party.


(2)AA"Financing order" means an order of the commission


adopted under Section 39.201 or 39.262 approving the issuance of


transition bonds and the creation of transition charges for the


recovery of qualified costs.


(3)AA"Financing party" means a holder of transition


bonds, including trustees, collateral agents, and other persons


acting for the benefit of the holder.


(4)AA"Qualified costs" means 100 percent of an electric


utility’s regulatory assets and 75 percent of its recoverable costs


determined by the commission under Section 39.201 and any remaining


amounts determined under Section 39.262 together with the costs of


issuing, supporting, and servicing transition bonds and any costs


of retiring and refunding the electric utility’s existing debt and


equity securities in connection with the issuance of transition


bonds.AAThe term includes the costs to the commission of acquiring
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professional services for the purpose of evaluating proposed


transactions under Section 39.201 and this subchapter.


(5)AA"Regulatory assets" means the generation-related


portion of the Texas jurisdictional portion of the amount reported


by the electric utility in its 1998 annual report on Securities and


Exchange Commission Form 10-K as regulatory assets and liabilities,


offset by the applicable portion of generation-related investment


tax credits permitted under the Internal Revenue Code of 1986.


(6)AA"Transition bonds" means bonds, debentures,


notes, certificates of participation or of beneficial interest, or


other evidences of indebtedness or ownership that are issued by an


electric utility, its successors, or an assignee under a financing


order, that have a term not longer than 15 years, and that are


secured by or payable from transition property. If certificates of


participation, beneficial interest, or ownership are issued,


references in this subchapter to principal, interest, or premium


shall refer to comparable amounts under those certificates.


(7)AA"Transition charges" means nonbypassable amounts


to be charged for the use or availability of electric services,


approved by the commission under a financing order to recover


qualified costs, that shall be collected by an electric utility,


its successors, an assignee, or other collection agents as provided


for in the financing order.


(8)AA"Transition property" means the property


described in Section 39.304.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 1186 (H.B. 624), Sec. 3, eff.


June 15, 2007.


Sec.A39.303.AAFINANCING ORDERS; TERMS. (a) The commission


shall adopt a financing order, on application of a utility to


recover the utility’s regulatory assets and other amounts


determined under Section 39.201 or 39.262, on making a finding that


the total amount of revenues to be collected under the financing


order is less than the revenue requirement that would be recovered


over the remaining life of the regulatory assets or other amounts
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using conventional financing methods and that the financing order


is consistent with the standards in Section 39.301.


(b)AAThe financing order shall detail the amount of


regulatory assets and other amounts to be recovered and the period


over which the nonbypassable transition charges shall be recovered,


which period may not exceed 15 years. If an amount determined under


Section 39.262 is subject to judicial review at the time of the


securitization proceeding, the financing order shall include an


adjustment mechanism requiring the utility to adjust its rates,


other than transition charges, or provide credits, other than


credits to transition charges, in a manner that would refund over


the remaining life of the transition bonds any overpayments


resulting from securitization of amounts in excess of the amount


resulting from a final determination after completion of all


appellate reviews.AAThe adjustment mechanism may not affect the


stream of revenue available to service the transition bonds.AAAn


adjustment may not be made under this subsection until all


appellate reviews, including, if applicable, appellate reviews


following a commission decision on remand of its original orders,


have been completed.


(c)AATransition charges shall be collected and allocated


among customers in the same manner as competition transition


charges under Section 39.201.


(d)AAA financing order shall become effective in accordance


with its terms, and the financing order, together with the


transition charges authorized in the order, shall thereafter be


irrevocable and not subject to reduction, impairment, or adjustment


by further action of the commission, except as permitted by Section


39.307.


(e)AAThe commission shall issue a financing order under


Subsections (a) and (g) not later than 90 days after the utility


files its request for the financing order.


(f)AAA financing order is not subject to rehearing by the


commission. A financing order may be reviewed by appeal only to a


Travis County district court by a party to the proceeding filed


within 15 days after the financing order is signed by the


commission. The judgment of the district court may be reviewed only
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by direct appeal to the Supreme Court of Texas filed within 15 days


after entry of judgment. All appeals shall be heard and determined


by the district court and the Supreme Court of Texas as


expeditiously as possible with lawful precedence over other


matters. Review on appeal shall be based solely on the record


before the commission and briefs to the court and shall be limited


to whether the financing order conforms to the constitution and


laws of this state and the United States and is within the authority


of the commission under this chapter.


(g)AAAt the request of an electric utility, the commission


may adopt a financing order providing for retiring and refunding


transition bonds on making a finding that the future transition


charges required to service the new transition bonds, including


transaction costs, will be less than the future transition charges


required to service the transition bonds being refunded. On the


retirement of the refunded transition bonds, the commission shall


adjust the related transition charges accordingly.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 1186 (H.B. 624), Sec. 4, eff.


June 15, 2007.


Sec.A39.304.AAPROPERTY RIGHTS. (a) The rights and interests


of an electric utility or successor under a financing order,


including the right to impose, collect, and receive transition


charges authorized in the order, shall be only contract rights


until they are first transferred to an assignee or pledged in


connection with the issuance of transition bonds, at which time


they will become "transition property."


(b)AATransition property shall constitute a present property


right for purposes of contracts concerning the sale or pledge of


property, even though the imposition and collection of transition


charges depends on further acts of the utility or others that have


not yet occurred. The financing order shall remain in effect and


the property shall continue to exist for the same period as the


pledge of the state described in Section 39.310.


(c)AAAll revenues and collections resulting from transition
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charges shall constitute proceeds only of the transition property


arising from the financing order.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.305.AANO SETOFF. The interest of an assignee or


pledgee in transition property and in the revenues and collections


arising from that property are not subject to setoff, counterclaim,


surcharge, or defense by the electric utility or any other person or


in connection with the bankruptcy of the electric utility or any


other entity. A financing order shall remain in effect and unabated


notwithstanding the bankruptcy of the electric utility, its


successors, or assignees.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.306.AANO BYPASS. A financing order shall include


terms ensuring that the imposition and collection of transition


charges authorized in the order shall be nonbypassable.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.307.AATRUE-UP. A financing order shall include a


mechanism requiring that transition charges be reviewed and


adjusted at least annually, within 45 days of the anniversary date


of the issuance of the transition bonds, to correct any


overcollections or undercollections of the preceding 12 months and


to ensure the expected recovery of amounts sufficient to timely


provide all payments of debt service and other required amounts and


charges in connection with the transition bonds.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.308.AATRUE SALE. An agreement by an electric utility


or assignee to transfer transition property that expressly states


that the transfer is a sale or other absolute transfer signifies


that the transaction is a true sale and is not a secured transaction


and that title, legal and equitable, has passed to the entity to


which the transition property is transferred. This true sale shall


apply regardless of whether the purchaser has any recourse against


the seller, or any other term of the parties’ agreement, including
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the seller’s retention of an equity interest in the transition


property, the fact that the electric utility acts as the collector


of transition charges relating to the transition property, or the


treatment of the transfer as a financing for tax, financial


reporting, or other purposes.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.309.AASECURITY INTERESTS; ASSIGNMENT; COMMINGLING;


DEFAULT. (a) Transition property does not constitute an account or


general intangible under Section 9.106, Business & Commerce Code.


The creation, granting, perfection, and enforcement of liens and


security interests in transition property are governed by this


section and not by the Business & Commerce Code.


(b)AAA valid and enforceable lien and security interest in


transition property may be created only by a financing order and the


execution and delivery of a security agreement with a financing


party in connection with the issuance of transition bonds. The lien


and security interest shall attach automatically from the time that


value is received for the bonds and, on perfection through the


filing of notice with the secretary of state in accordance with the


rules prescribed under Subsection (d), shall be a continuously


perfected lien and security interest in the transition property and


all proceeds of the property, whether accrued or not, shall have


priority in the order of filing and take precedence over any


subsequent judicial or other lien creditor. If notice is filed


within 10 days after value is received for the transition bonds, the


security interest shall be perfected retroactive to the date value


was received, otherwise, the security interest shall be perfected


as of the date of filing.


(c)AATransfer of an interest in transition property to an


assignee shall be perfected against all third parties, including


subsequent judicial or other lien creditors, when the financing


order becomes effective, transfer documents have been delivered to


the assignee, and a notice of that transfer has been filed in


accordance with the rules prescribed under Subsection (d);


provided, however, that if notice of the transfer has not been filed


in accordance with this subsection within 10 days after the
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delivery of transfer documentation, the transfer of the interest is


not perfected against third parties until the notice is filed.


(d)AAThe secretary of state shall implement this section by


establishing and maintaining a separate system of records for the


filing of notices under this section and prescribing the rules for


those filings based on Chapter 9, Business & Commerce Code, adapted


to this subchapter and using the terms defined in this subchapter.


(e)AAThe priority of a lien and security interest perfected


under this section is not impaired by any later modification of the


financing order under Section 39.307 or by the commingling of funds


arising from transition charges with other funds, and any other


security interest that may apply to those funds shall be terminated


when they are transferred to a segregated account for the assignee


or a financing party. If transition property has been transferred


to an assignee, any proceeds of that property shall be held in trust


for the assignee.


(f)AAIf a default or termination occurs under the transition


bonds, the financing parties or their representatives may foreclose


on or otherwise enforce their lien and security interest in any


transition property as if they were secured parties under Chapter


9, Business & Commerce Code, and the commission may order that


amounts arising from transition charges be transferred to a


separate account for the financing parties’ benefit, to which their


lien and security interest shall apply. On application by or on


behalf of the financing parties, a district court of Travis County


shall order the sequestration and payment to them of revenues


arising from the transition charges.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.310.AAPLEDGE OF STATE. Transition bonds are not a


debt or obligation of the state and are not a charge on its full


faith and credit or taxing power. The state pledges, however, for


the benefit and protection of financing parties and the electric


utility, that it will not take or permit any action that would


impair the value of transition property, or, except as permitted by


Section 39.307, reduce, alter, or impair the transition charges to


be imposed, collected, and remitted to financing parties, until the


114



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=BC&Value=9

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.307

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=BC&Value=9

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.307





principal, interest and premium, and any other charges incurred and


contracts to be performed in connection with the related transition


bonds have been paid and performed in full. Any party issuing


transition bonds is authorized to include this pledge in any


documentation relating to those bonds.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.311.AATAX EXEMPTION. Transactions involving the


transfer and ownership of transition property and the receipt of


transition charges are exempt from state and local income, sales,


franchise, gross receipts, and other taxes or similar charges.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.312.AANOT PUBLIC UTILITY. An assignee or financing


party may not be considered to be a public utility or person


providing electric service solely by virtue of the transactions


described in this subchapter.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.313.AASEVERABILITY. Effective on the date the first


utility transition bonds are issued under this subchapter, if any


provision in this title or portion of this title is held to be


invalid or is invalidated, superseded, replaced, repealed, or


expires for any reason, that occurrence does not affect the


validity or continuation of this subchapter, Section 39.201,


39.251, 39.252, or 39.262, or any part of those provisions, or any


other provision of this title that is relevant to the issuance,


administration, payment, retirement, or refunding of transition


bonds or to any actions of the electric utility, its successors, an


assignee, a collection agent, or a financing party, which shall


remain in full force and effect.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


SUBCHAPTER H. CERTIFICATION AND REGISTRATION; PENALTIES


Sec.A39.351.AAREGISTRATION OF POWER GENERATION COMPANIES.


(a)AAA person may not generate electricity unless:
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(1)AAthe person is registered with the commission as a


power generation company in accordance with this section; or


(2)AAthe electricity is generated as part of a


registered aggregate distributed energy resource under Section


39.3515.


(a-1)AAA person may register as a power generation company by


filing the following information with the commission:


(1)AAa description of the location of any facility used


to generate electricity;


(2)AAa description of the type of services provided;


(3)AAa copy of any information filed with the Federal


Energy Regulatory Commission in connection with registration with


that commission; and


(4)AAany other information required by commission rule,


provided that in requiring that information the commission shall


protect the competitive process in a manner that ensures the


confidentiality of competitively sensitive information.


(b)AAA power generation company shall comply with the


reliability standards adopted by an independent organization


certified by the commission to ensure the reliability of the


regional electrical network for a power region in which the power


generation company is generating or selling electricity.


(c)AAThe commission may establish simplified filing


requirements for distributed natural gas generation facilities.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 890 (S.B. 365), Sec. 4, eff.


September 1, 2011.


Acts 2023, 88th Leg., R.S., Ch. 945 (S.B. 1699), Sec. 3, eff.


September 1, 2023.


Sec. 39.3515.AAAGGREGATE DISTRIBUTED ENERGY RESOURCES.


(a)AAA person who aggregates distributed energy resources:


(1)AAis not required to register as a power generation


company to aggregate the resources;


(2)AAshall comply with rules, guidelines, and


registration requirements established by the commission and by
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Chapter 17 and this chapter; and


(3)AAremains accountable for compliance with the


applicable statutes and rules by a subcontractor, an agent, or any


other entity compensated by the person for activities conducted on


the person’s behalf.


(b)AAThe commission may establish rules and registration


requirements for the aggregation of distributed energy resources.


Added by Acts 2023, 88th Leg., R.S., Ch. 945 (S.B. 1699), Sec. 4,


eff. September 1, 2023.


Sec.A39.352.AACERTIFICATION OF RETAIL ELECTRIC PROVIDERS.


(a) After the date of customer choice, a person, including an


affiliate of an electric utility, may not provide retail electric


service in this state unless the person is certified by the


commission as a retail electric provider, in accordance with this


section.


(b)AAThe commission shall issue a certificate to provide


retail electric service to a person applying for certification who


demonstrates:


(1)AAthe financial and technical resources to provide


continuous and reliable electric service to customers in the area


for which the certification is sought;


(2)AAthe managerial and technical ability to supply


electricity at retail in accordance with customer contracts;


(3)AAthe resources needed to meet the customer


protection requirements of this title; and


(4)AAownership or lease of an office located within


this state for the purpose of providing customer service, accepting


service of process, and making available in that office books and


records sufficient to establish the retail electric provider’s


compliance with the requirements of this subchapter.


(c)AAA person applying for certification under this section


shall comply with all applicable customer protection provisions,


disclosure requirements, and marketing guidelines established by


the commission and by this title.


(d)AANotwithstanding Subsections (b)(1)-(3), if a retail


electric provider files with the commission a signed, notarized
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affidavit from each retail customer with which it has contracted to


provide one megawatt or more of capacity stating that the customer


is satisfied that the retail electric provider meets the standards


prescribed by Subsections (b)(1)-(3) and Subsection (c), the retail


electric provider shall be certified for purposes of serving those


customers only, so long as it demonstrates that it meets the


requirements of Subsection (b)(4).


(e)AAA retail electric provider may apply for certification


any time after September 1, 2000.


(f)AAThe commission shall use any information required in


this section in a manner that ensures the confidentiality of


competitively sensitive information.


(g)AAIf a retail electric provider serves an aggregate load


in excess of 300 megawatts within this state, not less than five


percent of the load in megawatt hours must consist of residential


customers.AAThis requirement applies to an affiliated retail


electric provider only with respect to load served outside of the


electric utility’s service area, and, in relation to that load, the


affiliated retail electric provider shall meet the requirements of


this subsection by serving residential customers outside of the


electric utility’s service area.AAFor the purpose of this


subsection, the load served by retail electric providers that are


under common ownership shall be combined.AAA retail electric


provider may meet the requirements of this subsection by


demonstrating on an annual basis that it serves residential load


amounting to five percent of its total load or by demonstrating that


another retail electric provider serves sufficient qualifying


residential load on its behalf.AAQualifying residential load may


not include customers served by an affiliated retail electric


provider in its own service area.AAEach retail electric provider


shall file reports with the commission that are necessary to


implement this subsection.AAThis subsection applies for 36 months


after retail competition begins.AAThe commission shall adopt rules


to implement this subsection.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 467 (H.B. 4170), Sec. 16.002,
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eff. September 1, 2019.


Sec.A39.353.AAREGISTRATION OF AGGREGATORS. (a) A person may


not provide aggregation services in the state unless the person is


registered with the commission as an aggregator.


(b)AAIn this subchapter, "aggregator" means a person joining


two or more customers, other than municipalities and political


subdivision corporations, into a single purchasing unit to


negotiate the purchase of electricity from retail electric


providers. Aggregators may not sell or take title to electricity.


Retail electric providers are not aggregators.


(c)AAA person registering under this section shall comply


with all customer protection provisions, all disclosure


requirements, and all marketing guidelines established by the


commission and by this title.


(d)AAThe commission shall establish terms and conditions it


determines necessary to regulate the reliability and integrity of


aggregators in the state by June 1, 2000.


(e)AAAn aggregator may register any time after September 1,


2000.


(f)AAThe commission shall have up to 60 days to process


applications for registration filed by aggregators.


(g)AARegistration is not required of a customer that is


aggregating loads from its own location or facilities.


(h)AAThe commission shall work with the Texas Department of


Economic Development to communicate information about


opportunities for operation as aggregators to potential new


aggregators, including small and historically underutilized


businesses.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.3535.AAMILITARY BASES AGGREGATORS. (a) In this


section, "military bases aggregator" means a person joining two or


more military bases that are located in areas of the state offering


customer choice under this chapter into a single purchasing unit to


negotiate electricity purchases from retail electric providers.


(b)AAIt is the policy of this state to encourage military
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bases located in areas of the state offering customer choice under


this chapter to aggregate their facilities into a single purchasing


unit as a method to reduce costs of electricity consumed by those


bases. The commission shall provide assistance to a military bases


aggregator regarding the evaluation of offers from retail electric


providers on the request of the military bases aggregator.


(c)AAAn aggregator registered under another section of this


subchapter may provide aggregation services to military bases.


(d)AAA person, including a state agency, may register as a


military bases aggregator to provide aggregation services


exclusively to military bases located in areas of the state


offering customer choice under this chapter.


(e)AAA person registered as a military bases aggregator under


Subsection (d) is not required to comply with customer protection


provisions, disclosure requirements, or marketing guidelines


prescribed by this title or established by the commission while


providing aggregation services exclusively to military bases.


(f)AAThe commission shall expedite consideration of an


application submitted by an applicant for registration under


Subsection (d).


Added by Acts 2003, 78th Leg., ch. 149, Sec. 22, eff. May 27, 2003.


Sec.A39.354.AAREGISTRATION OF MUNICIPAL AGGREGATORS. (a) A


municipal aggregator may not provide aggregation services in the


state unless the municipal aggregator registers with the


commission.


(b)AAIn this section, "municipal aggregator" means a person


authorized by two or more municipal governing bodies to join the


bodies into a single purchasing unit to negotiate the purchase of


electricity from retail electric providers or aggregation by a


municipality under Chapter 304, Local Government Code.


(c)AAA municipal aggregator may register any time after


September 1, 2000.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999;


Acts 2001, 77th Leg., ch. 1420, Sec. 21.002(22), eff. Sept. 1, 2001.


Sec.A39.3545.AAREGISTRATION OF POLITICAL SUBDIVISION
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AGGREGATORS. (a) A political subdivision aggregator may not


provide aggregation services in the state unless the political


subdivision aggregator registers with the commission.


(b)AAIn this section, "political subdivision aggregator"


means a person or political subdivision corporation authorized by


two or more political subdivision governing bodies to join the


bodies into a single purchasing unit or multiple purchasing units


to negotiate the purchase of electricity from retail electric


providers for the facilities of the aggregated political


subdivisions or aggregation by a person or political subdivision


under Chapter 304, Local Government Code.


(c)AAA political subdivision aggregator may register any


time after September 1, 2000.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999;


Acts 2001, 77th Leg., ch. 1420, Sec. 21.002(23), eff. Sept. 1, 2001.


Sec.A39.355.AAREGISTRATION OF POWER MARKETERS. A person may


not sell electric energy at wholesale as a power marketer unless the


person registers with the commission pursuant to Section 35.032.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec. 39.3555.AAREGISTRATION OF BROKERS. (a)AAIn this


section, "brokerage services" means providing advice or


procurement services to, or acting on behalf of, a retail electric


customer regarding the selection of a retail electric provider, or


a product or service offered by a retail electric provider.


(b)AAA person may not provide brokerage services, including


brokerage services offered online, in this state for compensation


or other consideration unless the person is registered with the


commission as a broker.


(c)AAA retail electric provider may not register as a broker.


A broker may not sell or take title to electric energy.


(d)AAA retail electric provider may not knowingly provide


bids or offers to a person who:


(1)AAprovides brokerage services in this state for


compensation or other consideration; and


(2)AAhas not registered as a broker with the
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commission.


(e)AAA person who registers under this section shall comply


with customer protection provisions, disclosure requirements, and


marketing guidelines established by the commission and by this


chapter and Chapter 17.


(f)AAThe commission shall adopt rules as necessary to


implement this section.


(g)AAThe commission shall process a person’s application for


registration as a broker not later than the 60th day after the date


the person files the application.


Added by Acts 2019, 86th Leg., R.S., Ch. 1373 (S.B. 1497), Sec. 1,


eff. September 1, 2019.


Sec.A39.356.AAREVOCATION OF CERTIFICATION. (a) The


commission may suspend, revoke, or amend a retail electric


provider’s certificate for significant violations of this title or


the rules adopted under this title or of any reliability standard


adopted by an independent organization certified by the commission


to ensure the reliability of a power region’s electrical network,


including the failure to observe any scheduling, operating,


planning, reliability, or settlement protocols established by the


independent organization. The commission may also suspend or


revoke a retail electric provider ’s certificate if the provider no


longer has the financial or technical capability to provide


continuous and reliable electric service.


(b)AAThe commission may suspend or revoke a power generation


company’s registration for significant violations of this title or


the rules adopted under this title or of the reliability standards


adopted by an independent organization certified by the commission


to ensure the reliability of a power region’s electrical network,


including the failure to observe any scheduling, operating,


planning, reliability, or settlement protocols established by the


independent organization.


(c)AAThe commission may suspend or revoke an aggregator’s


registration for significant violations of this title or of the


rules adopted under this title.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.
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Sec.A39.357.AAADMINISTRATIVE PENALTY. In addition to the


suspension, revocation, or amendment of a certification, the


commission may impose an administrative penalty, as provided by


Section 15.023, for violations described by Section 39.356.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.358.AALOCAL REGISTRATION OF RETAIL ELECTRIC


PROVIDER. (a) A municipality may require a retail electric


provider to register with the municipality as a condition of


serving residents of the municipality. The municipality may assess


a reasonable administrative fee for this purpose.


(b)AAThe municipality may suspend or revoke a retail electric


provider’s registration and operation in that municipality for


significant violations of this chapter or the rules adopted under


this chapter.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec. 39.359.AABILL PAYMENT ASSISTANCE FOR BURNED VETERANS.


(a)AAA retail electric provider may establish a bill payment


assistance program for a customer who is a military veteran who a


medical doctor certifies has a significantly decreased ability to


regulate the individual ’s body temperature because of severe burns


received in combat.


(b)AAThe commission shall compile a list of programs


described by Subsection (a) that are available from retail electric


providers.AAThe commission shall publish the list on the


commission ’s Internet website and the office shall provide on the


office’s Internet website a link to the list.


(c)AAA retail electric provider shall provide to the


commission information necessary to compile the list in the form,


manner, and frequency the commission by rule requires.


Added by Acts 2013, 83rd Leg., R.S., Ch. 597 (S.B. 981), Sec. 2,


eff. June 14, 2013.


Text of section as added by Acts 2023, 88th Leg., R.S., Ch. 464


(S.B. 2013), Sec. 5
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For text of section as added by Acts 2023, 88th Leg., R.S., Ch. 463


(S.B. 1929), Sec. 1, see other Sec. 39.360.


Sec. 39.360.AATRANSACTIONS WITH CERTAIN FOREIGN-OWNED


COMPANIES IN CONNECTION WITH CRITICAL INFRASTRUCTURE. (a)AAIn this


section, "company" and "critical infrastructure" have the meanings


assigned by Section 113.001, Business & Commerce Code, as added by


Chapter 975 (S.B. 2116), Acts of the 87th Legislature, Regular


Session, 2021.


(b)AAAn independent organization certified under Section


39.151 may not register a business entity or maintain the


registration of a business entity to operate in the power region for


which the independent organization is certified unless the business


entity attests that the entity complies with Chapter 113, Business


& Commerce Code, as added by Chapter 975 (S.B. 2116), Acts of the


87th Legislature, Regular Session, 2021.


(c)AAAn independent organization certified under Section


39.151 shall require as a condition of operating in the power region


for which the independent organization is certified that a business


entity report to the independent organization the purchase of any


critical electric grid equipment or service from a company


described by Section 113.002(a)(2), Business & Commerce Code, as


added by Chapter 975 (S.B. 2116), Acts of the 87th Legislature,


Regular Session, 2021.


(d)AAFor each purchase reported by a business entity under


Subsection (c), the business entity shall submit an attestation to


the independent organization that the purchase will not result in


access to or control of its critical electric grid equipment by a


company described by Section 113.002(a)(2), Business & Commerce


Code, as added by Chapter 975 (S.B. 2116), Acts of the 87th


Legislature, Regular Session, 2021, excluding access specifically


allowed by the business entity for product warranty and support


purposes.


(e)AANotwithstanding any other law, an independent


organization certified under Section 39.151 may immediately


suspend or terminate a company’s registration or access to any of


the independent organization’s systems if the independent


organization has a reasonable suspicion that the company meets any
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of the criteria described by Section 2274.0102(a)(2), Government


Code, as added by Chapter 975 (S.B. 2116), Acts of the 87th


Legislature, Regular Session, 2021.


(f)AAA contractual provision that limits or contradicts


Subsection (e) is contrary to public policy and is unenforceable


and void.


(g)AAAn independent organization certified under Section


39.151 may adopt guidelines or procedures relating to the


requirements in this section, including the qualification of


electric grid equipment or services as critical.


(h)AAThe commission shall adopt any rules necessary to


administer this section or authorize an independent organization to


carry out a duty imposed by this section.


(i)AAThe attorney general may conduct periodic audits of the


attestations required by Subsection (d) and may prioritize the


audits as necessary to protect critical infrastructure.


Added by Acts 2023, 88th Leg., R.S., Ch. 464 (S.B. 2013), Sec. 5,


eff. June 9, 2023.


Text of section as added by Acts 2023, 88th Leg., R.S., Ch. 463


(S.B. 1929), Sec. 1


For text of section as added by Acts 2023, 88th Leg., R.S., Ch. 464


(S.B. 2013), Sec. 5, see other Sec. 39.360.


Sec. 39.360.AALARGE FLEXIBLE LOAD REGISTRATION. (a)AAIn


this section:


(1)AA"Virtual currency" has the meaning assigned by


Section 12.001, Business & Commerce Code.


(2)AA"Virtual currency mining facility" means a


facility that uses electronic equipment to add virtual currency


transactions to a distributed ledger.


(b)AAThe commission by rule shall require a person operating


a virtual currency mining facility who enters into an agreement for


retail electric service in the ERCOT power region to register the


facility receiving service as a large flexible load under this


section if:


(1)AAthe facility requires a total load of more than 75


megawatts; and
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(2)AAthe facility load is interruptible.


(c)AAThe rules must require a person described by Subsection


(b) to:


(1)AAregister the large flexible load with the


commission not later than one business day after the date the


agreement begins; and


(2)AAprovide the commission with:


(A)AAthe location of the facility; and


(B)AAthe anticipated demand from the facility for


the five-year period beginning on the date of the registration.


(d)AAThe commission by rule shall:


(1)AAadopt criteria for determining whether a load is


interruptible for the purposes of this section based on whether it


is possible for the facility operator to choose to interrupt the


load; and


(2)AAestablish a method to ensure compliance with this


section.


(e)AAThe commission may share with an independent


organization certified under Section 39.151 registration


information received under this section.


Added by Acts 2023, 88th Leg., R.S., Ch. 463 (S.B. 1929), Sec. 1,


eff. September 1, 2023.


SUBCHAPTER I. PROVISIONS FOR CERTAIN NON-ERCOT UTILITIES


Sec.A39.401.AAAPPLICABILITY. This subchapter shall apply to


investor-owned electric utilities operating solely outside of


ERCOT having fewer than six synchronous interconnections with


voltage levels above 69 kilovolts systemwide on the effective date


of this subchapter. The legislature finds that circumstances exist


that require that areas served by such utilities be treated as


competitive development areas in which it is not in the public


interest to transition to full retail customer choice at this time.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by Acts 2001, 77th Leg., ch. 1041, Sec. 1, eff. June 15,


2001.
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Sec.A39.402.AAREGULATION OF UTILITY AND TRANSITION TO


COMPETITION. (a)AAUntil the date on which an electric utility


subject to this subchapter is authorized by the commission to


implement customer choice, the rates of the utility shall be


regulated under traditional cost of service regulation and the


utility is subject to all applicable regulatory authority


prescribed by this subtitle and Subtitle A, including Chapters 14,


32, 33, 36, and 37. Until the date on which an electric utility


subject to this subchapter implements customer choice, the


provisions of this chapter, other than this subchapter, Sections


39.1516 and 39.905, and the provisions relating to the duty to


obtain a permit from the Texas Commission on Environmental Quality


for an electric generating facility and to reduce emissions from an


electric generating facility, shall not apply to that utility. That


portion of any commission order entered before September 1, 2001,


to comply with this subchapter shall be null and void.


(b)AAUntil the date on which an electric utility subject to


this subchapter implements customer choice, Section 33.008 does not


apply and the utility shall pay franchise fees to a municipality as


required by the utility’s franchise agreement with the


municipality. After the date on which an electric utility subject


to this subchapter implements customer choice, Section 33.008


applies. However, for purposes of computing the franchise fees as


provided by Section 33.008(b), the calendar year immediately


preceding the implementation of customer choice shall be


substituted for the year 1998.


(c)AAOn or after January 1, 2007, an electric utility subject


to this subchapter may choose to participate in customer choice. An


electric utility that chooses to participate in customer choice


shall file a transition to competition plan with the commission.


This transition to competition plan shall identify how utilities


subject to this subchapter intend to mitigate market power and


achieve full customer choice, including specific alternatives for


constructing additional transmission facilities, auctioning rights


to generation capacity, divesting generation capacity, or any other


measure that is consistent with the public interest. The utility


shall also include in the transition to competition plan a
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provision to establish a price to beat for residential customers


and commercial customers having a peak load of 1,000 kilowatts or


less. The commission may prescribe additional information or


provisions that must be included in the plan. The commission shall


approve, modify, or reject a plan within 180 days after the date of


a filing under this section; provided, however, that if a hearing


is requested by any party to the proceeding, the 180-day deadline


will be extended one day for each day of hearings. The transition


to competition plan may be updated or amended annually, subject to


commission approval until the applicable power region is certified


as a qualifying power region under Section 39.152.


(d)AAOn implementation of customer choice, an electric


utility subject to this subchapter is subject to the provisions of


this subtitle and Subtitle A to the same extent as other electric


utilities, including the provisions of Chapter 37 concerning


certificates of convenience and necessity.


(e)AANotwithstanding Subsection (a), an electric utility


subject to this subchapter that elects to deploy advanced metering


and meter information networks may recover reasonable and necessary


costs incurred in deploying advanced metering and meter information


networks. An electric utility that elects to deploy advanced


metering or meter information networks is subject to commission


rules adopted under Sections 39.107(h) and (k).AAThe commission


shall ensure that any deployment plan approved under this section


and any related customer surcharge:


(1)AAare not applicable to customer accounts that


receive service at transmission voltage; and


(2)AAare consistent with commission rules related to


advanced metering systems regarding:


(A)AAcustomer protections;


(B)AAdata security, privacy, andAAownership; and


(C)AAoptions given consumers to continue to


receive service through a non-advanced meter.


(f)AAAn electric utility subject to this subchapter that


elects to deploy an advanced meter information network shall deploy


the network as rapidly as practicable to allow customers to better


manage energy use and control costs.
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Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by Acts 2001, 77th Leg., ch. 1041, Sec. 1, eff. June 15,


2001.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 182 (S.B. 1150), Sec. 1, eff.


May 28, 2011.


Acts 2019, 86th Leg., R.S., Ch. 170 (H.B. 986), Sec. 1, eff.


May 24, 2019.


Acts 2019, 86th Leg., R.S., Ch. 610 (S.B. 936), Sec. 4, eff.


September 1, 2019.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 28, eff.


September 1, 2023.


Sec.A39.407.AACUSTOMER CHOICE AND RELEVANT MARKET AND


RELATED MATTERS. (a) If an electric utility chooses on or after


January 1, 2007, to participate in customer choice, the commission


may not authorize customer choice until the applicable power region


has been certified as a qualifying power region under Section


39.152(a). Except as otherwise provided by this subsection, the


commission shall certify that the requirements of Section


39.152(a)(3) are met for electric utilities subject to this


subchapter only upon a finding that the total capacity owned and


controlled by each such electric utility and its affiliates does


not exceed 20 percent of the total installed generation capacity


within the constrained geographic region served by each such


electric utility plus the total available transmission capacity


capable of delivering firm power and energy to that constrained


geographic region. Not later than May 1, 2002, each electric


utility subject to this subchapter shall submit to the electric


utility restructuring legislative oversight committee an analysis


of the needed transmission facilities necessary to make the


electric utility’s service area transmission capability comparable


to areas within the ERCOT power region. On or after September 1,


2003, each electric utility subject to this subchapter shall file


the utility’s plans to develop the utility’s transmission


interconnections with the utility’s power region or other adjacent


power regions. The commission shall review the plan and not later
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than the 180th day after the date the plan is filed, determine the


additional transmission facilities necessary to provide access to


power and energy that is comparable to the access provided in areas


within the ERCOT power region; provided, however, that if a hearing


is requested by any party to the proceeding, the 180-day deadline


will be extended one day for each day of hearings. The commission


shall, as a part of the commission’s approval of the plan, approve a


rate rider mechanism for the recovery of the incremental costs of


those facilities after the facilities are completed and in-service.


A finding of need under this subsection shall meet the requirements


of Sections 37.056(c)(1), (2), and (4)(E). The commission may


certify that the requirements of Section 39.152(a)(3) are met for


electric utilities subject to this subchapter if the commission


finds that:


(1)AAeach such utility has sufficient transmission


facilities to provide customers access to power and energy from


capacity controlled by suppliers not affiliated with the incumbent


utility that is comparable to the access to power and energy from


capacity controlled by suppliers not affiliated with the incumbent


utilities in areas of the ERCOT power region; and


(2)AAthe total capacity owned and controlled by each


such electric utility and its affiliates does not exceed 20 percent


of the total installed generation capacity within the power region.


(b)AAIn the area of a power region served by an electric


utility subject to this subchapter, the electric utility may not


choose to participate in customer choice unless the affiliated


power generation company makes a commitment to maintain and does


maintain rates that are based on cost of service for any electric


cooperative or municipally owned utility that was a wholesale


customer on the date the utility chooses to participate in customer


choice and was purchasing power at rates that were based on cost of


service. This subsection requires a power generation company to


sell power at rates that are based on cost of service,


notwithstanding the expiration of a contract for that service,


until the requirements of Section 39.152(a) are met.


(c)AAIf the requirements of Section 39.152(a) have not been


met for an electric utility subject to this subchapter when the
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electric utility chooses to participate in customer choice, then


any power generation company in the power region affiliated with an


electric utility subject to this subchapter shall maintain adequate


supply and facilities to provide electric service to persons who


were retail customers of the electric utility on the date the


utility chooses to participate in customer choice. The obligation


provided by this subsection remains in effect until the commission


determines that the requirements of Section 39.152(a) have been met


for the region.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by Acts 2001, 77th Leg., ch. 1041, Sec. 1, eff. June 15,


2001.


For expiration of this section, see Subsection (g).


Sec. 39.408.AAHIRING ASSISTANCE FOR FEDERAL PROCEEDINGS.


(a)AAThe commission may retain any consultant, accountant,


auditor, engineer, or attorney the commission considers necessary


to represent the commission in a proceeding before the Federal


Energy Regulatory Commission, or before a court reviewing


proceedings of that federal commission, related to:


(1)AAthe relationship of an electric utility subject to


this subchapter to a power region, regional transmission


organization, or independent system operator;


(2)AAthe approval of an agreement among the electric


utility and the electric utility’s affiliates concerning the


coordination of the operations of the electric utility and the


electric utility’s affiliates; or


(3)AAother matters related to the electric utility


subject to this subchapter that may affect the ultimate rates paid


by retail customers in this state.


(b)AAAssistance for which a consultant, accountant, auditor,


engineer, or attorney may be retained under Subsection (a) may


include:


(1)AAconducting a study;


(2)AAconducting an investigation;


(3)AApresenting evidence;


(4)AAadvising the commission; or
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(5)AArepresenting the commission.


(c)AAThe electric utility shall pay timely the reasonable


costs of the services of a person retained under Subsection (a), as


determined by the commission.AAThe total costs an electric utility


is required to pay under this subsection may not exceed $1.5 million


in a 12-month period.


(d)AAThe commission shall allow the electric utility to


recover both the total costs the electric utility paid under


Subsection (c) and the carrying charges for those costs through a


rider established annually to recover the costs paid and carrying


charges incurred during the preceding calendar year.AAThe rider may


not be implemented before the rider is reviewed and approved by the


commission.


(e)AAThe commission shall consult the attorney general


before the commission retains a consultant, accountant, auditor, or


engineer under Subsection (a).AAThe retention of an attorney under


Subsection (a) is subject to the approval of the attorney general


under Section 402.0212, Government Code.


(f)AAThe commission shall be precluded from engaging any


individual who is required to register under Section 305.003,


Government Code.


(g)AAThis section expires September 1, 2029.


Added by Acts 2015, 84th Leg., R.S., Ch. 849 (S.B. 932), Sec. 1,


eff. September 1, 2015.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 29, eff.


September 1, 2023.


Sec.A39.409.AARECOUPMENT OF TRANSITION TO COMPETITION COSTS.


An electric utility subject to this subchapter is entitled to


recover, as provided by this section, all reasonable and necessary


expenditures made or incurred before September 1, 2001, to comply


with the provisions of this chapter. Not later than December 1,


2001, each electric utility subject to this subchapter may file


with the commission an application for recovery detailing the


amounts spent or incurred. After notice and hearing, the


commission shall review the amounts and, if found to be reasonable
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and necessary, approve a transition to competition retail rate


rider mechanism for the recovery of the approved transition to


competition costs. A rate rider implemented to recover approved


transition to competition costs shall expire not later than


December 31, 2006.


Added by Acts 2001, 77th Leg., ch. 1041, Sec. 2, eff. June 15, 2001.


Sec.A39.410.AACONTRACTUAL OBLIGATIONS. This subchapter may


not:


(1)AAinterfere with or abrogate the rights or


obligations of any party, including a retail or wholesale customer,


to a contract with an investor-owned electric utility, river


authority, municipally owned utility, or electric cooperative;


(2)AAinterfere with or abrogate the rights or


obligations of a party under a contract or agreement concerning


certificated utility service areas; or


(3)AAresult in a change in wholesale power costs to


wholesale customers in Texas purchasing electricity under


wholesale power contracts the pricing provisions of which are based


on formulary rates, fuel adjustments, or average system costs.


Added by Acts 2001, 77th Leg., ch. 1041, Sec. 2, eff. June 15, 2001.


SUBCHAPTER J. TRANSITION TO COMPETITION IN CERTAIN


NON-ERCOT AREAS


Sec. 39.451.AAAPPLICABILITY. This subchapter applies only


to an investor-owned electric utilityAAthat is operating solely


outside of ERCOT in areas of this state that were included in the


Southeastern Electric Reliability Council on January 1, 2005.


Added by Acts 2005, 79th Leg., Ch. 1072 (H.B. 1567), Sec. 1, eff.


June 18, 2005.


Sec. 39.452.AAREGULATION OF UTILITY AND TRANSITION TO


COMPETITION. (a) Until the date on which an electric utility


subject to this subchapter is authorized by the commission to


implement customer choice under Section 39.453, the rates of the


electric utility shall be regulated under traditional
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cost-of-service regulation and the electric utility is subject to


all applicable regulatory authority prescribed by this subtitle and


Subtitle A, including Chapters 14, 32, 33, 36, and 37.


(b)AAAn electric utility subject to this subchapter shall


propose a competitive generation tariff to allow eligible customers


the ability to contract for competitive generation.AAThe


commission shall approve, reject, or modify the proposed tariff not


later than September 1, 2010.AAThe tariffs subject to this


subsection may not be considered to offer a discounted rate or rates


under Section 36.007, and the utility’s rates shall be set, in the


proceeding in which the tariff is adopted, to recover any costs


unrecovered as a result of the implementation of the tariff.AAThe


commission shall ensure that a competitive generation tariff shall


not be implemented in a manner that harms the sustainability or


competitiveness of manufacturers that choose not to take advantage


of competitive generation.AAPursuant to the competitive generation


tariff, an electric utility subject to this subsection shall


purchase competitive generation service, selected by the customer,


and provide the generation at retail to the customer.AAAn electric


utility subject to this subsection shall provide and price retail


transmission service, including necessary ancillary services, to


retail customers who choose to take advantage of the competitive


generation tariff at a rate that is unbundled from the utility’s


cost of service.AASuch customers shall not be considered wholesale


transmission customers.AANotwithstanding any other provision of


this chapter, the commission may not issue a decision relating to a


competitive generation tariff that is contrary to an applicable


decision, rule, or policy statement of a federal regulatory agency


having jurisdiction.


(c)AAThat portion of any commission order issued before the


effective date of this section requiring the electric utility to


comply with a provision of this chapter is void.


(d)AAUntil the date on which an electric utility subject to


this subchapter implements customer choice:


(1)AAthe provisions of this chapter do not apply to that


electric utility, other than this subchapter, Sections 39.1516 and


39.905, the provisions relating to the duty to obtain a permit from
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the Texas Commission on Environmental Quality for an electric


generating facility and to reduce emissions from an electric


generating facility, and the provisions of Subchapter G that


pertain to the recovery and securitization of hurricane


reconstruction costs authorized by Sections 39.458-39.463; and


(2)AAthe electric utility is not subject to a rate


freeze and, subject to the limitation provided by Subsection (b),


may file for rate changes under Chapter 36 and for approval of one


or more of the rate rider mechanisms authorized by Sections 39.454


and 39.455.


(e)AAAn electric utility subject to this subchapter may


proceed with and complete jurisdictional separation to establish


two vertically integrated utilities, one of which is solely subject


to the retail jurisdiction of the commission and one of which is


solely subject to the retail jurisdiction of the Louisiana Public


Service Commission.


(f)AANot later than January 1, 2006, an electric utility


subject to this subchapter shall file a plan with the commission for


identifying the applicable power region or power regions,


enumerating the steps to achieve the certification of a power


region in accordance with Section 39.453, and specifying the


schedule for achieving the certification of a power region. The


utility may amend the plan as appropriate. The commission may, on


its own motion or the motion of any affected person, initiate a


proceeding to certify a qualified power region under Section 39.152


when the conditions supporting such a proceeding exist.


(g)AANot later than the earlier of January 1, 2007, or the


90th day after the date the applicable power region is certified in


accordance with Section 39.453, the electric utility shall file a


transition to competition plan. The transition to competition plan


must:


(1)AAidentify how the electric utility intends to


mitigate market power and to achieve full customer choice,


including specific alternatives for constructing additional


transmission facilities, auctioning rights to generation capacity,


divesting generation capacity, or any other measure that is


consistent with the public interest;
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(2)AAinclude a provision to reinstate a customer choice


pilot project and to establish a price to beat for residential


customers and commercial customers having a peak load of 1,000


kilowatts or less; and


(3)AAinclude any other additional information or


provisions that the commission may require.


(h)AAThe commission shall approve, modify, or reject a plan


filed under Subsection (g) not later than the 180th day after the


date the plan is filed unless a hearing is requested by any party to


the proceeding.AAA modification to the plan by the commission may


not be in conflict with the jurisdiction or orders of the Federal


Energy Regulatory Commission or result in significant additional


cost without allowing for timely recovery for that cost.AAIf a


hearing is requested, the 180-day deadline is extended one day for


each day of the hearing.AAThe transition to competition plan shall


be updated or amended annually, subject to commission approval,


until the initiation of customer choice by an electric utility


subject to this subchapter.AAConsistent with its jurisdiction, the


commission shall have the authority in approving or modifying the


transition to competition plan to require the electric utility to


take reasonable steps to facilitate the development of a wholesale


generation market within the boundaries of the electric utility’s


service territory.


(i)AANotwithstanding any other provision of this chapter, if


the commission has not approved the transition to competition plan


under this section before January 1, 2009, an electric utility


subject to this subchapter shall cease all activities relating to


the transition to competition under this section.AAThe commission


may, on its own motion or the motion of any affected person,


initiate a proceeding under Section 39.152 to certify a power


region to which the utility belongs as a qualified power region when


the conditions supporting such a proceeding exist.AAThe commission


may not approve a plan under Subsection (g) until the expiration of


four years from the time that the commission certifies a power


region under Subsection (f).AAIf after the expiration of four years


from the time the commission certifies a power region under


Subsection (f), and after notice and a hearing, the commission
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determines consistent with the study required by Section 5, S.B.


No. 1492, Acts of the 81st Legislature, Regular Session, 2009, that


the electric utility cannot comply with Section 38.073, it shall


consider approving a plan under Subsection (g).


(j)AANotwithstanding any other provision of this subtitle,


in awarding a certificate of convenience and necessity or allowing


cost recovery for purchased power by an electric utility subject to


this section, the commission shall ensure in its determination that


the provisions of Sections 37.056(c)(4)(D) and (E) are met and that


the generating facility or the purchased power agreement satisfies


the identified reliability needs of the utility.


(k)AANotwithstanding Subsection (d), an electric utility


subject to this subchapter that elects to deploy advanced metering


and meter information networks may recover reasonable and necessary


costs incurred in deploying advanced metering and meter information


networks.AAAn electric utility that elects to deploy advanced


metering or meter information networks is subject to commission


rules adopted under Sections 39.107(h) and (k).AAThe commission


shall ensure that any deployment plan approved under this section


and any related customer surcharge:


(1)AAare not applicable to customer accounts that


receive service at transmission voltage; and


(2)AAare consistent with commission rules related to


advanced metering systems regarding:


(A)AAcustomer protections;


(B)AAdata security, privacy, and ownership; and


(C)AAoptions given consumers to continue to


receive service through a non-advanced meter.


(l)AAAn electric utility subject to this subchapter that


elects to deploy an advanced meter information network shall deploy


the network as rapidly as practicable to allow customers to better


manage energy use and control costs.


Added by Acts 2005, 79th Leg., Ch. 1072 (H.B. 1567), Sec. 1, eff.


June 18, 2005.


Amended by:


Acts 2006, 79th Leg., 3rd C.S., Ch. 11 (H.B. 163), Sec. 1,


eff. May 31, 2006.
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Acts 2009, 81st Leg., R.S., Ch. 1226 (S.B. 1492), Sec. 3, eff.


June 19, 2009.


Acts 2017, 85th Leg., R.S., Ch. 31 (S.B. 1145), Sec. 1, eff.


May 18, 2017.


Acts 2019, 86th Leg., R.S., Ch. 610 (S.B. 936), Sec. 5, eff.


September 1, 2019.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 30, eff.


September 1, 2023.


For expiration of this section, see Subsection (g).


Sec. 39.4525.AAHIRING ASSISTANCE FOR FEDERAL PROCEEDINGS.


(a)AAThe commission may retain any consultant, accountant,


auditor, engineer, or attorney the commission considers necessary


to represent the commission in a proceeding before the Federal


Energy Regulatory Commission, or before a court reviewing


proceedings of that federal commission, related to:


(1)AAthe relationship of an electric utility subject to


this subchapter to a power region, regional transmission


organization, or independent system operator;


(2)AAthe approval of an agreement among the electric


utility and the electric utility’s affiliates concerning the


coordination of the operations of the electric utility and the


electric utility’s affiliates; or


(3)AAother matters related to the electric utility


subject to this subchapter that may affect the ultimate rates paid


by retail customers in this state.


(b)AAAssistance for which a consultant, accountant, auditor,


engineer, or attorney may be retained under Subsection (a) may


include:


(1)AAconducting a study;


(2)AAconducting an investigation;


(3)AApresenting evidence;


(4)AAadvising the commission; or


(5)AArepresenting the commission.


(c)AAThe electric utility shall pay timely the reasonable


costs of the services of a person retained under Subsection (a), as


determined by the commission.AAThe total costs an electric utility
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is required to pay under this subsection may not exceed $1.5 million


in a 12-month period.


(d)AAThe commission shall allow the electric utility to


recover both the total costs the electric utility paid under


Subsection (c) and the carrying charges for those costs through a


rider established annually to recover the costs paid and carrying


charges incurred during the preceding calendar year.AAThe rider may


not be implemented before the rider is reviewed and approved by the


commission.


(e)AAThe commission shall consult the attorney general


before the commission retains a consultant, accountant, auditor, or


engineer under Subsection (a).AAThe retention of an attorney under


Subsection (a) is subject to the approval of the attorney general


under Section 402.0212, Government Code.


(f)AAThe commission shall be precluded from engaging any


individual who is required to register under Section 305.003,


Government Code.


(g)AAThis section expires September 1, 2029.


Added by Acts 2011, 82nd Leg., R.S., Ch. 100 (S.B. 1153), Sec. 1,


eff. May 20, 2011.


Amended by:


Acts 2015, 84th Leg., R.S., Ch. 849 (S.B. 932), Sec. 2, eff.


September 1, 2015.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 31, eff.


September 1, 2023.


Sec. 39.453.AACUSTOMER CHOICE AND RELEVANT MARKET AND


RELATED MATTERS. (a) The commission may not authorize customer


choice until the commission certifies the applicable power region


as a qualifying power region under Section 39.152(a).AASections


39.152(b)-(d) also apply to the electric utility and commission in


determining whether to certify the applicable power region.


(b)AAThe commission shall certify that the requirement of


Section 39.152(a)(3) is met for an electric utility subject to this


subchapter only if the commission finds that the total capacity


owned and controlled by the electric utility and the utility’s


affiliates does not exceed 20 percent of the total installed
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generation capacity within the power region of that utility.


Added by Acts 2005, 79th Leg., Ch. 1072 (H.B. 1567), Sec. 1, eff.


June 18, 2005.


Sec. 39.454.AARECOUPMENT OF TRANSITION TO COMPETITION COSTS.


An electric utility subject to this subchapter is entitled to


recover, as provided by this section, all reasonable and necessary


expenditures made or incurred before the effective date of this


section to comply with this chapter, to the extent the costs have


not otherwise been recovered.AAThe electric utility may file with


the commission an application for recovery that gives details of


the amounts spent or incurred.AAAfter notice and hearing, the


commission shall review the amounts and, if the amounts are found to


be reasonable and necessary and not otherwise previously recovered,


approve a transition to competition retail rate rider mechanism for


the recovery of the approved transition to competition costs. A


rate proceeding under Chapter 36 is not required to implement the


rider.AAA rate rider implemented to recover approved transition to


competition costs shall provide for recovery of those costs over a


period not to exceed 15 years, with appropriate carrying costs.


Added by Acts 2005, 79th Leg., Ch. 1072 (H.B. 1567), Sec. 1, eff.


June 18, 2005.


Sec. 39.455.AARECOVERY OF INCREMENTAL CAPACITY COSTS. An


electric utility subject to this subchapter is entitled to recover,


through a rate rider mechanism, reasonable and necessary costs of


incremental resources required to meet load requirements to the


extent those costs result in the utility expending more for


capacity costs under purchase power agreements than were included


in the utility’s last base rate case, adjusted for load


growth.AAAny rider under this section shall be implemented after


review and approval by the commission, after notice and opportunity


for hearing.AAFollowing the initial implementation of the rider, an


electric utility subject to this subchapter may request revisions


semiannually, after notice and opportunity for hearing, on the


dates provided in the commission ’s rules for filing petitions to


revise the utility ’s fuel factor.AAIn conjunction with the
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utility’s fuel reconciliation proceedings, the commission shall


reconcile the costs recovered under the rider and the actual


incremental capacity costs eligible for recovery under this


section.AAThe rider shall expire on the introduction of customer


choice or on the implementation of rates resulting from the filing


of a Subchapter C, Chapter 36, rate proceeding.AAIn no event may the


amount recovered annually under the rider exceed five percent of


the utility’s annual base rate revenues.


Added by Acts 2005, 79th Leg., Ch. 1072 (H.B. 1567), Sec. 1, eff.


June 18, 2005.


Sec. 39.456.AAFRANCHISE AGREEMENTS. A municipality, with


the agreement of an electric utility, may accelerate the expiration


date of a franchise agreement that was in existence on September 1,


1999.AAAny new franchise agreement must be approved by the


governing body of the municipality.AATo the extent that a new


franchise agreement would result in an increase in the payment of


franchise fees to the municipality, and subject to the terms of the


franchise agreement, either the electric utility or the


municipality, without the need for a rate proceeding under Chapter


36, may file with the commission for approval of a rider for the


electric utility’s recovery of franchise payments resulting from


the agreement, so long as such rider is collected only from


customers of the electric utility that are located within the


boundaries of the municipality.


Added by Acts 2005, 79th Leg., Ch. 1072 (H.B. 1567), Sec. 1, eff.


June 18, 2005.


Sec. 39.457.AACONTRACTUAL RIGHTS. In the event that the


electric utility subject to this subchapter either merges,


consolidates, or otherwise becomes affiliated with another owner of


electric generation, or completes the jurisdictional separation


authorized by Section 39.452(e) and the resulting vertically


integrated utility proposes to join a regional transmission


organization, and either action adversely affects the rights or


obligations of an electric cooperative under a wholesale generation


or transmission agreement entered into before the effective date of
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this subchapter or otherwise adversely affects the electric


cooperative’s access to its existing generation resources under


said agreements, then the utility shall submit a proposal agreeable


to the cooperative and the utility for addressing such rights and


obligations in the appropriate regulatory proceeding.AASuch


proposal shall be consistent with applicable law regarding the


rights and obligations of the electric cooperative and the utility


under such existing generation or transmission agreements.


Added by Acts 2005, 79th Leg., Ch. 1072 (H.B. 1567), Sec. 1, eff.


June 18, 2005.


Sec. 39.458.AARECOVERY AND SECURITIZATION OF HURRICANE


RECONSTRUCTION COSTS; PURPOSE. (a) The purpose of this section and


of Sections 39.459-39.463 is to enable an electric utility subject


to this subchapter to obtain timely recovery of hurricane


reconstruction costs and to use securitization financing to recover


these costs, because that type of debt will lower the carrying costs


associated with the recovery of hurricane reconstruction costs


relative to the costs that would be incurred using conventional


financing methods.AAThe proceeds of the transition bonds may be


used only for the purposes of reducing the amount of recoverable


hurricane reconstruction costs, as determined by the commission in


accordance with this subchapter, through the refinancing or


retirement of utility debt or equity.


(b)AAIt is the intent of the legislature that:


(1)AAsecuritization of hurricane reconstruction costs


will be subject to the same procedures, standards, and protections


for the securitization of stranded costs and regulatory assets


under Subchapter G in effect on the effective date of this section,


except as provided by this subchapter; and


(2)AAthe commission will ensure that securitization of


hurricane reconstruction costs provides greater tangible and


quantifiable benefits to ratepayers than would have been achieved


without the issuance of transition bonds.


Added by Acts 2006, 79th Leg., 3rd C.S., Ch. 11 (H.B. 163), Sec. 2,


eff. May 31, 2006.
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Sec. 39.459.AAHURRICANE RECONSTRUCTION COSTS. (a) In this


subchapter:


(1)AA"Hurricane reconstruction costs" means reasonable


and necessary costs, including costs expensed, charged to the storm


reserve, or capitalized, that are incurred by an electric utility


subject to this subchapter due to any activity or activities


conducted by or on behalf of the electric utility in connection with


the restoration of service associated with electric power outages


affecting customers of the electric utility as the result of


Hurricane Rita, including mobilization, staging, and construction,


reconstruction, replacement, or repair of electric generation,


transmission, distribution, or general plant facilities.


(2)AA"Hurricane Rita" means the hurricane of that name


that struck the coastal region of this state in September 2005.


(b)AAIf the commission determines it to be appropriate,


hurricane reconstruction costs may include carrying costs from the


date on which the hurricane reconstruction costs were incurred


until the date that transition bonds are issued.


(c)AATo the extent a utility subject to this subchapter


receives insurance proceeds, governmental grants, or any other


source of funding that compensates it for hurricane reconstruction


costs, those amounts shall be used to reduce the utility’s


hurricane reconstruction costs recoverable from customers.AAIf the


timing of a utility’s receipt of those amounts prevents their


inclusion as a reduction to the hurricane reconstruction costs that


are securitized, the commission shall take those amounts into


account in:


(1)AAthe utility’s next base rate proceeding; or


(2)AAany proceeding in which the commission considers


hurricane reconstruction costs.


Added by Acts 2006, 79th Leg., 3rd C.S., Ch. 11 (H.B. 163), Sec. 2,


eff. May 31, 2006.


Sec. 39.460.AASTANDARDS AND PROCEDURES GOVERNING


SECURITIZATION OF HURRICANE RECONSTRUCTION COSTS. (a) The


procedures and standards of this subchapter and the provisions of


Subchapter G govern the application for, and the commission’s
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issuance of, a financing order to provide for the securitization of


hurricane reconstruction costs by an electric utility subject to


this subchapter.


(b)AASubject to the standards, procedures, and tests


contained in this subchapter and Subchapter G, the commission shall


adopt a financing order on the application of the utility to recover


its hurricane reconstruction costs.AAOn the commission’s issuance


of a financing order allowing for recovery and securitization of


hurricane reconstruction costs, the provisions of this subchapter


and Subchapter G continue to govern the financing order and the


rights and interests established in the order, and this subchapter


and Subchapter G continue to govern any transition bonds issued


pursuant to the financing order.AATo the extent any conflict exists


between the provisions of this subchapter and Subchapter G in cases


involving the securitization of hurricane reconstruction costs,


the provisions of this subchapter control.


(c)AAFor purposes of this subchapter, "financing order," as


defined by Section 39.302 and as used in Subchapter G, includes a


financing order authorizing the securitization of hurricane


reconstruction costs.


(d)AAFor purposes of this subchapter, "qualified costs," as


defined by Section 39.302 and as used in Subchapter G, includes 100


percent of the electric utility’s hurricane reconstruction costs


together with the costs of issuing, supporting, and servicing


transition bonds and any costs of retiring and refunding existing


debt and equity securities of an electric utility subject to this


subchapter in connection with the issuance of transition


bonds.AAFor purposes of this subchapter, the term also includes the


costs to the commission of acquiring professional services for the


purpose of evaluating proposed transactions under this subchapter.


(e)AAFor purposes of this subchapter, "transition bonds," as


defined by Section 39.302 and as used in Subchapter G, includes


transition bonds issued in association with the recovery of


hurricane reconstruction costs.AATransition bonds issued to


securitize hurricane reconstruction costs may be called "hurricane


reconstruction bonds" or may be called by any other name acceptable


to the issuer and the underwriters of the transition bonds.
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(f)AAFor purposes of this subchapter, "transition charges,"


as defined by Section 39.302 and as used in Subchapter G, includes


nonbypassable amounts to be charged for the use of electric


services, approved by the commission under a financing order to


recover hurricane reconstruction costs, that shall be collected by


an electric utility subject to this subchapter, its successors, an


assignee, or other collection agents as provided for in the


financing order.


(g)AANotwithstanding Section 39.303(c), hurricane


reconstruction costs shall be functionalized and allocated to


customers in the same manner as the corresponding facilities and


related expenses are functionalized and allocated in the utility’s


current base rates.


(h)AAThe amount of any accumulated deferred federal income


taxes offset, used to determine the securitization total, may not


be considered in future rate proceedings.AAAny tax obligation of


the electric utility arising from its receipt of securitization


bond proceeds, or from the collection and remittance of transition


charges, shall be recovered by the electric utility through the


commission ’s implementation of Section 39.458, Section 39.459,


this section, and Sections 39.461-39.463.


(i)AAIf the commission determines that recovery of all or any


portion of an electric utility’s hurricane reconstruction costs


using securitization is not beneficial to ratepayers of the


electric utility, under one or more of the tests applied to


determine those benefits, the commission shall permit the electric


utility to recover the entirety of the hurricane reconstruction


costs through an appropriate customer surcharge mechanism,


including appropriate carrying costs, provided that the electric


utility has not securitized any portion of its hurricane


reconstruction costs.AAA rate proceeding under Chapter 36 may not


be required to determine and implement this surcharge mechanism.AAA


rider adopted under this subsection must expire on the


implementation of rates resulting from the filing of a Subchapter


C, Chapter 36, rate proceeding.


Added by Acts 2006, 79th Leg., 3rd C.S., Ch. 11 (H.B. 163), Sec. 2,


eff. May 31, 2006.
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Sec. 39.461.AANONBYPASSABLE CHARGES. The commission may


include terms in the financing order to ensure that the imposition


and collection of transition charges associated with the recovery


of hurricane reconstruction costs are nonbypassable by imposing


restrictions on bypassability of the type provided for in this


chapter or by alternative means of ensuring nonbypassability, as


the commission considers appropriate, consistent with the purposes


of securitization.


Added by Acts 2006, 79th Leg., 3rd C.S., Ch. 11 (H.B. 163), Sec. 2,


eff. May 31, 2006.


Sec. 39.462.AADETERMINATION OF HURRICANE RECONSTRUCTION


COSTS. (a) An electric utility subject to this subchapter is


entitled to recover hurricane reconstruction costs consistent with


the provisions of this subchapter and is entitled to seek recovery


of amounts not recovered under this subchapter, including hurricane


reconstruction costs not yet incurred at the time an application is


filed under Subsection (b), in its next base rate proceeding or


through any other proceeding authorized by Subchapter C, Chapter


36.


(b)AAThe commission shall issue an order determining the


amount of hurricane reconstruction costs eligible for recovery and


securitization not later than the 150th day after the date an


electric utility subject to this subchapter files an application


seeking that determination.AAThe 150-day period begins on the date


the electric utility files the application, even if the filing


occurs before the effective date of this section.


(c)AAOn issuance by the commission of an order determining


the amount of eligible hurricane reconstruction costs, an electric


utility subject to this subchapter may file an application for a


financing order, which shall be governed by the procedures in


Subchapter G.


(d)AATo the extent the commission has made a determination of


the eligible hurricane reconstruction costs of an electric utility


subject to this subchapter before the effective date of this


section, that determination may provide the basis for the utility’s
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application for a financing order pursuant to this subchapter and


Subchapter G.AAA previous commission determination does not


preclude the utility from requesting recovery of additional


hurricane reconstruction costs eligible for recovery under this


subchapter, but not previously authorized by the commission.


(e)AAA rate proceeding under Chapter 36 is not required to


determine the amount of recoverable hurricane reconstruction costs


as provided by this section.


Added by Acts 2006, 79th Leg., 3rd C.S., Ch. 11 (H.B. 163), Sec. 2,


eff. May 31, 2006.


Sec. 39.463.AASEVERABILITY. Effective on the date the first


utility transition bonds associated with hurricane reconstruction


costs are issued under this subchapter, if any provision in this


title or portion of this title is held to be invalid or is


invalidated, superseded, replaced, repealed, or expires for any


reason, that occurrence does not affect the validity or


continuation of this subchapter, Subchapter G as it applies to an


electric utility subject to this subchapter, or any part of those


provisions, or any other provision of this title that is relevant to


the issuance, administration, payment, retirement, or refunding of


transition bonds or to any actions of the electric utility, its


successors, an assignee, a collection agent, or a financing party,


and those provisions shall remain in full force and effect.


Added by Acts 2006, 79th Leg., 3rd C.S., Ch. 11 (H.B. 163), Sec. 2,


eff. May 31, 2006.


SUBCHAPTER K. TRANSITION TO COMPETITION FOR CERTAIN


AREAS OUTSIDE OF ERCOT


Sec. 39.501.AAAPPLICABILITY. (a) This subchapter applies to


an investor-owned electric utility:


(1)AAthat is operating solely outside of ERCOT in areas


of this state that were included in the Southwest Power Pool on


January 1, 2008;


(2)AAthat was not affiliated with the Southeastern


Electric Reliability Council on January 1, 2008; and
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(3)AAto which Subchapter I does not apply.


(b)AAThe legislature finds that an electric utility subject


to this subchapter is unable at this time to offer fair competition


and reliable service to all retail customer classes in the area


served by the utility.AAAs a result, the introduction of retail


competition for such an electric utility is delayed until fair


competition and reliable service are available to all retail


customer classes as determined under this subchapter.


Added by Acts 2009, 81st Leg., R.S., Ch. 128 (S.B. 547), Sec. 1,


eff. September 1, 2009.


Sec. 39.502.AACOST-OF-SERVICE REGULATION. (a) Until the


date on which an electric utility subject to this subchapter is


authorized by the commission under Section 39.503(f) to implement


retail customer choice, the rates of the utility are subject to


regulation under Chapter 36.


(b)AAUntil the date on which an electric utility subject to


this subchapter implements customer choice, the provisions of this


chapter, other than this subchapter and Sections 39.1516 and


39.905, do not apply to that utility.


Added by Acts 2009, 81st Leg., R.S., Ch. 128 (S.B. 547), Sec. 1,


eff. September 1, 2009.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 610 (S.B. 936), Sec. 6, eff.


September 1, 2019.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 32, eff.


September 1, 2023.


Sec. 39.5021. METERING. (a)AANotwithstanding Section


39.502, an electric utility subject to this subchapter that elects


to deploy advanced metering and meter information networks may


recover reasonable and necessary costs incurred in deploying


advanced metering and meter information networks.AAAn electric


utility that elects to deploy advanced metering or meter


information networks is subject to commission rules adopted under


Sections 39.107(h) and (k).AAThe commission shall ensure that any


deployment plan approved under this section and any related
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customer surcharge:


(1)AAare not applicable to customer accounts that


receive service at transmission voltage; and


(2)AAare consistent with commission rules related to


advanced metering systems regarding:


(A)AAcustomer protections;


(B)AAdata security, privacy, andAAownership; and


(C)AAoptions given consumers to continue to


receive service through a non-advanced meter.


(b)AAAn electric utility subject to this subchapter that


elects to deploy an advanced meter information network shall deploy


the network as rapidly as practicable to allow customers to better


manage energy use and control costs.


Added by Acts 2019, 86th Leg., R.S., Ch. 33 (H.B. 1595), Sec. 1,


eff. May 14, 2019.


Sec. 39.503.AATRANSITION TO COMPETITION. (a) The events


prescribed by Subsections (b)-(f) shall be followed to introduce


retail competition in the service area of an electric utility


subject to this subchapter.AAThe commission may modify the sequence


of events required by Subsections (b)-(e), but not the substance of


the requirements.AAFull retail competition may not begin in the


service area of an electric utility subject to this subchapter


until all actions prescribed by those subsections are completed.


(b)AAThe first stage for the transition to competition


consists of the following activities:


(1)AAapproval of a regional transmission organization


by the Federal Energy Regulatory Commission for the power region


that includes the electric utility’s service area and commencement


of independent operation of the transmission network under the


approved regional transmission organization;


(2)AAdevelopment of retail market protocols to


facilitate retail competition; and


(3)AAcompletion of an expedited proceeding to develop


non-bypassable delivery rates for the customer choice pilot project


to be implemented under Subsection (c)(1).


(c)AAThe second stage for the transition to competition
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consists of the following activities:


(1)AAinitiation of the customer choice pilot project in


accordance with Section 39.104;


(2)AAdevelopment of a balancing energy market, a market


for ancillary services, and a market-based congestion management


system for the wholesale market in the power region in which the


regional transmission organization operates; and


(3)AAimplementation of a seams agreement with adjacent


power regions to reduce barriers to entry and facilitate


competition.


(d)AAThe third stage for the transition to competition


consists of the following activities:


(1)AAthe electric utility filing with the commission:


(A)AAan application for business separation in


accordance with Section 39.051;


(B)AAan application for unbundled transmission


and distribution rates in accordance with Section 39.201;


(C)AAan application for certification of a


qualified power region in accordance with Section 39.152; and


(D)AAan application for price-to-beat rates in


accordance with Section 39.202;


(2)AAthe commission:


(A)AAapproving a business separation plan for the


utility;


(B)AAsetting unbundled transmission and


distribution rates for the utility;


(C)AAcertifying a qualified power region, which


includes conducting a formal evaluation of wholesale market power


in the region, in accordance with Section 39.152;


(D)AAsetting price-to-beat rates for the utility;


and


(E)AAdetermining which competitive energy


services must be separated from regulated utility activities in


accordance with Section 39.051; and


(3)AAcompletion of the testing of retail and wholesale


systems, including those systems necessary for switching customers


to the retail electric provider of their choice and for settlement
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of wholesale market transactions, by the regional transmission


organization, the registration agent, and market participants.


(e)AAThe fourth stage for the transition to competition


consists of the following activities:


(1)AAcommission evaluation of the results of the pilot


project;


(2)AAinitiation by the electric utility of a capacity


auction in accordance with Section 39.153 at a time to be determined


by the commission; and


(3)AAseparation by the utility of competitive energy


services from its regulated utility activities, in accordance with


the commission order approving the separation of competitive energy


services.


(f)AAThe fifth stage for the transition to competition


consists of the following activities:


(1)AAevaluation by the commission of whether the


electric utility can offer fair competition and reliable service to


all retail customer classes in the area served by the utility, and:


(A)AAif the commission concludes that the electric


utility can offer fair competition and reliable service to all


retail customer classes in the area served by the utility, the


commission issuing an order initiating retail competition for the


utility; and


(B)AAif the commission determines that the


electric utility cannot offer fair competition and reliable service


to all retail customer classes in the area served by the utility,


the commission issuing an order further delaying retail competition


for the utility; and


(2)AAon the issuance of an order from the commission


initiating retail competition for the utility, completion by the


utility of the business separation and unbundling in accordance


with the commission order approving the unbundling.


Added by Acts 2009, 81st Leg., R.S., Ch. 128 (S.B. 547), Sec. 1,


eff. September 1, 2009.


For expiration of this section, see Subsection (g).


Sec. 39.504.AAHIRING ASSISTANCE FOR FEDERAL PROCEEDINGS.
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(a)AAThe commission may retain any consultant, accountant,


auditor, engineer, or attorney the commission considers necessary


to represent the commission in a proceeding before the Federal


Energy Regulatory Commission, or before a court reviewing


proceedings of that federal commission, related to:


(1)AAthe relationship of an electric utility subject to


this subchapter to a power region, regional transmission


organization, or independent system operator;


(2)AAthe approval of an agreement among the electric


utility and the electric utility’s affiliates concerning the


coordination of the operations of the electric utility and the


electric utility’s affiliates; or


(3)AAother matters related to the electric utility


subject to this subchapter that may affect the ultimate rates paid


by retail customers in this state.


(b)AAAssistance for which a consultant, accountant, auditor,


engineer, or attorney may be retained under Subsection (a) may


include:


(1)AAconducting a study;


(2)AAconducting an investigation;


(3)AApresenting evidence;


(4)AAadvising the commission; or


(5)AArepresenting the commission.


(c)AAThe electric utility shall pay timely the reasonable


costs of the services of a person retained under Subsection (a), as


determined by the commission.AAThe total costs an electric utility


is required to pay under this subsection may not exceed $1.5 million


in a 12-month period.


(d)AAThe commission shall allow the electric utility to


recover both the total costs the electric utility paid under


Subsection (c) and the carrying charges for those costs through a


rider established annually to recover the costs paid and carrying


charges incurred during the preceding calendar year.AAThe rider may


not be implemented before the rider is reviewed and approved by the


commission.


(e)AAThe commission shall consult the attorney general


before the commission retains a consultant, accountant, auditor, or
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engineer under Subsection (a).AAThe retention of an attorney under


Subsection (a) is subject to the approval of the attorney general


under Section 402.0212, Government Code.


(f)AAThe commission shall be precluded from engaging any


individual who is required to register under Section 305.003,


Government Code.


(g)AAThis section expires September 1, 2029.


Added by Acts 2015, 84th Leg., R.S., Ch. 849 (S.B. 932), Sec. 3,


eff. September 1, 2015.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 33, eff.


September 1, 2023.


SUBCHAPTER L. TRANSITION TO COMPETITION AND OTHER PROVISIONS FOR


CERTAIN AREAS OUTSIDE OF ERCOT


Sec. 39.551.AAAPPLICABILITY. (a)AAThis subchapter applies


only to an investor-owned electric utility:


(1)AAthat is operating solely outside of ERCOT in areas


of this state that were included in the Western Electricity


Coordinating Council on January 1, 2011;


(2)AAthat was not affiliated with ERCOT on January 1,


2011; and


(3)AAto which Subchapters I, J, and K do not apply.


(b)AAThe legislature finds that an electric utility subject


to this subchapter is unable at this time to offer fair competition


and reliable service to all retail customer classes in the area


served by the utility.AAAs a result, the introduction of retail


competition for such an electric utility is delayed until fair


competition and reliable service are available to all retail


customer classes as determined under this subchapter.


Added by Acts 2011, 82nd Leg., R.S., Ch. 1113 (S.B. 1910), Sec. 1,


eff. June 17, 2011.


Sec. 39.552.AACOST-OF-SERVICE REGULATION. (a)AAUntil the


date on which an electric utility subject to this subchapter is


authorized by the commission under Section 39.553(f) to implement
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retail customer choice, the rates of the utility are subject to


regulation under Chapter 36.


(b)AAUntil the date on which an electric utility subject to


this subchapter implements customer choice, the provisions of this


chapter, other than this subchapter and Sections 39.1516 and


39.905, do not apply to that utility.


Added by Acts 2011, 82nd Leg., R.S., Ch. 1113 (S.B. 1910), Sec. 1,


eff. June 17, 2011.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 610 (S.B. 936), Sec. 7, eff.


September 1, 2019.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 34, eff.


September 1, 2023.


Sec. 39.5521. METERING. (a)AANotwithstanding Section


39.552, an electric utility subject to this subchapter that elects


to deploy advanced metering and meter information networks may


recover reasonable and necessary costs incurred in deploying


advanced metering and meter information networks. An electric


utility that elects to deploy advanced metering or meter


information networks is subject to commission rules adopted under


Sections 39.107(h) and (k).AAThe commission shall ensure that any


deployment plan approved under this section and any related


customer surcharge:


(1)AAare not applicable to customer accounts that


receive service at transmission voltage; and


(2)AAare consistent with commission rules related to


advanced metering systems regarding:


(A)AAcustomer protections;


(B)AAdata security, privacy, andAAownership; and


(C)AAoptions given consumers to continue to


receive service through a non-advanced meter.


(b)AAAn electric utility subject to this subchapter that


elects to deploy an advanced meter information network shall deploy


the network as rapidly as practicable to allow customers to better


manage energy use and control costs.


Added by Acts 2019, 86th Leg., R.S., Ch. 168 (H.B. 853), Sec. 1,
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eff. May 24, 2019.


Sec. 39.553.AATRANSITION TO COMPETITION. (a)AAThe events


prescribed by Subsections (b)-(f) shall be followed to introduce


retail competition in the service area of an electric utility


subject to this subchapter.AAThe commission shall ensure that the


listed items in each stage are completed before the next stage is


initiated.AAUnless stated otherwise, the commission shall conduct


each activity with the electric utility and other interested


parties.AAThe commission may modify the sequence of events required


by Subsections (b)-(e), but not the substance of the requirements,


if the commission finds good cause to do so.AAFull retail


competition may not begin in the service area of an electric utility


subject to this subchapter until all actions prescribed by those


subsections are completed.


(b)AAThe first stage for the transition to competition


consists of the following activities:


(1)AAapproval of a regional transmission organization


by the Federal Energy Regulatory Commission for the power region


that includes the electric utility’s service area and commencement


of independent operation of the transmission network under the


approved regional transmission organization;


(2)AAdevelopment of retail market protocols to


facilitate retail competition; and


(3)AAcompletion of an expedited proceeding to develop


nonbypassable delivery rates for the customer choice pilot project


to be implemented under Subsection (c)(1).


(c)AAThe second stage for the transition to competition


consists of the following activities:


(1)AAinitiation of the customer choice pilot project in


accordance with Section 39.104;


(2)AAdevelopment of a balancing energy market, a market


for ancillary services, and a market-based congestion management


system for the wholesale market in the power region in which the


regional transmission organization operates; and


(3)AAimplementation of a seams agreement with adjacent


power regions to reduce barriers to entry and facilitate
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competition.


(d)AAThe third stage for the transition to competition


consists of the following activities:


(1)AAthe electric utility filing with the commission:


(A)AAan application for business separation in


accordance with Section 39.051;


(B)AAan application for unbundled transmission


and distribution rates in accordance with Section 39.201;


(C)AAan application for certification of a


qualified power region in accordance with Section 39.152; and


(D)AAan application for price-to-beat rates in


accordance with Section 39.202;


(2)AAthe commission:


(A)AAapproving a business separation plan for the


utility;


(B)AAsetting unbundled transmission and


distribution rates for the utility;


(C)AAcertifying a qualified power region, which


includes conducting a formal evaluation of wholesale market power


in the region, in accordance with Section 39.152;


(D)AAsetting price-to-beat rates for the utility;


and


(E)AAdetermining which competitive energy


services must be separated from regulated utility activities in


accordance with Section 39.051; and


(3)AAcompletion of the testing of retail and wholesale


systems, including those systems necessary for switching customers


to the retail electric provider of their choice and for settlement


of wholesale market transactions, by the regional transmission


organization, the registration agent, and market participants.


(e)AAThe fourth stage for the transition to competition


consists of the following activities:


(1)AAcommission evaluation of the results of the pilot


project;


(2)AAinitiation by the electric utility of a capacity


auction in accordance with Section 39.153 at a time to be determined


by the commission; and
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(3)AAseparation by the utility of competitive energy


services from its regulated utility activities, in accordance with


the commission order approving the separation of competitive energy


services.


(f)AAThe fifth stage for the transition to competition


consists of the following activities:


(1)AAevaluation by the commission of whether the


electric utility can offer fair competition and reliable service to


all retail customer classes in the area served by the utility, and:


(A)AAif the commission concludes that the electric


utility can offer fair competition and reliable service to all


retail customer classes in the area served by the utility, the


commission issuing an order initiating retail competition for the


utility; and


(B)AAif the commission determines that the


electric utility cannot offer fair competition and reliable service


to all retail customer classes in the area served by the utility,


the commission issuing an order further delaying retail competition


for the utility; and


(2)AAon the issuance of an order from the commission


initiating retail competition for the utility, completion by the


utility of the business separation and unbundling in accordance


with the commission order approving the unbundling.


Added by Acts 2011, 82nd Leg., R.S., Ch. 1113 (S.B. 1910), Sec. 1,


eff. June 17, 2011.


Sec. 39.554.AAINTERCONNECTION OF DISTRIBUTED RENEWABLE


GENERATION. (a)AAIn this section:


(1)AA"Distributed renewable generation" has the


meaning assigned by Section 39.916.


(2)AA"Distributed renewable generation owner" means an


owner of distributed renewable generation that is a retail electric


customer.


(3)AA"Interconnection" has the meaning assigned by


Section 39.916.


(b)AAA distributed renewable generation owner in the service


area of an electric utility subject to this subchapter may request
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interconnection by filing an application for interconnection with


the utility.AAAn application for interconnection is subject to the


utility’s safety and reliability requirements.AAThe utility’s


procedures for the submission and processing of an application for


interconnection shall be consistent with rules adopted by the


commission regarding interconnection.


(c)AAAn electric utility that approves an application of a


distributed renewable generation owner under Subsection (b):


(1)AAshall install, maintain, and retain ownership of


the meter and metering equipment; and


(2)AAmay install load research metering equipment on


the premises of the owner, at no expense to the owner.


(d)AAAt the request of an electric utility that approves an


application of a distributed renewable generation owner under


Subsection (b), the owner shall:


(1)AAprovide and install a meter socket, a metering


cabinet, or both a socket and cabinet at a location designated by


the utility on the premises of the owner; and


(2)AAprovide, at no expense to the utility, a suitable


location for the utility to install meters and equipment associated


with billing and load research.


(e)AAAn electric utility that approves an application of a


distributed renewable generation owner under Subsection (b) shall


provide to the owner the metering options described by Section


39.916(f) and an option to interconnect with the utility through a


single meter that runs forward and backward if:


(1)AAthe owner:


(A)AAintends to interconnect the distributed


renewable generation at an apartment house, as defined by Section


184.011, occupied by low-income elderly tenants that qualifies for


master metering under Section 184.012(b) and the distributed


renewable generation is reasonably expected to generate not less


than 50 percent of the apartment house’s annual electricity use; or


(B)AAhas a qualifying facility with a design


capacity of not more than 50 kilowatts; and


(2)AAthe distributed renewable generation or


qualifying facility that is the subject of the application is rated
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to produce an amount of electricity that is less than or equal to:


(A)AAthe owner’s estimated annual kilowatt hour


consumption for a new apartment house or qualifying facility; or


(B)AAthe amount of electricity the owner consumed


in the year before installation of the distributed renewable


generation or qualifying facility.


(f)AAFor a distributed renewable generation owner that


chooses interconnection through a single meter under Subsection


(e):


(1)AAthe amount of electricity the owner generates


through distributed renewable generation or a qualifying facility


for a given billing period offsets the owner’s consumption for that


billing period; and


(2)AAany electricity the owner generates through


distributed renewable generation or a qualifying facility that


exceeds the owner’s consumption for a given billing period shall be


credited to the owner under Subsection (g).


(g)AAAn electric utility that purchases surplus electricity


under Subsection (f)(2) shall purchase the electricity from the


distributed renewable generation owner at the cost of the utility


as determined by commission rule.AAThe utility shall take


reasonable steps to inform the owner of the amount of surplus


electricity purchased from the owner in kilowatt hours during the


owner’s most recent billing cycle.AAA credit balance of not more


than $50 on the owner’s monthly bill may be carried forward onto the


owner’s next monthly bill.AAThe utility shall refund to the owner a


credit balance that is not carried forward or the portion of a


credit balance that exceeds $50 if the credit balance is carried


forward.


(h)AAIn a base rate proceeding or fuel cost recovery


proceeding conducted under Chapter 36, the commission shall ensure


that any additional cost associated with the metering and payment


options described by Subsections (e), (f), and (g) is allocated


only to customer classes that include distributed renewable


generation owners who have chosen those metering options.


Added by Acts 2011, 82nd Leg., R.S., Ch. 1113 (S.B. 1910), Sec. 1,


eff. June 17, 2011.
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Sec. 39.555.AAMARKETING OF ENERGY EFFICIENCY AND RENEWABLE


ENERGY PROGRAMS.AAAn electric utility subject to this subchapter


may market an energy efficiency or renewable energy program


directly to a retail electric customer in its service territory and


provide rebate or incentive funds directly to a customer to promote


or facilitate the success of programs implemented under Section


39.905.


Added by Acts 2011, 82nd Leg., R.S., Ch. 1113 (S.B. 1910), Sec. 1,


eff. June 17, 2011.


SUBCHAPTER M. WINTER STORM URI DEFAULT BALANCE FINANCING


Sec. 39.601.AAPURPOSE. (a) The purpose of this subchapter is


to address the Winter Storm Uri default balance, as defined by


Section 39.602, in a manner that benefits the public interest by:


(1)AAenabling the independent organization to finance


the payment of the default balance with debt obligations; and


(2)AAauthorizing the commission to contract with the


comptroller under Section 404.0241, Government Code, to finance the


payment of the default balance with debt obligations.


(b)AAFinancing the default balance in the manner provided by


this subchapter will:


(1)AAallow wholesale market participants that are owed


money to be paid in a more timely manner;


(2)AAreplenish financial revenue auction receipts


temporarily used by the independent organization to reduce the


Winter Storm Uri-related amounts short-paid to the wholesale market


participants; and


(3)AAallow the wholesale market to repay the default


balance over time.


(c)AAThe legislature finds that the financing authorized by


this subchapter serves the public purpose of preserving the


integrity of the electricity market in the ERCOT power region.


(d)AAThe proceeds of debt obligations issued under this


subchapter must be used solely for the purpose of financing default


balances that otherwise would be or have been uplifted to the
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wholesale market.


(e)AAThe commission shall ensure that the structuring and


pricing of debt obligations issued under this subchapter result in


the lowest financing costs consistent with market conditions and


the terms of the commission ’s order.AAThe present value calculation


must use a discount rate equal to the proposed interest rate on the


debt obligations.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.602.AADEFINITIONS.AAIn this subchapter:


(1)AA"Default balance" means an amount of money of not


more than $800 million that includes only:


(A)AAamounts owed to the independent organization


by competitive wholesale market participants from the period of


emergency that otherwise would be or have been uplifted to other


wholesale market participants;


(B)AAfinancial revenue auction receipts used by


the independent organization to temporarily reduce amounts


short-paid to wholesale market participants related to the period


of emergency; and


(C)AAreasonable costs incurred by a state agency


or the independent organization to implement a debt obligation


order under Sections 39.603 and 39.604, including the cost of


retiring or refunding existing debt.


(2)AA"Default charges" means charges assessed to


wholesale market participants to repay amounts financed under this


subchapter to pay the default balance.


(3)AA"Independent organization" means the independent


organization certified under Section 39.151 for the ERCOT power


region.


(4)AA"Period of emergency" means the period beginning


12:01 a.m., February 12, 2021, and ending 11:59 p.m., February 20,


2021.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.
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Sec. 39.603.AADEBT OBLIGATION ORDER. (a)AAOn application by


the independent organization, the commission by order may authorize


the independent organization to establish a debt financing


mechanism to finance the default balance if the commission finds


that the debt obligations are needed to preserve the integrity of


the wholesale market and the public interest, after considering:


(1)AAthe need to timely replenish financial revenue


auction receipts used by the independent organization to reduce


amounts short-paid to wholesale market participants;


(2)AAthe interests of wholesale market participants


that are owed balances; and


(3)AAthe potential effects of uplifting those balances


to the wholesale market without a financing vehicle.


(b)AAThe order must state:


(1)AAthe default balance to be financed; and


(2)AAthe period over which the default charges must be


assessed to repay the debt obligations, which may not exceed 30


years.


(c)AAThe order must include an adjustment mechanism


requiring the independent organization to adjust default charges to


refund, over the remaining period of the default charges, any


payments made by a market participant toward unpaid obligations


from the period of emergency that were included in the financed


default balance.


(d)AAThe independent organization shall collect from and


allocate among wholesale market participants the default charges


using the same allocated pro rata share methodology under which the


charges would otherwise be uplifted under the protocols in effect


on March 1, 2021.AAThe default charges must be assessed on all


wholesale market participants, including market participants who


are in default but still participating in the wholesale market and


who enter the market after a debt obligation order is issued under


this subchapter, and may be based on periodically updated


transaction data to prevent market participants from engaging in


behavior designed to avoid the default charges.


(e)AANot later than the 30th day after the date the


independent organization receives a default charge payment from a
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wholesale market participant, the independent organization shall


remit the payment to the comptroller toward repayment of debt


obligations in which the comptroller made an investment under


Section 404.0241(b-1), Government Code, if applicable.


(f)AANotwithstanding another provision of this subchapter,


default charges may not be collected from or allocated to a market


participant that:


(1)AAotherwise would be subject to a default charge


solely as a result of acting as a central counterparty


clearinghouse in wholesale market transactions in the ERCOT power


region; and


(2)AAis regulated as a derivatives clearing


organization, as defined by Section 1a, Commodity Exchange Act (7


U.S.C. Section 1a).


(g)AANot later than the 90th day after the date the


independent organization files an application for an order under


Subsection (a), the commission shall issue an order described by


Subsection (a) or an order denying the application.AAThe order


becomes effective in accordance with its terms and the order,


together with the default charges authorized in the order, shall be


irrevocable and not subject to reduction, impairment, or adjustment


by further action of the commission after the order takes


effect.AANotwithstanding this requirement, the commission may


refinance any debt obligations created by an order issued under


this subchapter if the commission determines that the refinancing


is in the public interest, considering the interest of both the


ERCOT market and the state’s interest in the economic stabilization


fund, and otherwise meets the requirements of this subchapter.


(h)AAAn order described by Subsection (a) or (g) is not


subject to rehearing by the commission. The order may be reviewed by


appeal by a party to the proceeding to a Travis County district


court that is filed not later than the 15th day after the date the


order is signed by the commission.AAThe judgment of the district


court may be reviewed only by a direct appeal to the Supreme Court


of Texas that is filed not later than the 15th day after the date of


the entry of judgment.AAAll appeals shall be heard and determined


by the district court and the Supreme Court of Texas as
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expeditiously as possible with lawful precedence over other


matters.AAReview on appeal shall be based solely on the record


before the commission and briefs to the court and shall be limited


to whether the order conforms to the constitution and laws of this


state and the United States and is within the authority of the


commission under this chapter.


(i)AAA debt obligation issued under this section is a


nonrecourse debt secured solely by the default charges explicitly


assessed to repay the obligation. The independent organization’s


obligations authorized under this section do not create personal


liability for the independent organization.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.604.AACOMMISSION-AUTHORIZED FINANCING. (a) The


commission may contract with another state agency with expertise in


public financing to establish a debt financing mechanism for the


payment of the default balance as defined in this subchapter, under


an order that meets the requirements of Section 39.603. This


section does not apply to a default balance securitized under


Subchapter D, Chapter 41.


(b)AAThe contracted state agency and any issuer, along with


the independent organization, must be a party to the commission’s


proceedings that address the issuance of an order.


(c)AAIn addition to the other applicable requirements of this


subtitle, an order issued under this section must:


(1)AArequire the sale, assignment, or other transfer to


the contracted state agency of default charges created by the order


and, following that sale, assignment, or transfer, require that


default charges paid under any order be created, assessed, and


collected as the property of the contracted state agency, subject


to subsequent sale, assignment, or transfer by the contracted state


agency as authorized under this subchapter;


(2)AAauthorize:


(A)AAthe issuance of debt obligations by the


contracted state agency secured by a pledge of default charge


revenue, and the application of the proceeds of those debt
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obligations, net of issuance costs, to the independent


organization; or


(B)AAthe acquisition of default charge revenue


from the independent organization by the contracted state agency,


financed:


(i)AAby a loan by an issuer to the contracted


state agency of the proceeds of debt obligations, net of issuance


costs; or


(ii)AAby the acquisition by an issuer from


the contracted state agency of the default charge revenue and in


each case the pledge of the revenue to the repayment of the loan or


other debt obligation, as applicable; and


(3)AAauthorize the independent organization to serve as


collection agent to collect the default charges and transfer the


collected default charges to the contracted state agency or the


issuer, as appropriate.


(d)AAAfter issuance of the order, the contracted state agency


shall arrange for the issuance of debt obligations, as specified by


the order, by the contracted state agency or another issuer


selected by the contracted state agency and approved by the


commission.


(e)AADebt obligations issued pursuant to an order issued


under this section are secured only by the default charge revenue


and any other funds pledged under the bond documents.AANo assets of


the state or the independent organization are subject to claims by


the holders of the debt obligations.AAFollowing assignment of the


default charge revenue, the independent organization does not have


any beneficial interest or claim of right in the revenue.


(f)AAEffective on the date the first debt obligations are


issued under this subchapter, if any provision of this title or


portion of this title is held to be invalid or is invalidated,


superseded, replaced, or repealed, or expires for any reason, that


occurrence does not affect the validity or continuation of this


subchapter or any other provision of this title that is relevant to


the issuance, administration, payment, retirement, or refunding of


debt obligations authorized under this subchapter or to any actions


of the independent organization, its successors, an assignee, a
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collection agent, the contracted state agency, or an issuer and


those provisions shall remain in full force and effect.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.605.AADEFAULT CHARGES NONBYPASSABLE.AAAn order


issued under Section 39.603 or 39.604 must:


(1)AAinclude terms ensuring that the imposition and


collection of default charges authorized in the order shall be


nonbypassable by wholesale market participants; and


(2)AAauthorize the independent organization to


establish appropriate fees and other methods for pursuing amounts


owed from entities exiting the wholesale market.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.606.AATRUE-UP MECHANISM.AAAn order issued under


Section 39.603 or 39.604 must include a mechanism requiring that


default charges be reviewed and adjusted at least annually, not


later than the 45th day after the anniversary date of the issuance


of the order, to:


(1)AAcorrect over-collections or under-collections


over the preceding 12 months; and


(2)AAensure the expected recovery of amounts sufficient


to timely provide all payments of debt service.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.607.AATAX EXEMPTION.AAThe transfer and receipt of


default charges are exempt from state and local sales and use,


franchise, and gross receipts taxes.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.608.AAPROPERTY RIGHTS. (a)AAThe rights and


interests of the independent organization or its successor under a


debt obligation order issued under this subchapter, including the
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right to impose, collect, and receive default charges, shall be


only contract rights until they are first transferred to an


assignee or pledged in connection with an investment agreement


entered into under Section 404.0241, Government Code, or the


issuance of debt obligations, at which time they will become


default property, as described by Subsection (b).


(b)AADefault property shall constitute a present property


right for purposes of contracts concerning the sale or pledge of


property, even though the imposition and collection of default


charges depends on further acts of the independent organization or


others that have not yet occurred.AAA debt obligation order issued


under this subchapter shall remain in effect and the property shall


continue to exist for the same period as the pledge of the state


described by Section 39.609.


(c)AAAll revenues and collections resulting from default


charges shall constitute proceeds only of the default property


arising from the debt obligation order.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.609.AAPLEDGE OF STATE.AADebt obligations issued


pursuant to this subchapter, including any bonds, are not a debt or


obligation of the state and are not a charge on its full faith and


credit or taxing power.AAThe state pledges, however, for the


benefit and protection of financing parties and the independent


organization that it will not take or permit any action that would


impair the value of default property, or reduce, alter, or impair


the default charges to be imposed, collected, and remitted to


financing parties, until the principal, interest and premium, and


any other charges incurred and contracts to be performed in


connection with the related debt obligations have been paid and


performed in full.AAAny party issuing a debt obligation under this


subchapter is authorized to include this pledge in any


documentation relating to the obligation.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.
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SUBCHAPTER N. WINTER STORM URI UPLIFT FINANCING


Sec. 39.651.AAPURPOSE; USE OF PROCEEDS. (a) The purpose of


this subchapter is to address the Winter Storm Uri uplift balance


by:


(1)AAenabling the independent organization certified


under Section 39.151 for the ERCOT power region to finance the


uplift balance on behalf of wholesale market participants through


debt obligations; and


(2)AAauthorizing the commission to contract with


another state agency to finance the payment of the uplift balance


with debt obligations or use any another financial mechanism


consistent with this subchapter for that purpose.


(b)AAFinancing the uplift balance in the manner provided by


this subchapter will allow wholesale market participants who were


assessed extraordinary uplift charges due to consumption during the


period of emergency to pay those charges over a longer period of


time, alleviating liquidity issues and reducing the risk of


additional defaults in the wholesale market.


(c)AAThe legislature finds that authorizing financing under


this subchapter serves the public purpose of allowing the


commission to stabilize the wholesale electricity market in the


ERCOT power region.


(d)AAThe proceeds of debt obligations issued under this


subchapter must be used solely for the purpose of financing


reliability deployment price adder charges and ancillary service


costs that exceeded the commission ’s system-wide offer cap and were


uplifted to load-serving entities based on consumption during the


period of emergency.AAA load-serving entity that receives proceeds


from the debt obligations may use the proceeds solely for the


purposes of fulfilling payment obligations directly related to such


costs and refunding such costs to retail customers who have paid or


otherwise would be obligated to pay such costs.


(e)AAThe commission shall ensure that the structuring and


pricing of the debt obligations results in the lowest uplift


charges consistent with market conditions and the terms of the


order issued under this subchapter.AAThe present value calculation
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must use a discount rate equal to the proposed interest rate on the


debt obligations.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.652.AADEFINITIONS.AAIn this subchapter:


(1)AA"Independent organization" means the independent


organization certified under Section 39.151 for the ERCOT power


region.


(2)AA"Load-serving entity" means a municipally owned


utility, an electric cooperative, or a retail electric provider.


(3)AA"Period of emergency" means the period beginning


12:01 a.m., February 12, 2021, and ending 11:59 p.m., February 20,


2021.


(4)AA"Uplift balance" means an amount of money of not


more than $2.1 billion that was uplifted to load-serving entities


on a load ratio share basis due to energy consumption during the


period of emergency for reliability deployment price adder charges


and ancillary services costs in excess of the commission’s


system-wide offer cap, excluding amounts securitized under


Subchapter D, Chapter 41.AAThe term does not include amounts that


were part of the prevailing settlement point price during the


period of emergency.


(5)AA"Uplift charges" means charges assessed to


load-serving entities to repay amounts financed under this


subchapter to pay the uplift balance and reasonable costs incurred


by a state agency or the independent organization to implement a


debt obligation order under Section 39.653, 39.654, or 39.655,


including the cost of retiring or refunding existing debt.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.653.AADEBT OBLIGATION ORDER. (a)AAThe independent


organization shall file an application with the commission to


establish a debt financing mechanism for the payment of the uplift


balance if the commission finds that such financing will support


the financial integrity of the wholesale market and is necessary to


169



http://www.legis.state.tx.us/tlodocs/87R/billtext/html/HB04492F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.151

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=41.151

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=41

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.653

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.654

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.655

http://www.legis.state.tx.us/tlodocs/87R/billtext/html/HB04492F.HTM





protect the public interest, considering the impacts on both


wholesale market participants and retail customers.


(b)AAAn order issued under this section must:


(1)AAstate the uplift balance to be financed;


(2)AAstate the period over which the uplift charges


must be assessed to repay the debt obligations, which may not exceed


30 years; and


(3)AAprovide the process for remitting the proceeds of


the financing to load-serving entities who were exposed to the


costs included in the uplift balance, including a requirement for


the load-serving entities to submit documentation of their


exposure.


(c)AAThe independent organization shall assess uplift


charges to all load-serving entities on a load ratio share basis,


which may be translated to a kWh charge, including load serving


entities who enter the market after an order has been issued under


this subchapter, but excluding the load of entities that opt out


under Subsection (d).


(d)AAThe commission shall develop a one-time process that


allows municipally owned utilities, electric cooperatives, river


authorities, a retail electric provider that has the same corporate


parent as each of the provider’s customers, a retail electric


provider that is an affiliate of each of the provider’s customers,


and transmission-voltage customers served by a retail electric


provider to opt out of the uplift charges by paying in full all


invoices owed for usage during the period of emergency.


Load-serving entities and transmission-voltage customers that opt


out under this subsection shall not receive any proceeds from the


uplift financing.


(e)AAAn order issued under this section must include a


requirement that any load-serving entity that receives proceeds


from the financing that exceed the entity’s actual exposure to


uplift charges from consumption during the period of emergency


notify the independent organization and remit any excess


receipts.AAAny payments received under this subsection must be


credited against the uplift balance to reduce the remaining uplift


charges.
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(f)AANot later than the 90th day after the date the


independent organization files an application for an order under


Subsection (a), the commission shall issue an order described by


Subsection (a) or an order denying the application.AAThe order


becomes effective in accordance with its terms and the order,


together with the uplift charges authorized in the order, shall be


irrevocable and not subject to reduction, impairment, or adjustment


by further action of the commission after it takes


effect.AANotwithstanding this requirement, the commission may


refinance any debt obligations created by an order under this


subchapter if the commission determines that the refinancing is in


the public interest and otherwise meets the requirements of this


subchapter.


(g)AAAn order issued under this section is not subject to


rehearing by the commission. An order may be reviewed by appeal by a


party to the proceeding to a Travis County district court filed not


later than the 15th day after the date the order is signed by the


commission. The judgment of the district court may be reviewed only


by direct appeal to the Supreme Court of Texas filed not later than


the 15th day after the date of the entry of judgment. All appeals


shall be heard and determined by the district court and the Supreme


Court of Texas as expeditiously as possible with lawful precedence


over other matters. Review on appeal shall be based solely on the


record before the commission and briefs to the court and shall be


limited to whether the order conforms to the constitution and laws


of this state and the United States and is within the authority of


the commission under this chapter.


(h)AAA debt obligation issued under this section is a


nonrecourse debt secured solely by the uplift charges explicitly


assessed to repay the obligation.AAThe independent organization’s


obligations authorized under this section do not create personal


liability for the independent organization.


(i)AAThis section does not apply to any balance securitized


under Subchapter D, Chapter 41.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


171



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=41.151

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=41

http://www.legis.state.tx.us/tlodocs/87R/billtext/html/HB04492F.HTM





Sec. 39.654.AACOMMISSION-AUTHORIZED FINANCING. (a)AAThe


commission may contract with another state agency with expertise in


public financing to establish a debt financing mechanism to finance


the payment of the uplift balance under an order that meets the


requirements of Section 39.653.


(b)AAThe contracted state agency and any issuer must be a


party to the commission’s proceedings that address the issuance of


an order along with the independent organization.


(c)AAIn addition to the other applicable requirements of this


subtitle, an order issued under this section must:


(1)AArequire the sale, assignment, or other transfer to


the contracted state agency of uplift charges created by the order


and, following that sale, assignment, or transfer, require that


uplift charges paid under any order be created, assessed, and


collected as the property of the contracted state agency, subject


to subsequent sale, assignment, or transfer by the contracted state


agency as authorized under this subchapter;


(2)AAauthorize:


(A)AAthe issuance of debt obligations by the


contracted state agency secured by a pledge of uplift charge


revenue, and the application of the proceeds of those debt


obligations, net of issuance costs, to the independent


organization; or


(B)AAthe acquisition of uplift charge revenue from


the independent organization by the contracted state agency,


financed:


(i)AAby a loan by an issuer to the contracted


state agency of the proceeds of debt obligations, net of issuance


costs; or


(ii)AAby the acquisition by an issuer from


the contracted state agency of the uplift charge revenue and in each


case the pledge of the revenue to the repayment of the loan or debt


obligations, as applicable; and


(3)AAauthorize the independent organization to serve as


collection agent to collect the uplift charges and transfer the


collected uplift charges to the contracted state agency or the


issuer, as appropriate.
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(d)AAAfter issuance of the order, the contracted state agency


shall arrange for the issuance of debt obligations, as specified by


the order, by the contracted state agency or another issuer


selected by the contracted state agency and approved by the


commission.


(e)AADebt obligations issued pursuant to an order issued


under this section are secured only by the uplift charge revenue and


any other funds pledged under the bond documents.AANo assets of the


state or the independent organization are subject to claims by the


holders of the debt obligations.AAFollowing assignment of the


uplift charge revenue, the independent organization does not have


any beneficial interest or claim of right in the revenue.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.655.AAOTHER FINANCIAL MECHANISM.AAThe commission may


use a financial mechanism other than the mechanisms described by


Sections 39.653 and 39.654 that meets the requirements of this


subchapter to accomplish the purposes of this subchapter.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.656.AAUPLIFT CHARGES NONBYPASSABLE.AAAn order issued


under Section 39.653, 39.654, or 39.655 must:


(1)AAinclude terms ensuring that the imposition and


collection of uplift charges authorized in the order shall be


nonbypassable, except for entities excluded under Section


39.653(d); and


(2)AAauthorize the independent organization to


establish appropriate fees and other methods for pursuing amounts


owed from entities exiting the wholesale market.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.657.AATRUE-UP.AAAn order shall include a mechanism


requiring that uplift charges be reviewed and adjusted at least


annually, not later than the 45th day after the anniversary date of


173



http://www.legis.state.tx.us/tlodocs/87R/billtext/html/HB04492F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.653

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.654

http://www.legis.state.tx.us/tlodocs/87R/billtext/html/HB04492F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.653

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.654

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.655

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.653

http://www.legis.state.tx.us/tlodocs/87R/billtext/html/HB04492F.HTM





the issuance of the debt obligations, to:


(1)AAcorrect over-collections or under-collections


over the preceding 12 months; and


(2)AAensure the expected recovery of amounts sufficient


to timely provide all payments of debt service and other required


amounts and charges in connection with the debt obligations.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.658.AATAX EXEMPTION.AATransactions involving the


transfer and ownership of uplift property and the receipt of uplift


charges are exempt from state and local income, sales, franchise,


gross receipts, and other taxes or similar charges.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.659.AASEVERABILITY.AAEffective on the date the first


debt obligations are issued under this subchapter, if any provision


in this title or portion of this title is held to be invalid or is


invalidated, superseded, replaced, repealed, or expires for any


reason, that occurrence does not affect the validity or


continuation of this subchapter or any other provision of this


title that is relevant to the issuance, administration, payment,


retirement, or refunding of debt obligations or to any actions of


the independent organization, its successors, an assignee, a


collection agent, or a financing party, which shall remain in full


force and effect.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.660.AACUSTOMER CHARGES.AAAll load-serving entities


that receive offsets to specific uplift charges from the


independent organization under this subchapter must adjust


customer invoices to reflect the offsets for any charges that were


or would otherwise be passed through to customers under the terms of


service with the load-serving entity, including by providing a


refund for any offset charges that were previously paid.AAAn
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electric cooperative, including an electric cooperative that


elects to receive offsets, shall not otherwise become subject to


rate regulation by the commission and receipt of offsets does not


affect the applicability of Chapter 41 to an electric cooperative.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.661.AAENFORCEMENT.AAThe commission may use any


enforcement mechanism established by Chapter 15 or this chapter,


including revocation of certification by the commission, against


any entity that fails to remit excess receipts from the uplift


balance financing under Section 39.653(e) or otherwise


misappropriates or misuses amounts received from the uplift balance


financing this subchapter.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.662.AAPROPERTY RIGHTS. (a)AAThe rights and


interests of the independent organization or its successor under a


debt obligation order issued under this subchapter, including the


right to impose, collect, and receive uplift charges authorized in


a debt obligation order under this subchapter, shall be only


contract rights until they are first transferred to an assignee or


pledged in connection with the issuance of a financing agreement


entered into under Section 39.654(a) or the issuance of debt


obligations, at which time they will become uplift property, as


described by Subsection (b).


(b)AAUplift property shall constitute a present property


right for purposes of contracts concerning the sale or pledge of


property, even though the imposition and collection of uplift


charges depends on further acts of the independent organization or


others that have not yet occurred.AAA debt obligation order issued


under this subchapter shall remain in effect and the property shall


continue to exist for the same period as the pledge of the state


described by Section 39.663.


(c)AAAll revenues and collections resulting from uplift


charges shall constitute proceeds only of the uplift property
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arising from the debt obligation order.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.663.AAPLEDGE OF STATE.AADebt obligations issued


pursuant to this subchapter, including any bonds, are not a debt or


obligation of the state and are not a charge on its full faith and


credit or taxing power.AAThe state pledges, however, for the


benefit and protection of financing parties and the independent


organization that it will not take or permit any action that would


impair the value of uplift property, or reduce, alter, or impair the


uplift charges to be imposed, collected, and remitted to financing


parties, until the principal, interest and premium, and any other


charges incurred and contracts to be performed in connection with


the related debt obligations have been paid and performed in


full.AAAny party issuing a debt obligation under this subchapter is


authorized to include this pledge in any documentation relating to


the obligation.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


Sec. 39.664.AALEGAL ACTIONS INVOLVING PRICING OR UPLIFT


ACTIONS.AAA load-serving entity that receives proceeds from the


financing under this subchapter shall return an amount of the


proceeds equal to any amount of money received by the entity due to


litigation seeking judicial review of pricing or uplift actions


taken by the commission or the independent organization in


connection with the period of emergency.


Added by Acts 2021, 87th Leg., R.S., Ch. 908 (H.B. 4492), Sec. 5,


eff. June 16, 2021.


SUBCHAPTER Z. MISCELLANEOUS PROVISIONS


Sec.A39.9016.AANUCLEAR SAFETY FEE. An electric utility that


operates a nuclear asset located in a county on the coast of the


Gulf of Mexico shall pay a nuclear safety fee for the year 2000 and


the year 2001 to each taxing unit in which the nuclear asset is
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located, other than a school district, in an amount equal to the


difference between the ad valorem taxes imposed by the taxing unit


in 1999 and the amount of ad valorem taxes imposed by the unit in the


year for which the fee is due, except that the amount of the fee may


not exceed one-half the taxes imposed on the asset by the unit in


1999. The nuclear safety fee shall be considered a tax or fee under


Section 39.258(5).


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.902.AACUSTOMER EDUCATION. (a) On or before January


1, 2001, the commission shall develop and implement an educational


program to inform customers, including low-income and


non-English-speaking customers, about changes in the provision of


electric service resulting from the opening of the retail electric


market and the customer choice pilot program under this chapter.


The educational program shall be neutral and nonpromotional and


shall provide customers with the information necessary to make


informed decisions relating to the source and type of electric


service available for purchase and other information the commission


considers necessary. The educational program shall inform


customers of their rights and of the protections available through


the commission and the office. The educational program may not


duplicate customer information efforts undertaken by retail


electric providers or other private entities. The educational


program may not be targeted to areas served by municipally owned


utilities or electric cooperatives that have not adopted customer


choice. In planning and implementing this program, the commission


shall consult with the office, with the Texas Department of Housing


and Community Affairs, and with customers of and providers of


retail electric service. The commission may enter into contracts


for professional services to carry out the customer education


program.


(b)AARepealed by Acts 2011, 82nd Leg., R.S., Ch. 1083, Sec.


25(162), eff. June 17, 2011.


(c)AAAfter the opening of the retail electric market, the


commission shall conduct ongoing customer education designed to


help customers make informed choices of electric services and
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retail electric providers. As part of ongoing education, the


commission may provide customers information concerning specific


retail electric providers, including instances of complaints


against them and records relating to quality of customer service.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 1083 (S.B. 1179), Sec.


25(162), eff. June 17, 2011.


Sec. 39.9025.AAHOME ELECTRIC ENERGY REPORTS. The commission


may encourage retail electric providers to deliver individualized


home electric energy reports to educate consumers about electric


energy use and energy efficiency to assist consumers to use energy


more efficiently.


Added by Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 21,


eff. September 1, 2007.


This section expired September 1, 2017, according to the date


provided by Subsection (m).


Sec.A39.903.AASYSTEM BENEFIT FUND. (a) The system benefit


fund is an account in the general revenue fund.AAMoney in the


account may be appropriated only for the purposes provided by this


section or other law.AAInterest earned on the system benefit fund


shall be credited to the fund.AASection 403.095, Government Code,


does not apply to the system benefit fund.


(b)AAThe system benefit fund is financed by a nonbypassable


fee set by the commission in an amount not to exceed 65 cents per


megawatt hour. The system benefit fund fee is allocated to


customers based on the amount of kilowatt hours used.


(c)AAThe nonbypassable fee may not be imposed on the retail


electric customers of a municipally owned utility or electric


cooperative before the sixth month preceding the date on which the


utility or cooperative implements customer choice. Money


distributed from the system benefit fund to a municipally owned


utility or an electric cooperative shall be proportional to the


nonbypassable fee paid by the municipally owned utility or the


electric cooperative, subject to the reimbursement provided by
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Subsection (i). On request by a municipally owned utility or


electric cooperative, the commission shall reduce the


nonbypassable fee imposed on retail electric customers served by


the municipally owned utility or electric cooperative by an amount


equal to the amount provided by the municipally owned utility or


electric cooperative or its ratepayers for local low-income


programs and local programs that educate customers about the retail


electric market in a neutral and nonpromotional manner.


(d)AAThe commission shall annually review and approve system


benefit fund accounts, projected revenue requirements, and


proposed nonbypassable fees.


(e)AAMoney in the system benefit fund may be appropriated to


provide funding solely for the following regulatory purposes, in


the following order of priority:


(1)AAprograms to:


(A)AAassist low-income electric customers by


providing the 10 percent reduced rate prescribed by Subsection (h);


and


(B)AAprovide one-time bill payment assistance to


electric customers who are or who have in their households one or


more seriously ill or disabled low-income persons and who have been


threatened with disconnection for nonpayment;


(2)AAcustomer education programs, administrative


expenses incurred by the commission in implementing and


administering this chapter, and expenses incurred by the office


under this chapter;


(3)AAprograms to assist low-income electric customers


by providing the targeted energy efficiency programs described by


Subsection (f)(2);


(4)AAprograms to assist low-income electric customers


by providing the 20 percent reduced rate prescribed by Subsection


(h); and


(5)AAreimbursement to the commission and the Health and


Human Services Commission for expenses incurred in the


implementation and administration of an integrated eligibility


process created under Section 17.007 for customer service discounts


relating to retail electric service, including outreach expenses
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the commission determines are reasonable and necessary.


(f)AANotwithstanding Section 39.106(b), the commission shall


adopt rules regarding programs to assist low-income electric


customers on the introduction of customer choice. The programs may


not be targeted to areas served by municipally owned utilities or


electric cooperatives that have not adopted customer choice. The


programs shall include:


(1)AAreduced electric rates as provided by Subsections


(h)-(l); and


(2)AAtargeted energy efficiency programs to be


administered by the Texas Department of Housing and Community


Affairs in coordination with existing weatherization programs.


(g)AAUntil customer choice is introduced in a power region,


an electric utility may not reduce, in any manner, programs already


offered to assist low-income electric customers.


(h)AAThe commission shall adopt rules for a retail electric


provider to determine a reduced rate for eligible customers to be


discounted off the standard retail service package as approved by


the commission under Section 39.106, or the price to beat


established by Section 39.202, whichever is lower.AAMunicipally


owned utilities and electric cooperatives shall establish a reduced


rate for eligible customers to be discounted off the standard


retail service package established under Section 40.053 or 41.053,


as appropriate.AAThe reduced rate for a retail electric provider


shall result in a total charge that is at least 10 percent and, if


sufficient money in the system benefit fund is available, up to 20


percent, lower than the amount the customer would otherwise be


charged.AATo the extent the system benefit fund is insufficient to


fund the initial 10 percent rate reduction, the commission may


increase the fee to an amount not more than 65 cents per megawatt


hour, as provided by Subsection (b).AAIf the fee is set at 65 cents


per megawatt hour or if the commission determines that


appropriations are insufficient to fund the 10 percent rate


reduction, the commission may reduce the rate reduction to less


than 10 percent.AAFor a municipally owned utility or electric


cooperative, the reduced rate shall be equal to an amount that can


be fully funded by that portion of the nonbypassable fee proceeds
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paid by the municipally owned utility or electric cooperative that


is allocated to the utility or cooperative by the commission under


Subsection (e) for programs for low-income customers of the utility


or cooperative.AAThe reduced rate for municipally owned utilities


and electric cooperatives under this section is in addition to any


rate reduction that may result from local programs for low-income


customers of the municipally owned utilities or electric


cooperatives.


(i)AAA retail electric provider, municipally owned utility,


or electric cooperative seeking reimbursement from the system


benefit fund may not charge an eligible low-income customer a rate


higher than the appropriate rate determined under Subsection (h).


A retail electric provider not subject to the price to beat, or a


municipally owned utility or electric cooperative subject to the


nonbypassable fee under Subsection (c), shall be reimbursed from


the system benefit fund for the difference between the reduced rate


and the rate established under Section 39.106 or, as appropriate,


the rate established under Section 40.053 or 41.053. A retail


electric provider who is subject to the price to beat shall be


reimbursed from the system benefit fund for the difference between


the reduced rate and the price to beat. The commission shall adopt


rules providing for the reimbursement.


(j)AAThe commission shall adopt rules providing for methods


of enrolling customers eligible to receive reduced rates under


Subsection (h). The rules must provide for automatic enrollment as


one enrollment option. The Texas Department of Human Services, on


request of the commission, shall assist in the adoption and


implementation of these rules. The commission and the Texas


Department of Human Services shall enter into a memorandum of


understanding establishing the respective duties of the commission


and the department in relation to the automatic enrollment.


(j-1)AAThe commission shall adopt rules governing the bill


payment assistance program provided under Subsection


(e)(1)(B).AAThe rules must provide that a customer is eligible to


receive the assistance only if the assistance is necessary to


prevent the disconnection of service for nonpayment of bills and


the electric customer is or has in the customer ’s household one or
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more seriously ill or disabled low-income persons whose health or


safety may be injured by the disconnection.AAThe commission may


prescribe the documentation necessary to demonstrate eligibility


for the assistance and may establish additional eligibility


criteria.AAThe Health and Human Services Commission, on request of


the commission, shall assist in the adoption and implementation of


these rules.


(k)AAA retail electric provider is prohibited from charging


the customer a fee for participation in the reduced rate program.


(l)AAFor the purposes of this section, a "low-income electric


customer" is an electric customer:


(1)AAwhose household income is not more than 125


percent of the federal poverty guidelines; or


(2)AAwho receives food stamps from the Texas Department


of Human Services or medical assistance from a state agency


administering a part of the medical assistance program.


(m)AAThis section expires September 1, 2017.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by Acts 2001, 77th Leg., ch. 1466, Sec. 19(a), eff. June 15,


2001; Acts 2001, 77th Leg., ch. 1394, Sec. 3, eff. Sept. 1, 2001;


Acts 2001, 77th Leg., ch. 1451, Sec. 3, eff. Sept. 1, 2001; Acts


2003, 78th Leg., ch. 211, Sec. 2.02, eff. June 16, 2003; Acts 2003,


78th Leg., ch. 1296, Sec. 4(a), eff. June 20, 2003.


Amended by:


Acts 2005, 79th Leg., Ch. 412 (S.B. 1652), Sec. 17, eff.


September 1, 2005.


Acts 2005, 79th Leg., Ch. 728 (H.B. 2018), Sec. 21.001, eff.


September 1, 2005.


Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 11, eff.


September 1, 2005.


Acts 2005, 79th Leg., Ch. 797 (S.B. 408), Sec. 12, eff.


September 1, 2005.


Acts 2005, 79th Leg., Ch. 899 (S.B. 1863), Sec. 14.01, eff.


August 29, 2005.


Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.10,


eff. September 1, 2013.


Acts 2013, 83rd Leg., R.S., Ch. 835 (H.B. 7), Sec. 16, eff.
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June 14, 2013.


Acts 2015, 84th Leg., R.S., Ch. 706 (H.B. 1101), Sec. 1, eff.


June 17, 2015.


Sec.A39.9044.AAGOAL FOR NATURAL GAS. (a) It is the intent of


the legislature that 50 percent of the megawatts of generating


capacity installed in this state after January 1, 2000, use natural


gas. To the extent permitted by law, the commission shall establish


a program to encourage utilities to comply with this section by


using natural gas produced in this state as the preferential fuel.


This section does not apply to generating capacity for renewable


energy technologies.


(b)AAThe commission shall establish a natural gas energy


credits trading program. Any power generation company, municipally


owned utility, or electric cooperative that does not satisfy the


requirements of Subsection (a) by directly owning or purchasing


capacity using natural gas technologies shall purchase sufficient


natural gas energy credits to satisfy the requirements by holding


natural gas energy credits in lieu of capacity from natural gas


energy technologies.


(c)AANot later than January 1, 2000, the commission shall


adopt rules necessary to administer and enforce this section and to


perform any necessary studies in cooperation with the Railroad


Commission of Texas. At a minimum, the rules shall:


(1)AAestablish the minimum annual natural gas


generation requirement for each power generation company,


municipally owned utility, and electric cooperative operating in


this state in a manner reasonably calculated by the commission to


produce, on a statewide basis, compliance with the requirement


prescribed by Subsection (a); and


(2)AAspecify reasonable performance standards that all


natural gas capacity additions must meet to count against the


requirement prescribed by Subsection (a) and that:


(A)AAare designed and operated so as to maximize


the energy output from the capacity additions in accordance with


then-current industry standards and best industry standards; and


(B)AAencourage the development, construction, and
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operation of new natural gas energy projects at those sites in this


state that have the greatest economic potential for capture and


development of this state’s environmentally beneficial natural gas


resources.


(d)AAThe commission, with the assistance of the Railroad


Commission of Texas, shall adopt rules allowing and encouraging


retail electric providers and municipally owned utilities and


electric cooperatives that have adopted customer choice to market


electricity generated using natural gas produced in this state as


environmentally beneficial. The rules shall allow a provider,


municipally owned utility, or cooperative to:


(1)AAemphasize that natural gas produced in this state


is the cleanest-burning fossil fuel; and


(2)AAlabel the electricity generated using natural gas


produced in this state as "green" electricity.


(e)AAIn this section, "natural gas technology" means any


technology that exclusively relies on natural gas as a primary fuel


source.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A39.9048.AANATURAL GAS FUEL. It is the intent of the


legislature that:


(1)AAthe cost of generating electricity remain as low


as possible; and


(2)AAthe state establish and publicize a program to


keep the costs of fuel, such as natural gas, used for generating


electricity low.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec. 39.905.AAGOAL FOR ENERGY EFFICIENCY. (a)AAIt is the


goal of the legislature that:


(1)AAelectric utilities will administer energy


efficiency incentive programs in a market-neutral,


nondiscriminatory manner but will not offer underlying competitive


services;


(2)AAall customers, in all customer classes, will have


a choice of and access to energy efficiency alternatives and other
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choices from the market that allow each customer to reduce energy


consumption, summer and winter peak demand, or energy costs;


(3)AAeach electric utility annually will provide,


through market-based standard offer programs or through targeted


market-transformation programs, incentives sufficient for retail


electric providers and competitive energy service providers to


acquire additional cost-effective energy efficiency, subject to


cost ceilings established by the commission, for the utility’s


residential and commercial customers equivalent to:


(A)AAnot less than:


(i)AA30 percent of the electric utility’s


annual growth in demand of residential and commercial customers by


December 31 of each year beginning with the 2013 calendar year; and


(ii)AAthe amount of energy efficiency to be


acquired for the utility ’s residential and commercial customers for


the most recent preceding year; and


(B)AAfor an electric utility whose amount of


energy efficiency to be acquired under this subsection is


equivalent to at least four-tenths of one percent of the electric


utility’s summer weather-adjusted peak demand for residential and


commercial customers in the previous calendar year, not less than:


(i)AAfour-tenths of one percent of the


utility’s summer weather-adjusted peak demand for residential and


commercial customers by December 31 of each subsequent year; and


(ii)AAthe amount of energy efficiency to be


acquired for the utility ’s residential and commercial customers for


the most recent preceding year;


(4)AAeach electric utility in the ERCOT region shall


use its best efforts to encourage and facilitate the involvement of


the region’s retail electric providers in the delivery of


efficiency programs and demand response programs under this


section, including programs for demand-side renewable energy


systems that:


(A)AAuse distributed renewable generation, as


defined by Section 39.916; or


(B)AAreduce the need for energy consumption by


using a renewable energy technology, a geothermal heat pump, a
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solar water heater, or another natural mechanism of the


environment;


(5)AAretail electric providers in the ERCOT region, and


electric utilities outside of the ERCOT region, shall provide


customers with energy efficiency educational materials; and


(6)AAnotwithstanding Subsection (a)(3), electric


utilities shall continue to make available, at 2007 funding and


participation levels, any load management standard offer programs


developed for industrial customers and implemented prior to May 1,


2007.


(b)AAThe commission shall provide oversight and adopt rules


and procedures to ensure that the utilities can achieve the goal of


this section, including:


(1)AAestablishing an energy efficiency cost recovery


factor for ensuring timely and reasonable cost recovery for utility


expenditures made to satisfy the goal of this section;


(2)AAestablishing an incentive under Section 36.204 to


reward utilities administering programs under this section that


exceed the minimum goals established by this section;


(3)AAproviding a utility that is unable to establish an


energy efficiency cost recovery factor in a timely manner due to a


rate freeze with a mechanism to enable the utility to:


(A)AAdefer the costs of complying with this


section; and


(B)AArecover the deferred costs through an energy


efficiency cost recovery factor on the expiration of the rate


freeze period;


(4)AAensuring that the costs associated with programs


provided under this section and any shareholder bonus awarded are


borne by the customer classes that receive the services under the


programs;


(5)AAensuring the program rules encourage the value of


the incentives to be passed on to the end-use customer;


(6)AAensuring that programs are evaluated, measured,


and verified using a framework established by the commission that


promotes effective program design and consistent and streamlined


reporting; and
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(7)AAensuring that an independent organization


certified under Section 39.151 allows load participation in all


energy markets for residential, commercial, and industrial


customer classes, either directly or through aggregators of retail


customers, to the extent that load participation by each of those


customer classes complies with reasonable requirements adopted by


the organization relating to the reliability and adequacy of the


regional electric network and in a manner that will increase market


efficiency, competition, and customer benefits.


(b-1)AAThe energy efficiency cost recovery factor under


Subsection (b)(1) may not result in an over-recovery of costs but


may be adjusted each year to change rates to enable utilities to


match revenues against energy efficiency costs and any incentives


to which they are granted. The factor shall be adjusted to reflect


any over-collection or under-collection of energy efficiency cost


recovery revenues in previous years.


(b-2)AARepealed by Acts 2011, 82nd Leg., R.S., Ch. 180, Sec.


3, eff. September 1, 2011.


(b-3)AABeginning not later than January 1, 2008, the


commission, in consultation with the State Energy Conservation


Office, annually for a period of five years shall compute and report


to ERCOT the projected energy savings and demand impacts for each


entity in the ERCOT region that administers standard offer


programs, market transformation programs, combined heating and


power technology, demand response programs, solar incentive


programs, appliance efficiency standards, energy efficiency


programs in public buildings, and any other relevant programs that


are reasonably anticipated to reduce electricity energy or peak


demand or that serve as substitutes for electric supply.


(b-4)AAThe commission and ERCOT shall develop a method to


account for the projected efficiency impacts under Subsection (b-3)


in ERCOT’s annual forecasts of future capacity, demand, and


reserves.


(c)AAA standard offer program provided under Subsection


(a)(3) must be neutral with respect to technologies, equipment, and


fuels, including thermal, chemical, mechanical, and electrical


energy storage technologies.


187



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.151





(d)AAThe commission shall establish a procedure for


reviewing and evaluating market-transformation program options


described by this subsection and other options.AAIn evaluating


program options, the commission may consider the ability of a


program option to reduce costs to customers through reduced demand,


energy savings, and relief of congestion.AAUtilities may choose to


implement any program option approved by the commission after its


evaluation in order to satisfy the goal in Subsection (a),


including:


(1)AAenergy-smart schools;


(2)AAappliance retirement and recycling;


(3)AAair conditioning system tune-ups;


(4)AAthe installation of variable speed air


conditioning systems, motors, and drives;


(5)AAthe use of trees or other landscaping for energy


efficiency;


(6)AAcustomer energy management and demand response


programs;


(7)AAhigh performance residential and commercial


buildings that will achieve the levels of energy efficiency


sufficient to qualify those buildings for federal tax incentives;


(8)AAcommissioning services for commercial and


institutional buildings that result in operational and maintenance


practices that reduce the buildings ’ energy consumption;


(9)AAprograms for customers who rent or lease their


residence or commercial space;


(10)AAprograms providing energy monitoring equipment


to customers that enable a customer to better understand the


amount, price, and time of the customer’s energy use;


(11)AAenergy audit programs for owners and other


residents of single-family or multifamily residences and for small


commercial customers;


(12)AAnet-zero energy new home programs;


(13)AAsolar thermal or solar electric programs;


(14)AAprograms for using windows and other glazing


systems, glass doors, and skylights in residential and commercial


buildings that reduce solar gain by at least 30 percent from the
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level established for the federal Energy Star windows program;


(15)AAdata center efficiency programs; and


(16)AAenergy use programs with measurable and


verifiable results that reduce energy consumption through


behavioral changes that lead to efficient use patterns and


practices.


(e)AAAn electric utility may use money approved by the


commission for energy efficiency programs to perform necessary


energy efficiency research and development to foster continuous


improvement and innovation in the application of energy efficiency


technology and energy efficiency program design and


implementation.AAMoney the utility uses under this subsection may


not exceed 10 percent of the greater of:


(1)AAthe amount the commission approved for energy


efficiency programs in the utility’s most recent full rate


proceeding; or


(2)AAthe commission-approved expenditures by the


utility for energy efficiency in the previous year.


(f)AAEach unbundled transmission and distribution utility


shall include in its energy efficiency plan a targeted low-income


energy efficiency program, and the savings achieved by the program


shall count toward the transmission and distribution utility’s


energy efficiency goal.AAThe commission shall determine the


appropriate level of funding to be allocated to both targeted and


standard offer low-income energy efficiency programs in each


unbundled transmission and distribution utility service area.AAThe


level of funding for low-income energy efficiency programs shall be


provided from money approved by the commission for the transmission


and distribution utility’s energy efficiency programs.AAThe


commission shall ensure that annual expenditures for the targeted


low-income energy efficiency programs of each unbundled


transmission and distribution utility are not less than 10 percent


of the transmission and distribution utility’s energy efficiency


budget for the year.AAA targeted low-income energy efficiency


program must comply with the same audit requirements that apply to


federal weatherization subrecipients.AAIn an energy efficiency


cost recovery factor proceeding related to expenditures under this
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subsection, the commission shall make findings of fact regarding


whether the utility meets requirements imposed under this


subsection.AAThe state agency that administers the federal


weatherization assistance program shall participate in energy


efficiency cost recovery factor proceedings related to


expenditures under this subsection to ensure that targeted


low-income weatherization programs are consistent with federal


weatherization programs and adequately funded.


(g)AAThe commission may provide for a good cause exemption to


a utility’s liability for an administrative penalty or other


sanction if the utility fails to meet a goal for energy efficiency


under this section and the utility’s failure to meet the goal is


caused by one or more factors outside of the utility’s control,


including:


(1)AAinsufficient demand by retail electric providers


and competitive energy service providers for program incentive


funds made available by the utility through its programs;


(2)AAchanges in building energy codes; and


(3)AAchanges in government-imposed appliance or


equipment efficiency standards.


(h)AAFor an electric utility operating in an area not open to


competition, the utility may achieve the goal of this section by:


(1)AAproviding rebate or incentive funds directly to


customers to promote or facilitate the success of programs


implemented under this section; or


(2)AAdeveloping, subject to commission approval, new


programs other than standard offer programs and market


transformation programs, to the extent that the new programs


satisfy the same cost-effectiveness requirements as standard offer


programs and market transformation programs.


(i)AAFor an electric utility operating in an area open to


competition, on demonstration to the commission, after a contested


case hearing, that the requirements under Subsection (a) cannot be


met in a rural area through retail electric providers or


competitive energy service providers, the utility may achieve the


goal of this section by providing rebate or incentive funds


directly to customers in the rural area to promote or facilitate the
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success of programs implemented under this section.


(j)AAAn electric utility may use energy audit programs to


achieve the goal of this section if:


(1)AAthe programs do not constitute more than three


percent of total program costs under this section; and


(2)AAthe addition of the programs does not cause a


utility’s portfolio of programs to no longer be cost-effective.


(k)AATo help a residential or nongovernmental nonprofit


customer make informed decisions regarding energy efficiency, the


commission may consider program designs that ensure, to the extent


practicable, the customer is provided with information using


standardized forms and terms that allow the customer to compare


offers for varying degrees of energy efficiency attainable using a


measure the customer is considering by cost, estimated energy


savings, and payback periods.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., Ch. 328 (S.B. 712), Sec. 1, eff.


September 1, 2005.


Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 22, eff.


September 1, 2007.


Acts 2011, 82nd Leg., R.S., Ch. 180 (S.B. 1125), Sec. 1, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 180 (S.B. 1125), Sec. 3, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 1346 (S.B. 1434), Sec. 1, eff.


June 17, 2011.


Acts 2013, 83rd Leg., R.S., Ch. 1079 (H.B. 3361), Sec. 4.01,


eff. September 1, 2013.


Acts 2019, 86th Leg., R.S., Ch. 467 (H.B. 4170), Sec. 16.003,


eff. September 1, 2019.


Sec. 39.9051.AAENERGY EFFICIENCY FOR MUNICIPALLY OWNED


UTILITIES. (a) In this section, "municipally owned utility" has


the meaning assigned by Section 11.003.


(b)AAThis section applies only to a municipally owned utility


that had retail sales of more than 500,000 megawatt hours in 2005.
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(c)AAIt is the goal of the legislature that:


(1)AAmunicipally owned utilities will administer


energy savings incentive programs;


(2)AAcustomers of a municipally owned utility will have


a choice of and access to energy efficiency alternatives that allow


customers to reduce energy consumption, peak demand, or energy


costs; and


(3)AAeach municipally owned utility will provide


incentives sufficient for municipally owned utilities to acquire


additional cost-effective energy efficiency.


(d)AAThe governing body of a municipally owned utility shall


provide oversight and adopt rules and procedures, as necessary, to


ensure that the utility can achieve the goal of this section.


(e)AAIf a municipally owned utility adopts customer choice by


decision of the governing body under Chapter 40, the commission


shall provide oversight and adopt rules and procedures, as


necessary, to ensure that the municipally owned utility can achieve


the goal in this section in a market-neutral, nondiscriminatory


manner.AAThe commission shall, to the extent possible, include


existing energy efficiency programs already adopted by the


municipally owned utility.


(f)AABeginning April 1, 2012, a municipally owned utility


must report each year to the State Energy Conservation Office, on a


standardized form developed by the office, information regarding


the combined effects of the energy efficiency activities of the


utility from the previous calendar year, including the utility’s


annual goals, programs enacted to achieve those goals, and any


achieved energy demand or savings goals.


(g)AAThe State Energy Conservation Office shall provide the


reports made under Subsection (f) to the Energy Systems Laboratory


at the Texas Engineering Experiment Station of The Texas A&M


University System.AAThe laboratory shall calculate the energy


savings and estimated pollution reductions that resulted from the


reported activities.


(h)AAThe energy systems laboratory shall share the results of


the analysis with the Public Utility Commission of Texas, ERCOT,


the United States Environmental Protection Agency, and the Texas
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Commission on Environmental Quality.


Added by Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 23,


eff. September 1, 2007.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 1068 (S.B. 924), Sec. 1, eff.


September 1, 2011.


Sec. 39.9052.AAENERGY EFFICIENCY FOR ELECTRIC COOPERATIVES.


(a) An electric cooperative shall consider adopting and


implementing energy efficiency programs that reduce the


cooperative’s annual growth in demand in a manner consistent with


standards established in the state for other utilities.


(b)AABeginning April 1, 2012, an electric cooperative that


had retail sales of more than 500,000 megawatt hours in 2005 must


report each year to the State Energy Conservation Office, on a


standardized form developed by the office, information regarding


the combined effects of the energy efficiency activities of the


electric cooperative from the previous calendar year, including the


electric cooperative’s annual goals, programs enacted to achieve


those goals, and any achieved energy demand or savings goals.


(c)AAThe State Energy Conservation Office shall provide the


reports made under Subsection (b) to the Energy Systems Laboratory


at the Texas Engineering Experiment Station of The Texas A&M


University System.AAThe laboratory shall calculate the energy


savings and estimated pollution reductions that resulted from the


reported activities.


(d)AAThe energy systems laboratory shall share the results of


the analysis with the Public Utility Commission of Texas, ERCOT,


the United States Environmental Protection Agency, and the Texas


Commission on Environmental Quality.


Added by Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 23,


eff. September 1, 2007.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 1068 (S.B. 924), Sec. 2, eff.


September 1, 2011.


Sec. 39.9054.AAENERGY EFFICIENCY PLANS AND REPORTS; PUBLIC
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INFORMATION. (a)AAAn electric utility shall submit electronically


an energy efficiency plan and report in a searchable form


prescribed by the commission on or before April 1 of each year.AAThe


commission by rule shall adopt a form that will permit the public to


easily compare information submitted by different electric


utilities.AAThe plan and report must:


(1)AAprovide information on the utility’s performance


in achieving energy efficiency goals for the previous five years;


(2)AAdescribe how the utility intends to achieve future


goals; and


(3)AAprovide any other information the commission


considers relevant.


(b)AAOn the Internet website found at


http://www.puc.state.tx.us, the commission shall publish


information on energy efficiency programs, including:


(1)AAan explanation of the goal for energy efficiency


in this state;


(2)AAa description of the types of energy efficiency


programs available to certain classes of eligible customers;


(3)AAa link to the plans and reports filed as prescribed


by Subsection (a); and


(4)AAa list of persons who install or provide energy


efficiency measures or services by area.


(c)AAThis section does not require the commission to warrant


that the list required to be displayed under Subsection (b)


constitutes a complete or accurate list of all persons who install


energy efficiency measures or services in the marketplace.


Added by Acts 2011, 82nd Leg., R.S., Ch. 180 (S.B. 1125), Sec. 2,


eff. September 1, 2011.


Sec. 39.9055.AAEXAMINATION OF DEMAND RESPONSE POTENTIAL OF


SEAWATER DESALINATION PROJECTS.AAThe commission and the ERCOT


independent system operator shall study the potential for seawater


desalination projects to participate in existing demand response


opportunities in the ERCOT market.AATo the extent feasible, the


study shall determine whether the operational characteristics of


seawater desalination projects enable projects of that kind to
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participate in ERCOT-operated ancillary services markets or other


competitively supplied demand response opportunities.AAThe study


shall also determine the potential economic benefit to a seawater


desalination project if the project is able to reduce its demand


during peak pricing periods.AAThe commission shall include the


results of the study in the report required by Section 12.203.


Added by Acts 2015, 84th Leg., R.S., Ch. 829 (H.B. 4097), Sec. 2,


eff. June 17, 2015.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 35, eff.


September 1, 2023.


Sec.A39.906.AADISPLACED WORKERS. In order to mitigate


potential negative impacts on utility personnel directly affected


by electric industry restructuring, the commission shall allow the


recovery of reasonable employee-related transition costs incurred


and projected for severance, retraining, early retirement,


outplacement, and related expenses for the employees.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec. 39.908.AAEFFECT OF SUNSET PROVISION.AA If the


commission is abolished under Section 12.005 or other law, the


authorities, duties, and functions of the commission under this


chapter shall be performed and carried out by a successor agency to


be designated by the legislature before abolishment of the


commission or, if the legislature does not designate the successor,


by the secretary of state.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 36, eff.


September 1, 2023.


Sec.A39.909.AAPLAN AND REPORT OF WORKFORCE DIVERSITY AND


OTHER BUSINESS PRACTICES. (a)AAIn this section, "small business"


and "historically underutilized business" have the meanings


assigned by former Section 481.191, Government Code, as that


section existed on January 1, 2015.
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(b)AABefore January 1, 2000, each electric utility shall


develop and submit to the commission a comprehensive five-year plan


to enhance diversity of its workforce in all occupational


categories and to increase contracting opportunities for small and


historically underutilized businesses. The plan must consist of:


(1)AAthe electric utility’s historical and current


performance with regard to workforce diversity and contracting with


small and historically underutilized businesses;


(2)AAinitiatives that the electric utility will pursue


in these areas over the period of the plan;


(3)AAa listing of programs and activities the electric


utility will undertake to achieve each of those initiatives; and


(4)AAa listing of the business partnership initiatives


the electric utility will undertake to facilitate small and


historically underutilized business entry into the electric energy


market as generators and retail energy providers taking into


account opportunities for contracting and joint ventures.


(c)AAEach electric utility shall submit an annual report to


the commission and the legislature relating to its efforts to


improve workforce diversity and contracting opportunities for


small and historically underutilized businesses. The report must


be submitted on October 1 of each year or may be included as part of


any other annual report submitted by the electric utility to the


commission. The report must include:


(1)AAthe diversity of the electric utility’s workforce


as of the time of the report;


(2)AAthe electric utility ’s level of contracting with


small and historically underutilized businesses;


(3)AAthe specific progress made under the plan under


Subsection (b);


(4)AAthe specific initiatives, programs, and


activities undertaken under the plan during the preceding year;


(5)AAan assessment of the success of each of those


initiatives, programs, and activities;


(6)AAthe extent to which the electric utility has


carried out its initiatives to facilitate opportunities for


contracts or joint ventures with small and historically
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underutilized businesses; and


(7)AAthe initiatives, programs, and activities the


electric utility will pursue during the next year to increase the


diversity of its workforce and contracting opportunities for small


and historically underutilized businesses.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2015, 84th Leg., R.S., Ch. 364 (H.B. 2667), Sec. 4, eff.


September 1, 2015.


Sec.A39.910.AAINCENTIVE PROGRAM AND GOAL FOR ENERGY


EFFICIENCY FOR MILITARY BASES. (a) The commission by rule shall


establish an electric energy efficiency incentive program under


which each electric utility in an area where customer choice is not


available will provide incentives sufficient for military bases,


retail electric providers, or competitive energy service providers


to install energy efficiency devices or other alternatives at


military bases. The commission shall design the program to provide


military bases with a variety of choices for cost-effective energy


efficiency devices and other alternatives from the market to reduce


energy consumption and energy costs.


(b)AAThe commission shall establish a goal for the program to


reduce, before January 1, 2005, the consumption of electricity by


military bases in this state by five percent as compared to


consumption levels in 2002.


(c)AAThe commission shall approve a nonbypassable surcharge


or other rate mechanism to recover costs associated with the


program established under this section.


(d)AAAn electric utility shall administer the electric


energy efficiency incentive program in a market-neutral,


nondiscriminatory manner. An electric utility may not offer


underlying competitive services.


Added by Acts 2003, 78th Leg., ch. 149, Sec. 23, eff. May 27, 2003.


Sec. 39.911.AAALTERNATIVE FUNDING FOR ENERGY EFFICIENCY AND


RENEWABLE ENERGY SYSTEMS. The State Energy Conservation Office, in


coordination with the governor, the Department of Agriculture, the
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Texas Commission on Environmental Quality, the Texas Education


Agency, the commission, and other appropriate state agencies, shall


solicit gifts, grants, and other financial resources available to


fund energy efficiency improvements and renewable energy systems


for public and private facilities in this state.


Added by Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 23,


eff. September 1, 2007.


Sec. 39.9111.AARULES RELATED TO RENEWABLE POWER


FACILITIES.AAThe commission may adopt rules requiring renewable


power facilities to have reactive power control capabilities or any


other feasible technology designed to reduce the facilities’


effects on system reliability.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 37,


eff. September 1, 2023.


Sec. 39.9112.AAREPORT ON TRANSMISSION AND GENERATION


CAPACITY.AAThe commission and the independent organization


certified under Section 39.151 for the ERCOT power region shall


study the need for increased transmission and generation capacity


throughout this state and report to the legislature the results of


the study and any recommendations for legislation.AAThe report must


be filed with the legislature not later than December 31 of each


even-numbered year.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 37,


eff. September 1, 2023.


Sec. 39.9113.AARENEWABLE ENERGY CREDITS.AATo facilitate


voluntary contractual obligations and verify claims regarding


environmental attributes of renewable energy production in this


state, the independent organization certified under Section 39.151


for the ERCOT power region shall maintain an accreditation and


banking system to award and track voluntary renewable energy


credits generated by eligible facilities.


Added by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 37,


eff. September 1, 2023.
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Sec. 39.912.AAREPORT ON COMBINED HEATING AND POWER


TECHNOLOGY. The commission shall study the installation and use of


combined heating and power technology in this state, and shall


submit a report regarding the commission ’s findings to the 81st


Legislature.AAThe report shall include:


(1)AAan explanation describing combined heating and


power technology and its use; and


(2)AAan explanation of how combined heating and power


technology can be implemented in this state to meet energy


efficiency goals.


Added by Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 23,


eff. September 1, 2007.


Sec. 39.913.AACOMBINING CERTAIN REPORTS. The commission may


combine the reports required under Sections 39.905(b-2) and 39.912.


Added by Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 23,


eff. September 1, 2007.


Sec. 39.914.AACREDIT FOR SURPLUS SOLAR GENERATION BY PUBLIC


SCHOOLS. (a) An electric utility or retail electric provider shall


provide for net metering and contract with an independent school


district so that:


(1)AAsurplus electricity produced by a school


building’s solar electric generation panels is made available for


sale to the electric transmission grid and distribution system; and


(2)AAthe net value of that surplus electricity is


credited to the district.


(b)AAFor areas of this state in which customer choice has not


been introduced, the commission by rule shall require that credits


for electricity produced by a school building ’s solar electric


generation panels reflect the value of the electricity that is made


available for sale to the electric utility in accordance with


federal regulations.


(c)AAFor independent school districts in areas in which


customer choice has been introduced, the district must sell the


school buildings ’ surplus electricity produced to the retail


electric provider that serves the school district’s load at a value
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agreed to between the district and the provider that serves the


district’s load.AAThe agreed value may be based on the clearing


price of energy at the time of day that the electricity is made


available to the grid.AAThe independent organization identified in


Section 39.151 shall develop procedures so that the amount of


electricity purchased from a district under this section is


accounted for in settling the total load served by the provider that


serves the district ’s load.AAA district requesting net metering


services for purposes of this section must have metering devices


capable of providing measurements consistent with the independent


organization’s settlement requirements.


(d)AAA transmission and distribution utility shall make


available to an independent school district for purposes of this


section metering required for services provided under this section,


including separate meters that measure the load and generator


output or a single meter capable of measuring separately in-flow


and out-flow at the point of common coupling meter point.AAThe


district must pay the differential cost of the metering unless the


meters are provided at no additional cost.AAExcept as provided by


this section, Section 39.107 applies to metering under this


section.


(e)AAA municipally owned utility or electric cooperative


shall consider and complete the determinations regarding net


metering service as provided by the federal Public Utility


Regulatory Policies Act of 1978 (16 U.S.C. Section 2601 et seq., as


amended by the federal Energy Policy Act of 2005 (Pub. L. No.


109-58)) after proceedings conducted in accordance with that


law.AAA municipally owned utility or electric cooperative shall


report the determinations made under this subsection to the State


Energy Conservation Office and include in that report information


regarding metering electricity generated by solar panels on public


school building rooftops.


Added by Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 24,


eff. September 1, 2007.


Sec. 39.915.AACONSIDERATION AND APPROVAL OF CERTAIN


TRANSACTIONS. (a) To protect retail customers in this state, and
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to ensure the continuation of cost-effective energy efficiency


measures and delivery systems, notwithstanding any other provision


of this title, an electric utility or transmission and distribution


utility must report to and obtain approval of the commission before


closing any transaction in which:


(1)AAthe electric utility or transmission and


distribution utility will be merged or consolidated with another


electric utility or transmission and distribution utility;


(2)AAat least 50 percent of the stock of the electric


utility or transmission and distribution utility will be


transferred or sold; or


(3)AAa controlling interest or operational control of


the electric utility or transmission and distribution utility will


be transferred.


(b)AAThe commission shall approve a transaction under


Subsection (a) if the commission finds that the transaction is in


the public interest.AAIn making its determination, the commission


shall consider whether the transaction will adversely affect the


reliability of service, availability of service, or cost of service


of the electric utility or transmission and distribution


utility.AAThe commission shall make the determination concerning a


transaction under this subsection not later than the 180th day


after the date the commission receives the relevant report.AAThe


commission may extend the deadline provided by this subsection for


not more than 60 days if the commission determines the extension is


needed to evaluate additional information, to consider actions


taken by other jurisdictions concerning the transaction, to provide


for administrative efficiency, or for other good cause.AAIf the


commission has not made a determination before the expiration of


the deadline provided by or extended under this subsection, the


transaction is considered approved.


(c)AASubsections (a) and (b) do not apply to a transaction


described by Subsection (a) for which a definitive agreement was


executed before April 1, 2007, if an electric utility or


transmission and distribution utility or a person seeking to


acquire or merge with an electric utility or transmission and


distribution utility made a filing for review of the transaction
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under Section 14.101 before May 1, 2007, and the resulting


proceeding was not withdrawn.


(d)AAIf an electric utility or transmission and distribution


utility or a person seeking to acquire or merge with an electric


utility or transmission and distribution utility files with the


commission a stipulation, representation, or commitment in advance


of or as part of a filing under this section or under Section


14.101, the commission may enforce the stipulation,


representation, or commitment to the extent that the stipulation,


representation, or commitment is consistent with the standards


provided by this section and Section 14.101.AAThe commission may


reasonably interpret and enforce conditions adopted under this


section.


Added by Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 25,


eff. September 1, 2007.


Amended by:


Acts 2017, 85th Leg., R.S., Ch. 200 (S.B. 735), Sec. 4, eff.


May 27, 2017.


Sec. 39.916.AAINTERCONNECTION OF DISTRIBUTED RENEWABLE


GENERATION. (a) In this section:


(1)AA"Distributed renewable generation" means electric


generation with a capacity of not more than 2,000 kilowatts


provided by a renewable energy technology that is installed on a


retail electric customer’s side of the meter.


(2)AA"Distributed renewable generation owner" means:


(A)AAan owner of distributed renewable


generation;


(B)AAa retail electric customer on whose side of


the meter distributed renewable generation is installed and


operated, regardless of whether the customer takes ownership of the


distributed renewable generation; or


(C)AAa person who by contract is assigned


ownership rights to energy produced from distributed renewable


generation located at the premises of the customer on the


customer’s side of the meter.


(3)AA"Interconnection" means the right of a distributed
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renewable generation owner to physically connect distributed


renewable generation to an electricity distribution system, and the


technical requirements, rules, or processes for the connection.


(4)AA"Renewable energy technology" means any


technology that relies exclusively on an energy source that is


naturally regenerated over a short time and is derived from the sun


directly or indirectly or from moving water or other natural


movements or mechanisms of the environment.AAThe term includes a


technology that relies on energy derived from the sun directly, on


wind, geothermal, hydroelectric, wave, or tidal energy, or on


biomass or biomass-based waste products, including landfill


gas.AAThe term does not include a technology that relies on an


energy resource derived from a fossil fuel, a waste product from a


fossil fuel, or a waste product from an inorganic source.


(b)AAA transmission and distribution utility or electric


utility shall allow interconnection if:


(1)AAthe distributed renewable generation to be


interconnected has a five-year warranty against breakdown or undue


degradation; and


(2)AAthe rated capacity of the distributed renewable


generation does not exceed the transmission and distribution


utility or electric utility service capacity.


(c)AAA customer may request interconnection by filing an


application for interconnection with the transmission and


distribution utility or electric utility.AAProcedures of a


transmission and distribution utility or electric utility for the


submission and processing of a customer’s application for


interconnection shall be consistent with rules adopted by the


commission regarding interconnection.


(d)AAThe commission by rule shall establish safety,


technical, and performance standards for distributed renewable


generation that may be interconnected.AAIn adopting the rules, the


commission shall consider standards published by the Underwriters


Laboratories, the National Electric Code, the National Electric


Safety Code, and the Institute of Electrical and Electronics


Engineers.


(e)AAA transmission and distribution utility, electric
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utility, or retail electric provider may not require a distributed


renewable generation owner whose distributed renewable generation


meets the standards established by rule under Subsection (d) to


purchase an amount, type, or classification of liability insurance


the distributed renewable generation owner would not have in the


absence of the distributed renewable generation.


(f)AAA transmission and distribution utility or electric


utility shall make available to a distributed renewable generation


owner for purposes of this section metering required for services


provided under this section, including separate meters that measure


the load and generator output or a single meter capable of measuring


in-flow and out-flow at the point of common coupling meter point.


The distributed renewable generation owner must pay the


differential cost of the metering unless the meters are provided at


no additional cost.AAExcept as provided by this section, Section


39.107 applies to metering under this section.


(g)AARepealed by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B.


1500), Sec. 46(a)(5), eff. September 1, 2023.


(h)AAAn electric utility or retail electric provider may


contract with a distributed renewable generation owner so that:


(1)AAsurplus electricity produced by distributed


renewable generation is made available for sale to the transmission


grid and distribution system; and


(2)AAthe net value of that surplus electricity is


credited to the distributed renewable generation owner.


[(i) reserved]


(j)AAFor distributed renewable generation owners in areas in


which customer choice has been introduced, the distributed


renewable generation owner must sell the owner’s surplus


electricity produced to the retail electric provider that serves


the distributed renewable generation owner’s load at a value agreed


to between the distributed renewable generation owner and the


provider that serves the owner’s load which may include, but is not


limited to, an agreed value based on the clearing price of energy at


the time of day that the electricity is made available to the grid


or it may be a credit applied to an account during a billing period


that may be carried over to subsequent billing periods until the
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credit has been redeemed. The independent organization identified


in Section 39.151 shall develop procedures so that the amount of


electricity purchased from a distributed renewable generation


owner under this section is accounted for in settling the total load


served by the provider that serves that owner’s load by January 1,


2009.AAA distributed renewable generation owner requesting net


metering services for purposes of this section must have metering


devices capable of providing measurements consistent with the


independent organization’s settlement requirements.


(k)AANeither a retail electric customer that uses


distributed renewable generation nor the owner of the distributed


renewable generation that the retail electric customer uses is an


electric utility, power generation company, or retail electric


provider for the purposes of this title and neither is required to


register with or be certified by the commission if at the time


distributed renewable generation is installed, the estimated


annual amount of electricity to be produced by the distributed


renewable generation is less than or equal to the retail electric


customer’s estimated annual electricity consumption.


Added by Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 26,


eff. September 1, 2007.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 1070 (S.B. 981), Sec. 1, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 1070 (S.B. 981), Sec. 2, eff.


September 1, 2011.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 38, eff.


September 1, 2023.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec.


46(a)(5), eff. September 1, 2023.


Sec. 39.9165.AADISTRIBUTED GENERATION FACILITY REPORTING.


(a)AAIn this section:


(1)AA"Distributed generation facility" is an


electrical generating facility, including an energy storage


facility, that:


(A)AAis connected at a voltage less than 60
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kilovolts; and


(B)AAis capable of being connected in parallel


operation to the utility system.


(2)AA"Transmission service provider" means a


transmission and distribution utility, municipally owned utility,


or electric cooperative that owns or operates facilities used for


the transmission of electricity.


(b)AAAn independent organization certified under Section


39.151 may establish protocols to require a person who owns or


operates a distributed generation facility interconnected to a


utility system operating in the power region served by the


independent organization, or who seeks to interconnect such a


facility, to provide to the interconnecting transmission and


distribution utility, municipally owned utility, or electric


cooperative information about the distributed generation facility


that the independent organization determines is necessary for


maintaining system reliability.


(b-1)AAProtocols adopted under Subsection (b) may require


that the information be provided as a condition to interconnecting


the distributed generation facility.


(c)AAAn independent organization certified under Section


39.151 may establish protocols to require a transmission service


provider operating in the power region served by the independent


organization to report to the independent organization, in


aggregate by delivery point, information the independent


organization determines is necessary for maintaining system


reliability regarding distributed generation facilities and


distribution-connected loads that:


(1)AAare not registered with the independent


organization; and


(2)AAare connected to the utility systems served by the


transmission service provider.


(d)AAAn independent organization certified under Section


39.151 may establish protocols to require a transmission and


distribution utility, municipally owned utility, or electric


cooperative that is not required to report load information


directly to the independent organization regarding the delivery
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points interconnected with its facilities to provide information to


the utility’s or cooperative’s transmission service provider for


purposes of the report described by Subsection (c).


(e)AAFor a distributed generation facility interconnected


before September 1, 2023, any protocols the independent


organization certified under Section 39.151 establishes under


Subsections (c) and (d) may require a transmission and distribution


utility, municipally owned utility, or electric cooperative to:


(1)AArequest information about the distributed


generation facility from the owner or operator of the facility; and


(2)AAin the absence of any timely response to the


request for information under Subdivision (1) or if the information


reasonably appears to be incorrect, provide to its transmission


service provider a good-faith estimate of the information based on


field observation or other data using reasonable engineering


judgment.


(f)AANotwithstanding Subsection (e), the transmission and


distribution utility, municipally owned utility, or electric


cooperative, in fulfilling any reporting obligation, may rely on


any existing record regarding the information required for a


distributed generation facility, if the transmission and


distribution utility, municipally owned utility, or electric


cooperative reasonably believes the information is accurate.


Added by Acts 2021, 87th Leg., R.S., Ch. 426 (S.B. 3), Sec. 19, eff.


June 8, 2021.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 331 (H.B. 3390), Sec. 1, eff.


June 2, 2023.


Sec. 39.917.AATEXAS ELECTRIC GRID SECURITY COUNCIL.


(a)AAThe legislature finds that there is a public interest in


mitigating the risk of cyber and physical attacks that may affect


the reliability of electric systems operating in Texas.AAThe Texas


Electric Grid Security Council is established as an advisory body


to facilitate the creation, aggregation, coordination, and


dissemination of best security practices for the electric industry,


including the generation, transmission, and delivery of
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electricity.


(b)AAThe Texas Electric Grid Security Council is composed of:


(1)AAthe commissioner designated as presiding officer


of the commission under Section 12.052 or a representative


designated by the commissioner;


(2)AAthe chief executive officer of the independent


organization certified under Section 39.151 for the ERCOT power


region or a representative designated by the chief executive


officer; and


(3)AAthe governor or a representative designated by the


governor.


(c)AAThe member of the council designated by Subsection


(b)(1) shall serve as presiding officer.


(d)AAThe council shall convene at the call of the presiding


officer.


(e)AAA member of the council is not entitled to


compensation.AAMembers are entitled to reimbursement for travel


and other necessary expenses related to the activities of the


council as provided by the General Appropriations Act.


(f)AAA member of the council may apply for a secret security


clearance or an interim security clearance granted by the United


States government.AAA member of the council may not access


classified information or participate in a briefing or meeting


involving classified information unless the member has a secret


security clearance.


(g)AAThe independent organization certified under Section


39.151 shall:


(1)AAprovide information and resources requested by the


council; and


(2)AAmaintain nonclassified information obtained or


created by the council, provide members of the council with access


to the information, and retain the information for five years after


the date that the council obtains or creates the information.


(h)AAIn carrying out its functions, the council may consult


and coordinate with:


(1)AAthe Texas Division of Emergency Management;


(2)AAthe United States Department of Energy;


208



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=12.052

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.151

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.151





(3)AAthe United States Department of Homeland Security;


(4)AAthe North American Electric Reliability


Corporation;


(5)AAthe Texas Reliability Entity;


(6)AAfederal and state agencies;


(7)AAmembers of the electric industry; and


(8)AAgrid security experts.


(i)AAOn a request by the governor, the lieutenant governor,


the chair of the house of representatives committee having


jurisdiction over energy utility regulation, or the chair of the


senate committee having jurisdiction over energy utility


regulation, the council shall issue to the requestor


recommendations regarding:


(1)AAthe development of educational programs or


marketing materials to promote the development of a grid security


workforce;


(2)AAthe development of grid security best practices;


(3)AApreparation for events that threaten grid


security; and


(4)AAamendments to the state emergency management plan


to ensure coordinated and adaptable response and recovery efforts


after events that threaten grid security.


(j)AAThe council may prepare a report outlining grid security


response efforts that do not involve classified or highly


sensitive, company-specific information.AAIf the council prepares


the report, the council shall deliver the report to the governor,


lieutenant governor, and legislature on or before the December 1


immediately preceding a regular session of the legislature.


(k)AAThe meetings of the council and information obtained or


created by the council are not subject to the requirements of


Chapter 551 or 552, Government Code.


Added by Acts 2019, 86th Leg., R.S., Ch. 516 (S.B. 475), Sec. 1,


eff. June 7, 2019.


Sec. 39.918.AAUTILITY FACILITIES FOR POWER RESTORATION AFTER


SIGNIFICANT POWER OUTAGE. (a)AAIn this section, "significant power


outage" means an event that:
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(1)AAresults in a loss of electric power that:


(A)AAaffects a significant number of distribution


customers of a transmission and distribution utility and has lasted


or is expected to last for at least six hours;


(B)AAaffects distribution customers of a


transmission and distribution utility in an area for which the


governor has issued a disaster or emergency declaration;


(C)AAaffects distribution customers served by a


radial transmission or distribution facility, creates a risk to


public health or safety, and has lasted or is expected to last for


at least 12 hours; or


(D)AAcreates a risk to public health or safety


because it affects a critical infrastructure facility that serves


the public such as a hospital, health care facility, law


enforcement facility, fire station, or water or wastewater


facility; or


(2)AAcauses the independent system operator to order a


transmission and distribution utility to shed load.


(a-1)AAThe Texas Division of Emergency Management, the


independent organization certified under Section 39.151 for the


ERCOT power region, or the executive director of the commission may


determine that a power outage other than an outage described by


Subsection (a) is a significant power outage for the purposes of


this section.


(b)AANotwithstanding any other provision of this subtitle, a


transmission and distribution utility may:


(1)AAlease and operate facilities that provide


temporary emergency electric energy to aid in restoring power to


the utility’s distribution customers during a significant power


outage in which:


(A)AAthe independent system operator has ordered


the utility to shed load; or


(B)AAthe utility’s distribution facilities are


not being fully served by the bulk power system under normal


operations; and


(2)AAprocure, own, and operate, or enter into a


cooperative agreement with other transmission and distribution
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utilities to procure, own, and operate jointly, transmission and


distribution facilities that have a lead time of at least six months


and would aid in restoring power to the utility’s distribution


customers following a significant power outage.AAIn this section,


long lead time facilities may not be electric energy storage


equipment or facilities under Chapter 35.


(c)AAA transmission and distribution utility that leases and


operates facilities under Subsection (b)(1) may not sell electric


energy or ancillary services from those facilities.


(d)AAFacilities described by Subsection (b)(1):


(1)AAmust be operated in isolation from the bulk power


system; and


(2)AAmay not be included in independent system


operator:


(A)AAlocational marginal pricing calculations;


(B)AApricing; or


(C)AAreliability models.


(e)AAA transmission and distribution utility that leases and


operates facilities under Subsection (b)(1) shall ensure, to the


extent reasonably practicable, that retail customer usage during


operation of those facilities is adjusted out of the usage reported


for billing purposes by the retail customer’s retail electric


provider.


(f)AAA transmission and distribution utility shall, when


reasonably practicable, use a competitive bidding process to lease


facilities under Subsection (b)(1).


(g)AAA transmission and distribution utility that leases and


operates facilities under Subsection (b)(1) or that procures, owns,


and operates facilities under Subsection (b)(2) shall include in


the utility’s emergency operations plan filed with the commission,


as described by Section 186.007, a detailed plan on the utility’s


use of those facilities.


(h)AAThe commission shall permit:


(1)AAa transmission and distribution utility that


leases and operates facilities under Subsection (b)(1) to recover


the reasonable and necessary costs of leasing and operating the


facilities, including the present value of future payments required
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under the lease, using the rate of return on investment established


in the commission’s final order in the utility ’s most recent base


rate proceeding; and


(2)AAa transmission and distribution utility that


procures, owns, and operates facilities under Subsection (b)(2) to


recover the reasonable and necessary costs of procuring, owning,


and operating the facilities, using the rate of return on


investment established in the commission’s final order in the


utility’s most recent base rate proceeding.


(i)AAThe commission shall authorize a transmission and


distribution utility to defer for recovery in a future ratemaking


proceeding the incremental operations and maintenance expenses and


the return, not otherwise recovered in a rate proceeding,


associated with the leasing or procurement, ownership, and


operation of the facilities.


(j)AAA transmission and distribution utility may request


recovery of the reasonable and necessary costs of leasing or


procuring, owning, and operating facilities under this section,


including any deferred expenses, through a proceeding under Section


36.210 or in another ratemaking proceeding. A lease under


Subsection (b)(1) must be treated as a capital lease or finance


lease for ratemaking purposes.


(k)AARepealed by Acts 2023, 88th Leg., R.S., Ch. 410 (H.B.


1500), Sec. 46(a)(6), eff. September 1, 2023.


Added by Acts 2021, 87th Leg., R.S., Ch. 698 (H.B. 2483), Sec. 1,


eff. September 1, 2021.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 39, eff.


September 1, 2023.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 40, eff.


September 1, 2023.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec.


46(a)(6), eff. September 1, 2023.


Acts 2023, 88th Leg., R.S., Ch. 768 (H.B. 4595), Sec. 22.004,


eff. September 1, 2023.


Sec. 39.919.AAAVERAGE TOTAL RESIDENTIAL LOAD REDUCTION
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GOALS. (a)AAThe commission by rule shall establish goals in the


ERCOT power region to reduce the average total residential load.


(b)AAThe rules adopted under Subsection (a) must provide for


the adoption of a program that:


(1)AAprovides demand response participation to


residential customers where reasonably available;


(2)AApromotes the use of smart metering technology;


(3)AAis capable of responding to an emergency energy


alert about low operating reserves issued by the independent


organization certified under Section 39.151 for the ERCOT power


region;


(4)AAprovides opportunities for demand response


providers to contract with retail electric providers to provide


demand response services;


(5)AAensures the program does not impact the critical


needs of vulnerable populations;


(6)AAfacilitates the widespread deployment of smart


responsive appliances and devices in a manner that enables the


customer’s appliance or device to be enrolled as part of a demand


response product or plan offered by a retail electric provider;


(7)AAestablishes the method by which the components of


the ratio described by Subsection (c) are calculated for purposes


of determining whether the goals described by Subsection (a) have


been achieved;


(8)AAprovides for achievement of demand reductions


within both summer and winter seasons; and


(9)AAallows a retail electric provider that offers a


demand response program under this section to obtain funding for


the demand response program through an energy efficiency incentive


program established under Section 39.905 if the program complies


with commission requirements related to the evaluation,


measurement, and verification of demand response programs adopted


under Section 39.905.


(c)AAThe goals described by Subsection (a) must be calculated


as a ratio by dividing the amount of load reduced at peak demand by


the total amount of demand, at the same time, of all residential


customers who have responsive appliances or devices at their
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premises that reduce the electric consumption of the customers.


(d)AAA transmission and distribution utility required to


provide an energy efficiency incentive program under Section 39.905


may use up to 10 percent of the budgeted spending for demand


response programs on the programs described by Subsection (b)(9).


Added by Acts 2023, 88th Leg., R.S., Ch. 945 (S.B. 1699), Sec. 5,


eff. September 1, 2023.
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ut.40.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 40. COMPETITION FOR MUNICIPALLY OWNED UTILITIES AND RIVER


AUTHORITIES


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A40.001.AAAPPLICABLE LAW. (a)AANotwithstanding any


other provision of law, except Sections 39.155, 39.157(e), and


39.203, this chapter governs the transition to and the


establishment of a fully competitive electric power industry for


municipally owned utilities. With respect to the regulation of


municipally owned utilities, this chapter controls over any other


provision of this title, except for sections in which the term


"municipally owned utility" is specifically used.


(b)AAExcept as specifically provided in this subsection,


Chapter 39 does not apply to a river authority operating a steam


generating plant on or before January 1, 1999, or a corporation


authorized by Chapter 152, Water Code, or Section 32.053.AAA river


authority operating a steam generating plant on or before January


1, 1999, is subject to Sections 39.051(a)-(c), 39.108, 39.1516,


39.155, 39.157(e), and 39.203.


(c)AAFor purposes of Section 39.051, hydroelectric assets


may not be deemed to be generating assets, and the transfer of


generating assets to a corporation authorized by Chapter 152, Water


Code, satisfies the requirements of Section 39.051.


(d)AAAccommodation shall be made in the code of conduct


established under Section 39.157(e) for the provisions of Chapter


152, Water Code, and the commission may not prohibit a river


authority and any related corporation from sharing officers,


directors, employees, equipment, and facilities or from providing


goods or services to each other at cost without the need for a


competitive bid.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by Acts 2001, 77th Leg., ch. 1420, Sec. 8.401, eff. Sept. 1,


2001.
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Amended by:


Acts 2019, 86th Leg., R.S., Ch. 467 (H.B. 4170), Sec. 16.004,


eff. September 1, 2019.


Acts 2019, 86th Leg., R.S., Ch. 610 (S.B. 936), Sec. 8, eff.


September 1, 2019.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 41, eff.


September 1, 2023.


Sec. 40.002.AADEFINITION. For purposes of this chapter,


"body vested with the power to manage and operate a municipally


owned utility" means a body created in accordance with Section


1502.070, Government Code, or Subchapter G, Chapter 552, Local


Government Code, or by municipal charter.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by Acts 2001, 77th Leg., ch. 1420, Sec. 8.402, eff. Sept. 1,


2001.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 885 (H.B. 2278), Sec.


3.77(29), eff. April 1, 2009.


Sec.A40.003.AASECURITIZATION. (a) Municipally owned


utilities and river authorities may adopt and use securitization


provisions having the effect of the provisions provided by


Subchapter G, Chapter 39, to recover through appropriate charges


their stranded costs, at a recovery level deemed appropriate by the


municipally owned utility or river authority up to 100 percent,


under rules and procedures that shall be established:


(1)AAin the case of a municipally owned utility, by the


municipal governing body or a body vested with the power to manage


and operate the municipally owned utility, including procedures


providing for rate orders of the governing body having the effect of


financing orders, providing for a separate nonbypassable charge


approved by the governing body, in the nature of a transition


charge, to be collected from all retail electric customers of the


municipally owned utility, identified as of a date determined by


the governing body, to fund the recovery of the stranded costs of


the municipally owned utility and of all reasonable related
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expenses, as determined by the governing body, and providing for


the issuance of bonds, having a term and other characteristics as


determined by the governing body, as necessary to recover the


amount deemed appropriate by the governing body through


securitization financing; and


(2)AAin the case of a river authority, by the


commission.


(b)AAIn order to implement securitization financing under


the rules and procedures established by and for a municipally owned


utility under Subsection (a)(1), municipalities are expressly


authorized and empowered to issue bonds, notes, or other


obligations, including refunding bonds, payable from and secured by


a lien on and pledge of the revenues collected under an order of the


governing body of the municipality, and the bonds shall be issued,


without an election or any requirement of giving notice of intent to


issue the bonds, by ordinance adopted by the governing body of the


municipality, in the form and manner and sold on a negotiated basis


or on receipt of bids and on the terms and conditions as shall be


determined by the governing body of the municipality.


(c)AABonds issued under the authority conferred by


Subsections (a)(1) and (2) and Subsection (b) may be issued in the


form and manner, with or without credit enhancement or liquidity


enhancement and using the procedures as provided in Chapter 1201,


Government Code, or other laws applicable to the issuance of bonds,


including Subchapters A-C, Chapter 1207, Government Code, and


Chapter 1371, Government Code, as if those laws were fully restated


in this section and made a part of this section for all purposes,


and a municipality or river authority shall have the right and


authority to use those other laws, notwithstanding any applicable


restrictions contained in those laws, to the extent convenient or


necessary to carry out any power or authority, express or implied,


granted under this section, in the issuance of bonds by a


municipality or river authority in connection with securitization


financing. This section is wholly sufficient authority for the


issuance of bonds, notes, or other obligations, including refunding


bonds, and the performance of the other authorized acts and


procedures, without reference to any other laws or any restrictions
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or limitations contained in those laws. To the extent of any


conflict or inconsistency between the provisions of this


authorization and any provisions of any other law or home-rule


charter, the authorization and power to issue bonds conferred on


municipalities or river authorities under this section shall


prevail and control.


(d)AAThe rules and procedures for securitization established


by the commission under Subsection (a)(2) shall include procedures


for the recovery of qualified costs under the terms of a financing


order adopted by the governing body of the river authority.


(e)AAThe rules and procedures for securitization established


by the commission under Subsection (a)(2) shall include rules and


procedures for the issuance of transition bonds. Findings made by


the governing body of a river authority in a financing order issued


under the rules and procedures described in this subsection shall


be conclusive, and any transition charge incorporated in the rate


order to recover the principal, interest, and all reasonable


expenses associated with any transition bonds shall constitute


property rights, as described in Subchapter G, Chapter 39, and


otherwise conform in all material respects to the transition


charges provided by Subchapter G, Chapter 39.


(f)AAThe rules and procedures established under this section


shall be consistent with other law applicable to municipally owned


utilities and river authorities and with the terms of any


resolutions, orders, charter provisions, or ordinances authorizing


outstanding bonds or other indebtedness of the municipalities or


river authorities.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by Acts 2001, 77th Leg., ch. 1420, Sec. 8.403, eff. Sept. 1,


2001.


Sec. 40.004.AAJURISDICTION OF COMMISSION.AAExcept as


specifically otherwise provided in this chapter, the commission has


jurisdiction over municipally owned utilities only for the


following purposes:


(1)AAto regulate wholesale transmission rates and


service, including terms of access, to the extent provided by


4



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.301

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.301

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39





Subchapter A, Chapter 35;


(2)AAto regulate certification of retail service areas


to the extent provided by Chapter 37;


(3)AAto regulate rates on appeal under Subchapters D


and E, Chapter 33, subject to Section 40.051(c);


(4)AAto establish a code of conduct as provided by


Section 39.157(e) applicable to anticompetitive activities and to


affiliate activities limited to structurally unbundled affiliates


of municipally owned utilities, subject to Section 40.054;


(5)AAto establish terms and conditions for open access


to transmission and distribution facilities for municipally owned


utilities providing customer choice, as provided by Section 39.203;


(6)AAto administer the natural gas energy credits


program under Section 39.9044(b);


(7)AAto require reports of municipally owned utility


operations only to the extent necessary to:


(A)AAenable the commission to determine the


aggregate load and energy requirements of the state and the


resources available to serve that load; or


(B)AAenable the commission to determine


information relating to market power as provided by Section 39.155;


and


(8)AAto evaluate and monitor the cybersecurity


preparedness of a municipally owned utility described by Section


39.1516(a)(3) or (4).


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 467 (H.B. 4170), Sec. 16.005,


eff. September 1, 2019.


Acts 2019, 86th Leg., R.S., Ch. 610 (S.B. 936), Sec. 9, eff.


September 1, 2019.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 42, eff.


September 1, 2023.


SUBCHAPTER B. MUNICIPALLY OWNED UTILITY CHOICE


Sec.A40.051.AAGOVERNING BODY DECISION. (a) The municipal
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governing body or a body vested with the power to manage and operate


a municipally owned utility has the discretion to decide when or if


the municipally owned utility will provide customer choice.


(b)AAMunicipally owned utilities may choose to participate


in customer choice at any time on or after January 1, 2002, by


adoption of an appropriate resolution of the municipal governing


body or a body vested with power to manage and operate the


municipally owned utility. The decision to participate in customer


choice by the adoption of a resolution is irrevocable.


(c)AAAfter a decision to offer customer choice has been made,


Subchapters D and E, Chapter 33, do not apply to any action taken


under this chapter.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A40.052.AAUTILITY NOT OFFERING CUSTOMER CHOICE. (a) A


municipally owned utility that has not chosen to participate in


customer choice may not offer electric energy at unregulated prices


directly to retail customers outside its certificated retail


service area.


(b)AAA municipally owned utility under Subsection (a)


retains the right to offer and provide a full range of customer


service and pricing programs to the customers within its


certificated area and to purchase and sell electric energy at


wholesale without geographic restriction.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A40.053.AARETAIL CUSTOMER ’S RIGHT OF CHOICE. (a) If a


municipally owned utility chooses to participate in customer


choice, after that choice all retail customers served by the


municipally owned utility within the certificated retail service


area of the municipally owned utility shall have the right of


customer choice consistent with the provisions of this chapter, and


the municipally owned utility shall provide open access for retail


service.


(b)AANotwithstanding Section 39.107, the metering function


may not be deemed a competitive service for customers of the


municipally owned utility within that service area and may, at the
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option of the municipally owned utility, continue to be offered by


the municipally owned utility as sole provider.


(c)AAOn its initiation of customer choice, a municipally


owned utility may designate itself or one or more other entities as


the provider or providers of last resort for customers within the


municipally owned utility’s certificated service area as that area


existed on the date of the utility ’s initiation of customer


choice.AAThe municipally owned utility shall fulfill the role of


default provider of last resort in the event no other entity is


available to act in that capacity if the municipally owned utility


continues to sell electric energy to retail customers after the


initiation of customer choice.AAThe municipally owned utility may


delegate the authority to designate the provider or providers of


last resort to the commission.


(d)AAIf a customer is unable to obtain service from a retail


electric provider or a municipally owned utility or electric


cooperative offering customer choice, on request by the customer,


the applicable provider of last resort shall offer the customer the


standard retail service package for the appropriate customer class,


with no interruption of service, at a fixed, nondiscountable rate


that is at least sufficient to cover the reasonable costs of


providing that service, as approved by the governing body of the


municipally owned utility that has the authority to set rates.AAIf


a provider of last resort is designated by the commission, the


commission may set the rate each provider of last resort may charge.


(e)AAThe governing body of a municipally owned utility may


establish the procedures and criteria for designating a provider of


last resort and may redesignate a provider of last resort according


to a schedule it considers appropriate.AAIf the municipally owned


utility delegates authority to the commission under Subsection (c),


the commission is not required to comply with procedures or


criteria adopted by the municipally owned utility.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 54 (S.B. 1170), Sec. 1, eff.


May 19, 2023.
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Sec.A40.054.AASERVICE OUTSIDE AREA. (a) A municipally owned


utility participating in customer choice shall have the right to


offer electric energy and related services at unregulated prices


directly to retail customers who have customer choice without


regard to geographic location.


(b)AAIn providing service under Subsection (a) to retail


customers outside its certificated retail service area as that area


exists on the date of adoption of customer choice, a municipally


owned utility is subject to the commission’s rules establishing a


code of conduct regulating anticompetitive practices.


(c)AAFor municipally owned utilities participating in


customer choice, the commission shall have jurisdiction to


establish terms and conditions, but not rates, for access by other


retail electric providers to the municipally owned utility’s


distribution facilities.


(d)AAAccommodation shall be made in the commission’s terms


and conditions for access and in the code of conduct for specific


legal requirements imposed by state or federal law applicable to


municipally owned utilities.


(e)AAThe commission does not have jurisdiction to require


unbundling of services or functions of, or to regulate the recovery


of stranded investment of, a municipally owned utility or, except


as provided by this section, jurisdiction with respect to the


rates, terms, and conditions of service for retail customers of a


municipally owned utility within the utility’s certificated


service area.


(f)AAA municipally owned utility shall maintain separate


books and records of its operations from those of the operations of


any affiliate.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A40.055.AAJURISDICTION OF MUNICIPAL GOVERNING BODY. (a)


The municipal governing body or a body vested with the power to


manage and operate a municipally owned utility has exclusive


jurisdiction to:


(1)AAset all terms of access, conditions, and rates


applicable to services provided by the municipally owned utility,


8







subject to Sections 40.054 and 40.056, including nondiscriminatory


and comparable rates for distribution but excluding wholesale


transmission rates, terms of access, and conditions for wholesale


transmission service set by the commission under this subtitle,


provided that the rates for distribution access established by the


municipal governing body shall be comparable to the distribution


access rates that apply to the municipally owned utility and the


municipally owned utility’s affiliates;


(2)AAdetermine whether to unbundle any energy-related


activities and, if the municipally owned utility chooses to


unbundle, whether to do so structurally or functionally;


(3)AAreasonably determine the amount of the municipally


owned utility ’s stranded investment;


(4)AAestablish nondiscriminatory transition charges


reasonably designed to recover the stranded investment over an


appropriate period of time, provided that recovery of retail


stranded costs shall be from all existing or future retail


customers, including the facilities, premises, and loads of those


retail customers, within the utility’s geographical certificated


service area as it existed on May 1, 1999;


(5)AAdetermine the extent to which the municipally


owned utility will provide various customer services at the


distribution level, including other services that the municipally


owned utility is legally authorized to provide, or will accept the


services from other providers;


(6)AAmanage and operate the municipality’s electric


utility systems, including exercise of control over resource


acquisition and any related expansion programs;


(7)AAestablish and enforce service quality and


reliability standards and consumer safeguards designed to protect


retail electric customers, including safeguards that will


accomplish the objectives of Sections 39.101(a) and (b), consistent


with this chapter;


(8)AAdetermine whether a base rate reduction is


appropriate for the municipally owned utility;


(9)AAdetermine any other utility matters that the


municipal governing body or body vested with power to manage and


9



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=40.054

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=40.056

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.101





operate the municipally owned utility believes should be included;


(10)AAmake any other decisions affecting the


municipally owned utility’s participation in customer choice that


are not inconsistent with this chapter; and


(11)AAdetermine the extent to which the municipally


owned utility offers energy efficiency programs and how the


programs are administered by the utility, except as provided by


Section 39.9051(e).


(b)AAIn multiply certificated areas, a retail customer,


including a retail customer of an electric cooperative or a


municipally owned utility, may not avoid stranded cost recovery


charges by switching to another electric utility, electric


cooperative, or municipally owned utility.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 27, eff.


September 1, 2007.


Sec.A40.056.AAANTICOMPETITIVE ACTIONS. (a) If, on


complaint by a retail electric provider, the commission finds that


a municipal rule, action, or order relating to customer choice is


anticompetitive or does not provide other retail electric providers


with nondiscriminatory terms and conditions of access to


distribution facilities or customers within the municipally owned


utility’s certificated retail service area that are comparable to


the municipally owned utility’s and its affiliates’ terms and


conditions of access to distribution facilities or customers, the


commission shall notify the municipally owned utility.


(b)AAThe municipally owned utility shall have three months to


cure the anticompetitive or noncompliant behavior described in


Subsection (a), following opportunity for hearing on the complaint.


If the rule, action, or order is not fully remedied within that


time, the commission may prohibit the municipally owned utility or


affiliate from providing retail service outside its certificated


retail service area until the rule, action, or order is remedied.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.
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Sec.A40.057.AABILLING. (a) A municipally owned utility that


opts for customer choice may continue to bill directly electric


customers located in its certificated retail service area, as that


area exists on the date of adoption of customer choice, for all


transmission and distribution services. The municipally owned


utility may also bill directly for generation services and customer


services provided by the municipally owned utility to those


customers.


(b)AAA municipally owned utility that opts for customer


choice may not adopt anticompetitive billing practices that would


discourage customers in its service area from choosing a retail


electric provider.


(c)AAA municipally owned utility that opts for customer


choice and does not sell electric energy to retail customers is not


required to bill directly for distribution, transmission, and


generation services provided to retail electric customers located


in its certificated service area.AAA retail electric provider may


provide billing services for distribution, transmission, and


generation services provided to those customers.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 54 (S.B. 1170), Sec. 2, eff.


May 19, 2023.


Sec.A40.058.AATARIFFS FOR OPEN ACCESS. A municipally owned


utility that owns or operates transmission and distribution


facilities shall file with the commission tariffs implementing the


open access rules established by the commission under Section


39.203 and shall file with the commission the rates for open access


on distribution facilities as set by the municipal regulatory


authority, before the 90th day preceding the date the utility


offers customer choice. The commission does not have authority to


determine the rates for distribution access service for a


municipally owned utility.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A40.059.AAMUNICIPAL POWER AGENCY; RECOVERY OF STRANDED
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COSTS. (a) In this section, "member city" means a municipality


that participated in the creation of a municipal power agency


formed under Chapter 163 by the adoption of a concurrent resolution


by the municipality on or before August 1, 1975.


(b)AAAfter a member city adopts a resolution choosing to


participate in customer choice under Section 40.051(b), a member


city may include stranded costs described in Subsection (c) in its


distribution costs and may recover those costs through a


nonbypassable charge. The nonbypassable charge shall be as


determined by the member city’s governing body and may be spread


over 16 years.


(c)AAThe stranded costs that may be recovered under this


section are those costs that were determined by the commission and


stated in the commission’s April 1998 Report to the Texas Senate


Interim Committee on Electric Utility Restructuring entitled


"Potentially Strandable Investment (ECOM) Report: 1998 Update" and


specifically stated in the report at Appendix A (ECOM Estimates


Including the Effects of Transition Plans) under the commission


base case benchmark base market price for the year 2002.


(d)AAThe stranded cost amounts described in this section may


not be included in the generation costs used in setting rates by the


member city’s governing body.


(e)AAThe provisions of this section are cumulative of all


other provisions of this chapter, and nothing in this section shall


be construed to limit or restrict the application of any provision


of this chapter to the member cities.


(f)AAThe municipal power agency shall extinguish the


agency’s indebtedness by sale of the electric facility to one or


more purchasers, by way of a sale through the issuance of taxable or


tax-exempt debt to the member cities, or by any other method. The


agency shall set as an objective the extinguishment of the agency’s


debt by September 1, 2000. In the event this objective is not met,


the agency shall provide detailed reasons to the electric utility


restructuring legislative oversight committee by November 1, 2000,


why the agency was not able to meet this objective.


(g)AAThe municipal power agency or its successor in interest


may, at its option, use the rate of return method for calculating
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its transmission cost of service. If the rate of return method is


used, the return component for the transmission cost of service


revenue requirement shall be sufficient to meet the transmission


function’s pro rata share of levelized debt service and debt


service coverage ratio (1.50) and other annual debt obligations;


provided, however, that the total levelized debt service may not


exceed the total debt service under the current payment schedule.


Any additional revenue generated by the methodology described in


this subsection shall be applied to reduce the agency’s outstanding


indebtedness.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A40.060.AANO POWER TO AMEND CERTIFICATES. Nothing in


this chapter empowers a municipal governing body or a body vested


with the power to manage and operate a municipally owned utility to


issue, amend, or rescind a certificate of public convenience and


necessity granted by the commission. This subsection does not


affect the ability of a municipal governing body or a body vested


with the power to manage and operate the municipally owned utility


to pass a resolution under Section 40.051(b).


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


SUBCHAPTER C. RIGHTS NOT AFFECTED


Sec.A40.101.AAINTERFERENCE WITH CONTRACT. (a) This


subtitle may not interfere with or abrogate the rights or


obligations of parties, including a retail or wholesale customer,


to a contract with a municipally owned utility or river authority.


(b)AAThis subtitle may not interfere with or abrogate the


rights or obligations of a party under a contract or agreement


concerning certificated utility service areas.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A40.102.AAACCESS TO WHOLESALE MARKET. Nothing in this


subtitle shall limit the access of municipally owned utilities to


the wholesale electric market.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.
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Sec.A40.103.AAPROTECTION OF BONDHOLDERS. Nothing in this


subtitle or any rule adopted under this subtitle shall impair


contracts, covenants, or obligations between this state, river


authorities, municipalities, and the bondholders of revenue bonds


issued by the river authorities or municipalities.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A40.104.AATAX-EXEMPT STATUS. Nothing in this subtitle


may impair the tax-exempt status of municipalities, electric


cooperatives, or river authorities, nor shall anything in this


subtitle compel any municipality, electric cooperative, or river


authority to use its facilities in a manner that violates any


contractual provisions, bond covenants, or other restrictions


applicable to facilities financed by tax-exempt debt.


Notwithstanding any other provision of law, the decision to


participate in customer choice by the adoption of a resolution in


accordance with Section 40.051(b) is irrevocable.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.
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ut.41.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 41. ELECTRIC COOPERATIVES AND COMPETITION


SUBCHAPTER A. GENERAL PROVISIONS


Sec. 41.001.AAAPPLICABLE LAW.AANotwithstanding any other


provision of law, except Sections 39.155, 39.157(e), and 39.203,


this chapter governs the transition to and the establishment of a


fully competitive electric power industry for electric


cooperatives. Regarding the regulation of electric cooperatives,


this chapter shall control over any other provision of this title,


except for sections in which the term "electric cooperative" is


specifically used.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 467 (H.B. 4170), Sec. 16.006,


eff. September 1, 2019.


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 43, eff.


September 1, 2023.


Sec.A41.002.AADEFINITIONS. In this chapter:


(1)AA"Board of directors" means the board of directors


of an electric cooperative as described in Section 161.071.


(2)AA"Rate" includes any compensation, tariff, charge,


fare, toll, rental, or classification that is directly or


indirectly demanded, observed, charged, or collected by an electric


cooperative for any service, product, or commodity and any rule,


practice, or contract affecting the compensation, tariff, charge,


fare, toll, rental, or classification.


(3)AA"Stranded investment" means:


(A)AAthe excess, if any, of the net book value of


generation assets over the market value of the generation assets;


and


(B)AAany above market purchased power costs.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.
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Sec.A41.003.AASECURITIZATION. (a) Electric cooperatives


may adopt and use securitization provisions having the effect of


the provisions provided by Subchapter G, Chapter 39, to recover


through rates stranded costs at a recovery level deemed appropriate


by the board of directors up to 100 percent, under rules and


procedures that shall be established by the commission.


(b)AAThe rules and procedures for securitization established


under Subsection (a) shall include rules and procedures for the


recovery of stranded costs under the terms of a rate order adopted


by the board of directors of the electric cooperative, which rate


order shall have the effect of a financing order.


(c)AAThe rules and procedures established by the commission


under Subsection (b) shall include rules and procedures for the


issuance of transition bonds issued in a securitized financing


transaction. The issuance of any transition bonds issued in a


securitized financing transaction by an electric cooperative is


expressly authorized and shall be governed by the laws governing


the issuance of bonds or other obligations by the electric


cooperative. Findings made by the board of directors of an electric


cooperative in a rate order issued under the rules and procedures


described by this subsection shall be conclusive, and any


transition charges incorporated in the rate order to recover the


principal, interest, and all reasonable expenses associated with


any securitized financing transaction shall constitute property


rights, as described in Subchapter G, Chapter 39, and shall


otherwise conform in all material respects to the transition


charges provided by Subchapter G, Chapter 39.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec. 41.004.AAJURISDICTION OF COMMISSION.AAExcept as


specifically provided otherwise in this chapter, the commission has


jurisdiction over electric cooperatives only as follows:


(1)AAto regulate wholesale transmission rates and


service, including terms of access, to the extent provided in


Subchapter A, Chapter 35;


(2)AAto regulate certification to the extent provided
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in Chapter 37;


(3)AAto establish a code of conduct as provided in


Section 39.157(e) subject to Section 41.054;


(4)AAto establish terms and conditions, but not rates,


for open access to distribution facilities for electric


cooperatives providing customer choice, as provided in Section


39.203;


(5)AAto require reports of electric cooperative


operations only to the extent necessary to:


(A)AAensure the public safety;


(B)AAenable the commission to satisfy its


responsibilities relating to electric cooperatives under this


chapter;


(C)AAenable the commission to determine the


aggregate electric load and energy requirements in the state and


the resources available to serve that load; or


(D)AAenable the commission to determine


information relating to market power as provided in Section 39.155;


and


(6)AAto evaluate and monitor the cybersecurity


preparedness of an electric cooperative described by Section


39.1516(a)(3) or (4).


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2019, 86th Leg., R.S., Ch. 610 (S.B. 936), Sec. 10, eff.


September 1, 2019.


Sec.A41.005.AALIMITATION ON MUNICIPAL AUTHORITY.


Notwithstanding any other provision of this title, a municipality


may not directly or indirectly regulate the rates, operations, and


services of an electric cooperative, except, with respect to


operations, to the extent necessary to protect the public health,


safety, or welfare. This section does not prohibit a municipality


from making a lawful charge for the use of public rights-of-way


within the municipality as provided by Section 182.025, Tax Code,


and Section 33.008. An electric cooperative shall be an electric


utility for purposes of Section 182.025, Tax Code, and Section
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33.008.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


SUBCHAPTER B. ELECTRIC COOPERATIVE UTILITY CHOICE


Sec.A41.051.AABOARD DECISION. (a) The board of directors


has the discretion to decide when or if the electric cooperative


will provide customer choice.


(b)AAElectric cooperatives that choose to participate in


customer choice may do so at any time on or after January 1, 2002, by


adoption of an appropriate resolution of the board of directors.


The decision to participate in customer choice by the adoption of a


resolution may be revoked only if no customer has opted for choice


within four years of the resolution ’s adoption. An electric


cooperative may initiate a customer choice pilot project at any


time.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A41.052.AAELECTRIC COOPERATIVES NOT OFFERING CUSTOMER


CHOICE. (a) An electric cooperative that chooses not to


participate in customer choice may not offer electric energy at


unregulated prices directly to retail customers outside its


certificated retail service area.


(b)AAAn electric cooperative under Subsection (a) retains


the right to offer and provide a full range of customer service and


pricing programs to the customers within its certificated retail


service area and to purchase and sell electric energy at wholesale


without geographic restriction.


(c)AAA generation and transmission electric cooperative may


offer electric energy at unregulated prices directly to retail


customers outside of its parent electric cooperatives’


certificated service areas only if a majority of the parent


electric cooperatives of the generation and transmission electric


cooperative have chosen to offer customer choice.


(d)AAA subsidiary of an electric cooperative may not provide


electric energy at unregulated prices outside of its parent


electric cooperative’s certificated retail service area unless the
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electric cooperative offers customer choice inside its


certificated retail service area.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A41.053.AARETAIL CUSTOMER RIGHT OF CHOICE. (a) If an


electric cooperative chooses to participate in customer choice,


after that choice, all retail customers within the certificated


service area of the electric cooperative shall have the right of


customer choice, and the electric cooperative shall provide


nondiscriminatory open access for retail service.


(b)AANotwithstanding Section 39.107, the metering function


may not be deemed a competitive service for customers of the


electric cooperative within that service area and may, at the


option of the electric cooperative, continue to be offered by the


electric cooperative as sole provider.


(c)AAOn its initiation of customer choice, an electric


cooperative shall designate itself or another entity as the


provider of last resort for retail customers within the electric


cooperative’s certificated service area and shall fulfill the role


of default provider of last resort in the event no other entity is


available to act in that capacity.


(d)AAIf a retail electric provider fails to serve a customer


described in Subsection (c), on request by the customer, the


provider of last resort shall offer the customer the standard


retail service package for the appropriate customer class, with no


interruption of service, at a fixed, nondiscountable rate that is


at least sufficient to cover the reasonable costs of providing that


service, as approved by the board of directors.


(e)AAThe board of directors may establish the procedures and


criteria for designating the provider of last resort and may


redesignate the provider of last resort according to a schedule it


considers appropriate.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A41.054.AASERVICE OUTSIDE CERTIFICATED AREA. (a)


Notwithstanding any provisions of Chapter 161:


(1)AAan electric cooperative participating in customer
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choice shall have the right to offer electric energy and related


services at unregulated prices directly to retail customers who


have customer choice without regard to geographic location; and


(2)AAany person, without restriction, except as may be


provided in the electric cooperative’s articles of incorporation


and bylaws, may be a member of an electric cooperative.


(b)AAIn providing service under Subsection (a) to retail


customers outside its certificated service area as that area exists


on the date of adoption of customer choice, an electric cooperative


becomes subject to commission jurisdiction as to the commission’s


rules establishing a code of conduct regulating anticompetitive


practices under Section 39.157(e), except to the extent those rules


conflict with this chapter.


(c)AAFor electric cooperatives participating in customer


choice, the commission shall have jurisdiction to establish terms


and conditions, but not rates, for access by other electric


providers to the electric cooperative ’s distribution facilities.


(d)AANotwithstanding Subsections (b) and (c), the commission


shall make accommodation in the code of conduct for specific legal


requirements imposed by state or federal law applicable to electric


cooperatives. The commission shall accommodate the organizational


structures of electric cooperatives and may not prohibit an


electric cooperative and any related entity from sharing officers,


directors, or employees.


(e)AAThe commission does not have jurisdiction to require the


unbundling of services or functions of, or to regulate the recovery


of stranded investment of, an electric cooperative or, except as


provided by this section, jurisdiction with respect to the rates,


terms, and conditions of service for retail customers of an


electric cooperative within the electric cooperative’s


certificated service area.


(f)AAAn electric cooperative shall maintain separate books


and records of its operations and the operations of any subsidiary


and shall ensure that the rates charged for provision of electric


service do not include any costs of its subsidiary or any other


costs not related to the provision of electric service.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.
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Sec. 41.055.AAJURISDICTION OF BOARD OF DIRECTORS. A board of


directors has exclusive jurisdiction to:


(1)AAset all terms of access, conditions, and rates


applicable to services provided by the electric cooperative, except


as provided by Sections 41.054 and 41.056, including


nondiscriminatory and comparable rates for distribution but


excluding wholesale transmission rates, terms of access, and


conditions for wholesale transmission service set by the commission


under Subchapter A, Chapter 35, provided that the rates for


distribution established by the electric cooperative shall be


comparable to the distribution rates that apply to the electric


cooperative and its subsidiaries;


(2)AAdetermine whether to unbundle any energy-related


activities and, if the board of directors chooses to unbundle,


whether to do so structurally or functionally;


(3)AAreasonably determine the amount of the electric


cooperative’s stranded investment;


(4)AAestablish nondiscriminatory transition charges


reasonably designed to recover the stranded investment over an


appropriate period of time;


(5)AAdetermine the extent to which the electric


cooperative will provide various customer services, including


nonelectric services, or accept the services from other providers;


(6)AAmanage and operate the electric cooperative’s


utility systems, including exercise of control over resource


acquisition and any related expansion programs;


(7)AAestablish and enforce service quality standards,


reliability standards, and consumer safeguards designed to protect


retail electric customers;


(8)AAdetermine whether a base rate reduction is


appropriate for the electric cooperative;


(9)AAdetermine any other utility matters that the board


of directors believes should be included;


(10)AAsell electric energy and capacity at wholesale,


regardless of whether the electric cooperative participates in


customer choice;
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(11)AAdetermine the extent to which the electric


cooperative offers energy efficiency programs and how the programs


are administered by the electric cooperative; and


(12)AAmake any other decisions affecting the electric


cooperative’s method of conducting business that are not


inconsistent with the provisions of this chapter.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 939 (H.B. 3693), Sec. 28, eff.


September 1, 2007.


Sec.A41.056.AAANTICOMPETITIVE ACTIONS. (a) If, after


notice and hearing, the commission finds that an electric


cooperative providing customer choice has engaged in


anticompetitive behavior by not providing other retail electric


providers with nondiscriminatory terms and conditions of access to


distribution facilities or customers within the electric


cooperative’s certificated service area that are comparable to the


electric cooperative’s and its subsidiaries’ terms and conditions


of access to distribution facilities or customers, the commission


shall notify the electric cooperative.


(b)AAThe electric cooperative shall have three months to cure


the anticompetitive or noncompliant behavior described in


Subsection (a). If the behavior is not fully remedied within that


time, the commission may prohibit the electric cooperative or its


subsidiary from providing retail service outside its certificated


retail service area until the behavior is remedied.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A41.057.AABILLING. (a) An electric cooperative that


opts for customer choice may continue to bill directly electric


customers located in its certificated service area for all


transmission and distribution services. The electric cooperative


may also bill directly for generation and customer services


provided by the electric cooperative or its subsidiaries to those


customers.


(b)AAA customer served by an electric cooperative for
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transmission and distribution services and by a retail electric


provider for retail service has the option of being billed directly


by each service provider or receiving a single bill for


distribution, transmission, and generation services from the


electric cooperative.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A41.058.AATARIFFS FOR OPEN ACCESS. An electric


cooperative that owns or operates transmission and distribution


facilities shall file tariffs implementing the open access rules


established by the commission under Section 39.203 with the


appropriate regulatory authorities having jurisdiction over the


transmission and distribution service of the electric cooperative


before the 90th day preceding the date the electric cooperative


offers customer choice.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A41.059.AANO POWER TO AMEND CERTIFICATES. Nothing in


this chapter empowers a board of directors to issue, amend, or


rescind a certificate of public convenience and necessity granted


by the commission.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A41.060.AACUSTOMER SERVICE INFORMATION. (a) The


commission shall keep information submitted by customers and retail


electric providers pertaining to the provision of electric service


by electric cooperatives.


(b)AAThe commission shall notify the appropriate electric


cooperative of information submitted by a customer or retail


electric provider, and the electric cooperative shall respond to


the customer or retail electric provider. The electric cooperative


shall notify the commission of its response.


(c)AAThe commission shall prepare a report for the Sunset


Advisory Commission that includes information submitted and


responses by electric cooperatives in accordance with the Sunset


Advisory Commission’s schedule for reviewing the commission.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.
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Sec.A41.061.AARETAIL RATE CHANGES BY ELECTRIC COOPERATIVES.


(a) This section shall apply to retail rates of an electric


cooperative that has not adopted customer choice and to the retail


delivery rates of an electric cooperative that has adopted customer


choice. This section may not apply to rates for:


(1)AAsales of electric energy by an electric


cooperative that has adopted customer choice; or


(2)AAwholesale sales of electric energy.


(b)AAAn electric cooperative may change its rates by:


(1)AAadopting a resolution approving the proposed


change;


(2)AAmailing notice of the proposed change to each


affected customer whose rate would be increased by the proposed


change at least 30 days before implementation of the proposed


change, which notice may be included in a monthly billing; and


(3)AAholding a meeting to discuss the proposed rate


changes with affected customers, if any change is expected to


increase total system annual revenues by more than $100,000 or one


percent, whichever is greater.


(c)AAAn electric cooperative may implement the proposed


rates on completion of the requirements under Subsection (b), and


those rates shall remain in effect until changed by the electric


cooperative as provided by this section or, for rates other than


retail delivery rates, until this section is no longer applicable


because the electric cooperative adopts customer choice.


(d)AAThe electric cooperative may reconsider a rate change at


any time and adjust the rate by board resolution without additional


notice or meeting of customers if the rate as adjusted is not


expected to increase the revenues from a customer class. However,


if notice is given to a customer class that would receive an


increase as a result of the adjustment, then the rates for the


customer class may be increased without additional meeting of the


customers. A customer may petition to appeal within the time


provided in Subsection (f).


(e)AARetail rates set by an electric cooperative that has not


adopted customer choice and retail delivery rates set by an
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electric cooperative that has adopted customer choice shall be just


and reasonable, not unreasonably preferential, prejudicial, or


discriminatory; provided, however, if the customer agrees, an


electric cooperative may charge a market-based rate to customers


who have energy supply options if rates are not increased for other


customers as a result.


(f)AAA customer of the electric cooperative who is adversely


affected by a rate setting resolution of the electric cooperative


is entitled to judicial review. A person initiates judicial review


by filing a petition in the district court of Travis County not


later than the 90th day after the resolution is implemented.


(g)AAThe resolution of the electric cooperative setting


rates, as it may have been amended as described in Subsection (d),


shall be presumed valid, and the burden of showing that the


resolution is invalid rests on the persons challenging the


resolution. A court reviewing a change of a rate or rates by an


electric cooperative may consider any relevant factor including the


cost of providing service.


(h)AAIf the court finds that the electric cooperative ’s


resolution setting rates violates the standards contained in


Subsection (e), or that the electric cooperative’s rate violates


Subsection (e), the court shall enter an order:


(1)AAstating the specific basis for its determination


that the rates set in the electric cooperative’s resolution violate


Subsection (e); and


(2)AAdirecting the electric cooperative to:


(A)AAset, within 60 days, revised retail rates


that do not violate the standards of Subsection (e); and


(B)AArefund or credit against future bills, at the


electric cooperative’s option, revenues collected under the rate


found to violate the standards of Subsection (e) that exceed the


revenues that would have been collected under the revised rates.


The refund or credit shall be made over a period of not more than 12


months, as determined by the court.


(i)AAThe court may not enter an order delaying or prohibiting


implementation of a rate change or set revised rates either for the


period the challenged resolution was in effect or prospectively.
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(j)AAA person having obtained an order of the court requiring


an electric cooperative to set revised retail rates pursuant to


Subsection (h)(2)(A) may, once the order is no longer subject to


appeal, initiate an original proceeding in the district court of


Travis County either to:


(1)AAseek enforcement of the court’s order by writ of


mandamus if the electric cooperative has failed to adopt a


resolution approving revised rates within the time prescribed; or


(2)AAseek judicial review of the electric cooperative’s


most current resolution setting rates as provided in this section,


if the electric cooperative has set revised rates pursuant to the


order of the court within the time prescribed. In the event of such


enforcement proceeding or judicial review the court may, in


addition to the other remedies provided for in this section, award


reasonable costs, including reasonable attorney’s fees, to the


party prevailing on the case as a whole. Additionally, if the court


finds that either party has acted in bad faith solely for the


purpose of perpetuating the rate dispute between the parties, the


court may impose sanctions on the offending party in accordance


with the provisions of Subsections (b), (c), and (e), Section


10.004, Civil Practice and Remedies Code.


(k)AAAn electric cooperative that has not adopted customer


choice and that has not changed each of its nonresidential rates


since January 1, 1999, shall, on or before May 1, 2002, adopt a


resolution setting rates. The resolution shall be subject to


judicial review as provided in this section whether or not any rate


is changed. In the event the electric cooperative fails to adopt a


resolution setting rates pursuant to this subsection, a customer


may petition for judicial review of the electric cooperative ’s


rates. A person initiates judicial review by filing a petition in


the district court of Travis County not later than November 1, 2002.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A41.062.AAALLOCATION OF STRANDED INVESTMENT. Any


competition transition charge shall be allocated among retail


customer classes based on the relevant customer class


characteristics as of the end of the electric cooperative’s most
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recent fiscal year before implementation of customer choice, in


accordance with the methodology used to allocate the costs of the


underlying assets or expenses in the electric cooperative’s most


recent cost of service study certified by a professional engineer


or certified public accountant or approved by the commission. In


multiply certificated areas, a retail customer may not avoid


stranded cost recovery charges by switching to another electric


cooperative, an electric utility, or a municipally owned utility.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


SUBCHAPTER C. RIGHTS NOT AFFECTED


Sec.A41.101.AAINTERFERENCE WITH CONTRACT. (a) This


subtitle may not interfere with or abrogate the rights or


obligations of parties, including a retail or wholesale customer,


to a contract with an electric cooperative or its subsidiary.


(b)AANo provision of this subtitle may interfere with or be


deemed to abrogate the rights or obligations of a party under a


contract or an agreement concerning certificated service areas.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A41.102.AAACCESS TO WHOLESALE MARKET. Nothing in this


subtitle shall limit the access of an electric cooperative or its


subsidiary, either on its own behalf or on behalf of its customers,


to the wholesale electric market.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A41.103.AAPROTECTION OF BONDHOLDERS. Nothing in this


subtitle or any rule adopted under this subtitle shall impair


contracts, covenants, or obligations between an electric


cooperative and its lenders and holders of bonds issued on behalf of


or by the electric cooperative.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


Sec.A41.104.AATAX-EXEMPT STATUS. Nothing in this subtitle


may impair the tax-exempt status of electric cooperatives, nor


shall anything in this subtitle compel any electric cooperative to
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use its facilities in a manner that violates any contractual


provisions, bond covenants, or other restrictions applicable to


facilities financed by tax-exempt or federally insured or


guaranteed debt.


Added by Acts 1999, 76th Leg., ch. 405, Sec. 39, eff. Sept. 1, 1999.


SUBCHAPTER D. MARKET PARTICIPATION AND SECURITIZATION


Sec. 41.151.AAPURPOSE. (a)AAThe purpose of this subchapter


is to enable electric cooperatives to use securitization financing


to recover extraordinary costs and expenses incurred due to the


abnormal weather events that occurred in this state in the period


beginning 12:00 a.m., February 12, 2021, and ending at 11:59 p.m.,


February 20, 2021.AAThis type of debt will reduce the cost of


financing the extraordinary costs and expenses relative to the


costs that would be incurred using conventional electric


cooperative financing methods.AAThe proceeds of the securitized


bonds shall be used solely for the purposes of financing or


refinancing the extraordinary costs and expenses, including costs


relating to consummation and administration of the securitized


financing.AAThe board of each electric cooperative involved in the


financing shall ensure that securitization provides tangible and


quantifiable benefits to its members, greater than would have been


achieved absent the issuance of securitized bonds.AAEach board that


chooses to securitize under this subchapter shall ensure that the


structuring and pricing of the securitized bonds are consistent


with market conditions and the terms of the financing order.AAThis


subchapter may be used by a group of electric cooperatives to issue


securitized bonds in a combined securitization transaction.


(b)AAA cooperative that owes the independent organization


certified under Section 39.151, Utilities Code, for the ERCOT power


region amounts incurred as a result of operations during the period


beginning 12:01 a.m., February 12, 2021, and ending at 11:59 p.m.,


February 20, 2021, shall:


(1)AAuse all means necessary to securitize the amount


owed the independent organization, calculated solely according to


the protocols of the independent organization in effect during the
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period of emergency promulgated subject to the approval of the


commission; and


(2)AAfully repay the amount described by Subdivision


(1) immediately upon receipt of the securitized amount along with


any additional amounts necessary to fully satisfy the amount owed.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.152.AADEFINITIONS.AAIn this subchapter:


(1)AA"Assignee" means any individual, corporation, or


other legally recognized entity, including a special purpose


entity, to which an interest in securitized property is


transferred, other than as security.


(2)AA"Board" means the governing body of an electric


cooperative.


(3)AA"Combined securitization transaction" means the


issuance of securitized bonds under this subchapter in a


transaction involving at least two electric cooperatives acting


together.


(4)AA"Extraordinary costs and expenses" means:


(A)AAcosts and expenses incurred by an electric


cooperative for electric power and energy purchased during the


period of emergency in excess of what would have been paid for the


same amount of electric power and energy at the average rate


incurred by the electric cooperative for electric power and energy


purchased during the month of January 2021;


(B)AAcosts and expenses incurred by an electric


cooperative to generate and transmit electric power and energy


during the period of emergency, including fuel costs, operation and


maintenance expenses, overtime costs, and all other costs and


expenses that would not have been incurred but for the abnormal


weather events; and


(C)AAany charges imposed on the electric


cooperative or on a power supplier to the electric cooperative that


were passed on to the electric cooperative by the applicable


regional transmission organization or independent system operator,


resulting from defaults by other market participants of the
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regional transmission organization or independent system operator


for costs relating to the period of emergency.


(5)AA"Financing order" means an order of a board


approving the issuance of securitized bonds, which may be through


participation in a combined securitization transaction, and the


creation of securitized charges for the recovery of qualified


costs.


(6)AA"Financing party" means a holder of securitized


bonds, including trustees, collateral agents, and other persons


acting for the benefit of the holder.


(7)AA"Qualified costs" means up to 100 percent of an


electric cooperative’s:


(A)AAextraordinary costs and expenses;


(B)AAcosts of issuing, supporting, repaying,


servicing, and refinancing the securitized bonds, whether incurred


or paid upon issuance of the securitized bonds or over the life of


the securitized bonds or the refunded securitized bonds, whether


incurred directly or allocated in a combined securitization


transaction; and


(C)AAany costs of retiring and refunding the


electric cooperative’s existing debt securities initially issued


to finance the extraordinary costs and expenses including interest


accrued on debt securities over their term, whether incurred


directly or allocated in a combined securitization transaction.


(8)AA"Period of emergency" means the period beginning


12:00 a.m., February 12, 2021, and ending 11:59 p.m., February 20,


2021.


(9)AA"Securitized bonds" means bonds, debentures,


notes, certificates of participation or of beneficial interest, or


other evidences of indebtedness or ownership that are issued by an


electric cooperative, its successors, or an assignee of the


electric cooperative or group of electric cooperatives under a


financing order or financing orders, that have a term not longer


than 30 years, and that are secured by or payable, primarily, from


securitized property and the proceeds thereof and, in a combined


securitization transaction, securitized property contributed by


other electric cooperatives.AAIf certificates of participation,
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beneficial interest, or ownership are issued, references in this


subchapter to principal, interest, or premium shall refer to


comparable amounts under those certificates.


(10)AA"Securitized charges" means nonbypassable


amounts to be charged for the use or availability of electric


services, approved by the board under a financing order to recover


qualified costs, that shall be collected by an electric


cooperative, its successors, an assignee, or other collection


agents as provided for in the financing order.


(11)AA"Securitized property" means the property right


created under this subchapter, including the right, title, and


interest of the electric cooperative or its assignee:


(A)AAin and to the securitized charges established


under a financing order, including all rights to obtain adjustments


in accordance with Section 41.157 and the financing order;


(B)AAto be paid the amount that is determined in a


financing order to be the amount that the electric cooperative or


its transferee is lawfully entitled to receive under this


subchapter and the proceeds thereof; and


(C)AAin and to all revenue, collections, claims,


payments, money, or process of or arising from the securitized


charges that are the subject of a financing order.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.153.AAFINANCING ORDERS; TERMS. (a)AAThe board shall


adopt a financing order to recover the electric cooperative’s


qualified costs consistent with the standards in Section 41.151.


(b)AAThe financing order shall detail the amount of qualified


costs to be recovered and the period over which the nonbypassable


securitized charges shall be recovered, which period may not exceed


30 years.


(c)AASecuritized charges shall be collected and allocated


among customers in the manner provided by the financing order.


(d)AAA financing order becomes effective in accordance with


its terms, and the financing order, together with the securitized


charges authorized in the order, after it takes effect, is
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irrevocable and not subject to denial, recission, reduction,


impairment, adjustment, or other alteration by further action of


the board or by action of any regulatory or other governmental body


of this state, except as permitted by Section 41.157.AAA financing


order issued under this subchapter has the same force and effect of


a financing order issued under Chapter 39.


(e)AAA financing order may be reviewed by appeal by a member


of the electric cooperative to a district court in the county where


the electric cooperative is domiciled, filed not later than the


15th day after the date the financing order is adopted by the


board.AAThe judgment of the district court may be reviewed only by


direct appeal to the Supreme Court of Texas filed not later than the


15th day after the date of the entry of judgment.AAAll appeals shall


be heard and determined by the district court and the Supreme Court


of Texas as expeditiously as possible with lawful precedence over


other matters.AAReview on appeal shall be based solely on the


financing order adopted by the board, other information considered


by the board in adopting the resolutions, and briefs to the court


and shall be limited to whether the financing order conforms to the


constitution and laws of this state and the United States and is


within the authority of the board under this subchapter.


(f)AAThe board or, in a combined securitization transaction,


the boards of all participating electric cooperatives, may adopt a


financing order or financing orders providing for retiring and


refunding securitized bonds on making a finding that the future


securitized charges required to service the new securitized bonds,


including transaction costs, will be less than the future


securitized charges required to service the securitized bonds being


refunded.AAAfter the indefeasible repayment in full of all


outstanding securitized bonds and associated financing costs, the


board shall adjust the related securitized charges accordingly.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.154.AAPROPERTY RIGHTS. (a)AAThe rights and


interests of an electric cooperative or its subsidiary, affiliate,


successor, financing party, or assignee under a financing order,
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including the right to impose, collect, receive, and enforce the


payment of securitized charges authorized in the financing order,


shall be only contract rights until the property is first


transferred or pledged to an assignee or financing party, as


applicable, in connection with the issuance of securitized bonds,


at which time the property becomes securitized property.


(b)AASecuritized property that is specified in the financing


order constitutes a present vested property right for all purposes,


including for purposes of Sections 16 and 17, Article I, Texas


Constitution, Section 10, Article I, United States Constitution,


and the Fifth Amendment to the United States Constitution, and the


laws of this state and the United States, even if the imposition and


collection of securitized charges depend on further acts of the


electric cooperative or others that may not have yet occurred.


(c)AASecuritized property shall exist regardless of whether


securitized charges have been billed, have accrued, or have been


collected and notwithstanding the fact that the value or amount of


the property is dependent on the future provision of service to


customers by the electric cooperative or its successors or assigns.


(d)AAOn the issuance of the securitized bonds and the


financing order, and when the requirements of Section 41.159 are


met, the securitized charges, including their nonbypassability,


are irrevocable, final, nondiscretionary, and effective without


further action by the electric cooperative or any other person or


governmental authority.AAThe financing order shall remain in


effect and the property shall continue to exist for the same period


as the pledge of the state described in Section 41.160.


(e)AAAll revenue, collections, claims, payments, money, or


proceeds of or arising from or relating to securitized charges


shall constitute proceeds of the securitized property arising from


the financing order.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.155.AANO SETOFF.AAThe interest of an assignee or


pledgee in securitized property and in the revenues and collections


arising from that property are not subject to setoff, counterclaim,
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surcharge, recoupment, or defense by the electric cooperative or


any other person or in connection with the bankruptcy of the


electric cooperative or any other entity.AAA financing order shall


remain in effect and unabated notwithstanding the bankruptcy of the


electric cooperative, its successors, or assignees.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.156.AANO BYPASS. (a)AAA financing order shall


include terms ensuring that the imposition and collection of


securitized charges authorized in the order shall be nonbypassable


and apply to all customers connected to the electric cooperative’s


system assets and taking service, regardless of whether the system


assets continue to be owned by the electric cooperative.


(b)AAThe electric cooperative, its servicer, any entity


providing electric transmission or distribution services, and any


retail electric provider providing services to a retail customer in


the electric cooperative’s certificated service area as it existed


on the date of enactment of this subchapter are entitled to collect


and must remit, consistent with this subchapter and any financing


order adopted under this subchapter, the securitized charges from


the retail customers and from retail customers that switch to new


on-site generation.AASuch retail customers are required to pay the


securitized charges.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.157.AATRUE-UP. (a)AAA financing order shall be


reviewed and adjusted promptly if after its adoption there are


additional charges, reductions, or refunds of extraordinary costs


and expenses, to:


(1)AAensure that there is not an over-collection or an


under-collection of extraordinary costs and expenses; and


(2)AAensure that collections on the securitized


property will be sufficient to timely make all periodic and final


payments of principal, interest, fees, and other amounts and to


timely fund all reserve accounts, if any, related to the
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securitized bonds.


(b)AAA financing order shall also include a mechanism


requiring that securitized charges be reviewed by the board and


adjusted at least annually, not later than the 45th day after the


anniversary date of the issuance of the securitized bonds, to:


(1)AAcorrect over-collections or under-collections of


the preceding 12 months; and


(2)AAensure the expected recovery of amounts sufficient


to timely provide all payments of debt service and other required


amounts and charges in connection with the securitized bonds.


(c)AAThe electric cooperatives that are members of a


generation and transmission cooperative may include in their


financing orders the ability to allocate any true-up amounts over


the retail customers of all electric cooperatives that are members


of the same generation and transmission cooperative.


(d)AAIn a combined securitization transaction, each


generation and transmission cooperative may calculate all


adjustments and determinations relevant to each true-up by each


electric cooperative member of the generation and transmission


cooperative participating in the securitization transaction, with


the adjustments being allocated across the electric cooperatives in


the manner agreed to by all of the participating electric


cooperatives under their financing orders.


(e)AAA governmental authority may not disapprove of or alter


any adjustments made or proposed to be made under this subchapter


other than to correct computation or other manifest errors.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.158.AATRUE SALE.AAAn agreement by an electric


cooperative or assignee to transfer securitized property that


expressly states that the transfer is a sale or other absolute


transfer signifies that the transaction is a true sale and is not a


secured transaction and that title, legal and equitable, has passed


to the entity to which the securitized property is


transferred.AAThe transaction shall be treated as an absolute sale


regardless of whether the purchaser has any recourse against the
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seller, or any other term of the parties’ agreement, including the


seller’s retention of an equity interest in the securitized


property, the fact that the electric cooperative acts as the


collector of securitized charges relating to the securitized


property, or the treatment of the transfer as a financing for tax,


financial reporting, or other purposes.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.159.AASECURITY INTERESTS; ASSIGNMENT; COMMINGLING;


DEFAULT. (a)AASecuritized property does not constitute an account


or general intangible under Section 9.106, Business & Commerce


Code.AAThe transfer, sale, or assignment, or the creation,


granting, perfection, and enforcement of liens and security


interests in securitized property are governed by this section and


not by the Business & Commerce Code.AASecuritized property shall


constitute property for all purposes, including for contracts


securing securitized bonds, regardless of whether the securitized


property revenues and proceeds have accrued.


(b)AAA valid and enforceable transfer, sale, or assignment,


or lien and security interest, as applicable, in securitized


property may be created only by a financing order and the execution


and delivery of a transfer, sale, or assignment, or security


agreement, as applicable, with a financing party in connection with


the issuance of securitized bonds.AAThe transfer, sale,


assignment, or lien and security interest, as applicable, shall


attach automatically from the time that value is received for the


securitized bonds and, on perfection through the filing of notice


with the secretary of state in accordance with the rules prescribed


under Subsection (d), shall be a continuously perfected transfer,


sale, and assignment, or lien and security interest, as applicable,


in the securitized property and all proceeds of the property,


whether accrued or not, shall have priority in the order of filing


and take precedence over any subsequent judicial or other lien


creditor.AAIf notice is filed before the 10th day after the date


value is received for the securitized bonds, the transfer, sale, or


assignment, or security interest, as applicable, shall be perfected
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retroactive to the date value was received.AAOtherwise, the


transfer, sale, or assignment, or security interest, as applicable,


shall be perfected as of the date of filing.


(c)AATransfer, sale, or assignment of an interest in


securitized property to an assignee shall be perfected against all


third parties, including subsequent judicial or other lien


creditors, when the financing order becomes effective, transfer


documents have been delivered to the assignee, and a notice of that


transfer has been filed in accordance with the rules prescribed


under Subsection (d).AAHowever, if notice of the transfer has not


been filed in accordance with this subsection before the 10th day


after the delivery of transfer documentation, the transfer of the


interest is not perfected against third parties until the notice is


filed.


(d)AAThe secretary of state shall implement this section by


establishing and maintaining a separate system of records for the


filing of notices under this section and prescribing the rules for


those filings based on Chapter 9, Business & Commerce Code, adapted


to this subchapter and using the terms defined in this subchapter.


(e)AAThe priority of a lien and security interest perfected


under this section is not impaired by any later modification of the


financing order under Section 41.157 or by the commingling of funds


arising from securitized charges with other funds, and any other


security interest that may apply to those funds shall be terminated


when they are transferred to a segregated account for the assignee


or a financing party.AAIf securitized property has been transferred


to an assignee, any proceeds of that property shall be held in trust


for the assignee.


(f)AASecuritized bonds shall be secured by a statutory lien


on the securitized property in favor of the owners or beneficial


owners of securitized bonds.AAThe lien shall automatically arise on


issuance of the securitized bonds without the need for any action or


authorization by the electric cooperative or the board.AAThe lien


shall be valid and binding from the time the securitized bonds are


executed and delivered.AAThe securitized property shall be


immediately subject to the lien, and the lien shall immediately


attach to the securitized property and be effective, binding, and
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enforceable against the electric cooperative, its creditors, their


successors, assignees, and all others asserting rights therein,


regardless of whether those persons have notice of the lien and


without the need for any physical delivery, recordation, filing, or


further act.AAThe lien is created by this subchapter and not by any


security agreement, but may be enforced by any financing party or


their representatives as if they were secured parties under Chapter


9, Business & Commerce Code.AAOn application by or on behalf of the


financing parties, a district court in the county where the


electric cooperative is domiciled may order that amounts arising


from securitized charges be transferred to a separate account for


the financing parties’ benefit.


(g)AAThe statutory lien is a continuously perfected security


interest and has priority over any other lien, created by operation


of law or otherwise, that may subsequently attach to that


securitized property or proceeds thereof unless the owners or


beneficial owners of securitized bonds as specified in the trust


agreement or indenture have agreed in writing otherwise.AAThe


statutory lien is a lien on the securitized charges and all


securitized charge revenues or other proceeds that are deposited in


any deposit account or other account of the servicer or other person


in which securitized charge revenues or other proceeds have been


commingled with other funds.


(h)AAThe statutory lien is not adversely affected or impaired


by, among other things, the commingling of securitized charge


revenues or other proceeds from securitized charges with other


amounts regardless of the person holding those amounts.


(i)AAThe electric cooperative, any successor or assignee of


the electric cooperative, or any other person with any operational


control of any portion of the electric cooperative’s system assets,


whether as owner, lessee, franchisee, or otherwise, and any


successor servicer of collections of the securitized charges shall


be bound by the requirements of this subchapter and shall perform


and satisfy all obligations imposed under this subchapter in the


same manner and to the same extent as did its predecessor, including


the obligation to bill, adjust, and enforce the payment of


securitized charges.
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(j)AAIf a default or termination occurs under the securitized


bonds, the financing parties or their representatives may foreclose


on or otherwise enforce their lien and security interest in any


securitized property as if they were secured parties under Chapter


9, Business & Commerce Code, and on application by the electric


cooperative or by or on behalf of the financing parties, a district


court in the county where the electric cooperative is domiciled may


order that amounts arising from securitized charges be transferred


to a separate account for the financing parties’ benefit, to which


their lien and security interest shall apply.AAOn application by or


on behalf of the financing parties, a district court in the county


where the electric cooperative is domiciled shall order the


sequestration and payment to them of revenues arising from the


securitized charges.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.160.AAPLEDGE OF STATE.AASecuritized bonds are not a


debt or obligation of the state and are not a charge on its full


faith and credit or taxing power.AAThe state pledges, however, for


the benefit and protection of assignees, financing parties, and the


electric cooperative, that it will not take or permit, or permit any


agency or other governmental authority or political subdivision of


the state to take or permit, any action that would impair the value


of securitized property, or, except as permitted by Section 41.157,


reduce, alter, or impair the securitized charges to be imposed,


collected, and remitted to financing parties, until the principal,


interest and premium, and any other charges incurred and contracts


to be performed in connection with the related securitized bonds


have been paid and performed in full.AAAny party issuing


securitized bonds is authorized to include this pledge in any


documentation relating to those bonds.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.161.AATAX EXEMPTION.AATransactions involving the


transfer and ownership of securitized property and the receipt of
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securitized charges are exempt from state and local income, sales,


franchise, gross receipts, and other taxes or similar charges.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.162.AANOT PUBLIC UTILITY.AAAn assignee or financing


party may not be considered to be a public utility, electric


cooperative, or person providing electric service solely by virtue


of the transactions described in this subchapter.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.


Sec. 41.163.AASEVERABILITY.AAEffective on the date the first


securitized bonds are issued under this subchapter, if any


provision in this title or portion of this title is held to be


invalid or is invalidated, superseded, replaced, repealed, or


expires for any reason, that occurrence does not affect the


validity or continuation of this subchapter or any other provision


of this title that is relevant to the issuance, administration,


payment, retirement, or refunding of securitized bonds or to any


actions of the electric cooperative, its successors, an assignee, a


collection agent, or a financing party, which shall remain in full


force and effect.


Added by Acts 2021, 87th Leg., R.S., Ch. 950 (S.B. 1580), Sec. 1,


eff. June 18, 2021.
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ut.42.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 42. PUBLIC CHARGING OF ELECTRIC VEHICLES


Sec. 42.0101.AALEGISLATIVE FINDINGS. (a)AAThe legislature


finds that it is in the best interests of this state to continue the


long-standing policy of supporting private sector investment in


infrastructure by establishing a framework designed to encourage


competitive private sector investment in the deployment of public


electric vehicle charging stations.


(b)AAThe legislature finds that encouraging investment in


the deployment of public electric vehicle charging stations is


essential to foster the rapid installation and widespread use of


public electric vehicle charging stations on property whose owners


or tenants desire to install public electric vehicle charging


stations.


(c)AAThe legislature finds that electric utilities,


transmission and distribution utilities, competitive entities, and


the commission have important roles to fill in supporting the


installation and use of infrastructure for electric vehicle


charging.


(d)AAThe legislature finds that it is necessary to:


(1)AAimplement competitively neutral policies to


encourage competitive private sector investment in public electric


vehicle charging station deployment;


(2)AAdevelop and implement competitively neutral


electricity tariffs that are optimized for public electric vehicle


charging stations and based on cost causation principles while


ensuring transparency in pricing and recognizing changing market


needs; and


(3)AAencourage competitive private investment,


ownership, and operation of public electric vehicle charging


stations, including equipment that allows for fast charging.


Added by Acts 2023, 88th Leg., R.S., Ch. 53 (S.B. 1002), Sec. 1,


eff. September 1, 2023.
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Sec. 42.0102.AADEFINITIONS.AAIn this chapter:


(1)AA"Direct-current fast charging station" means a


charging system capable of delivering at least 50 kilowatts of


direct-current electrical power to an electric vehicle’s


rechargeable battery at a voltage of 200 volts or greater.


(2)AA"Electric vehicle" means a vehicle that is


propelled by one or more electric motors using energy stored in the


form of a rechargeable battery.


(3)AA"Electric vehicle charging provider" means the


owner or operator of a public electric vehicle charging


station.AAThe term does not include an electric utility or


transmission and distribution utility.


(4)AA"Electric vehicle charging service" means sales


made from a public electric vehicle charging station to the public.


(5)AA"Level two charging station" means a charging


system capable of delivering at least 3 and not more than 19.2


kilowatts of alternating-current electrical power to an electric


vehicle’s rechargeable battery at a voltage of at least 208 volts on


a circuit of at least 40 amperes.


(6)AA"Make-ready infrastructure" means the electrical


infrastructure required to service a public electric vehicle


charging station’s electrical load on the electric utility’s or


transmission and distribution utility’s side of the point of


delivery.AAThe term:


(A)AAincludes all site-specific electrical


infrastructure required to accommodate engineering, physical,


operational, or other constraints for the public electric vehicle


charging station, regardless of whether the infrastructure is on


the utility’s or customer ’s side of the point of delivery; and


(B)AAdoes not include the public electric vehicle


charging station or any utility infrastructure on the customer’s


side of the point of delivery, up to and including the meter.


(7)AA"Public electric vehicle charging station" means


any level two charging station or direct-current fast charging


station that delivers electricity from a source outside an electric


vehicle into an electric vehicle, is separate and distinct from


make-ready infrastructure, and is accessible for commercial use by
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the public, or similar vehicle charging equipment capable of


delivering electricity into an electric vehicle faster than a level


two charging station.AAThe term does not include vehicle charging


equipment that is:


(A)AAused by an electric utility, a transmission


and distribution utility, or an affiliate to charge:


(i)AAan electric vehicle owned by the


utility or affiliate; or


(ii)AAas an incident of employment, an


electric vehicle owned by an employee of the utility or affiliate;


or


(B)AAlocated on the premises of a customer of an


electric utility, a transmission and distribution utility, or an


affiliate and:


(i)AAused by the customer or the customer’s


tenants, affiliates, or guests; and


(ii)AAnot used commercially for electric


vehicle charging service.


Added by Acts 2023, 88th Leg., R.S., Ch. 53 (S.B. 1002), Sec. 1,


eff. September 1, 2023.


Sec. 42.0103.AAPUBLIC CHARGING OF ELECTRIC VEHICLES OUTSIDE


OF ERCOT. (a)AAThis section applies only to an electric utility


that operates solely outside of ERCOT.


(b)AAAn electric utility:


(1)AAmay not provide electric vehicle charging service


directly to a customer except as provided by this section;


(2)AAmay be affiliated with an entity that provides


electric vehicle charging service from a public electric vehicle


charging station if the affiliate:


(A)AAis not subject to regulation by the


commission; and


(B)AAis subject to prohibitions on market power


abuse, cross-subsidizations, co-branding, and preferential


treatment between regulated and competitive activities described


by Section 39.157(d); and


(3)AAconsistent with the requirements of Subchapter B,
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Chapter 38, and Section 39.157(d)(3), shall offer the same


nondiscriminatory rates, terms, and conditions offered to an


affiliate described by Subdivision (2) to other electric vehicle


charging providers in the utility’s service area for the operation


of public electric vehicle charging stations.


(c)AAAn affiliate of an electric utility that provides


electric vehicle charging service and is not subject to regulation


by the commission is subject to the same tariffs of the electric


utility that apply to any other entity receiving from the utility


electric service that is used to provide electric vehicle charging


service.


(d)AAThis section does not prohibit an electric utility from


subsidizing the costs of make-ready infrastructure through rates or


charges for services provided by the electric utility’s regulated


services.


(e)AAAn electric utility may provide electric vehicle


charging service directly to a customer only if:


(1)AAthe public electric vehicle charging station used


to provide electric vehicle charging service is constructed in


compliance with the requirements of this section; and


(2)AAthe rates charged by the utility for electric


vehicle charging service are set by the commission under Subsection


(m).


(f)AAAn electric utility seeking to provide electric vehicle


charging service directly to a customer shall:


(1)AAfile with the commission a proposal identifying


the specific location at which the utility seeks to provide


electric vehicle charging service and a general description of the


public electric vehicle charging station the utility proposes to


construct at the location; and


(2)AAprovide notice of the filing made under


Subdivision (1):


(A)AAon the utility’s Internet website; and


(B)AAto each dealer to which Chapter 2310,


Occupations Code, applies who offers for retail sale motor fuel at a


site that is located not more than 15 miles from the proposed


location of the public electric vehicle charging station.
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(g)AAA notice provided under Subsection (f)(2) must include:


(1)AAthe date the electric utility filed a proposal to


provide electric vehicle charging service under Subsection (f)(1);


and


(2)AAthe date by which a person may file a proposal to


provide reasonably comparable electric vehicle charging service


under Subsection (h).


(h)AAThe commission shall determine whether the provision of


electric vehicle charging service under a proposal submitted under


Subsection (f)(1) is in the public interest because the service is


adequate for the needs of the area.AANot later than the 90th day


after the date the commission determines that the provision of the


proposed electric vehicle charging service is in the public


interest, a person other than the electric utility may notify the


commission that:


(1)AAthe person:


(A)AAintends to provide electric vehicle charging


service that is adequate for the needs of the area in reasonable


proximity to the proposed location of the public electric vehicle


charging station and request the necessary make-ready


infrastructure from the electric utility; and


(B)AAis firmly committed to placing into service


equipment necessary to provide the electric vehicle charging


service before the later of:


(i)AA18 months after the date the person


submits the notice to the commission; or


(ii)AAthe date of completion of the


installation of the necessary make-ready infrastructure to provide


the electric vehicle charging service; and


(2)AAthe person is capable of:


(A)AAacquiring the right to use the property at


which the electric vehicle charging service will be provided; and


(B)AAfinancing the cost of the equipment described


by Subdivision (1)(B).


(i)AAThe commission shall issue a determination regarding


each notice received under Subsection (h) of whether:


(1)AAthe proposed electric vehicle charging service is
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adequate for the needs of the area; and


(2)AAthe person has made the commitment and has the


capabilities described by that subsection.


(j)AAThe commission by rule may establish a distance that


constitutes reasonable proximity to a type of location for the


purposes of Subsection (h).AAThe commission may also issue an order


establishing a distance other than one authorized by rule that


constitutes reasonable proximity to a location for purposes of


Subsection (h) for a specific electric utility.AAIn establishing


distances that constitute reasonable proximity to a location, the


commission shall:


(1)AAconsider population density and site access;


(2)AAestablish the reasonable proximity between two


locations on an interstate highway for the purposes of Subsection


(h) as not more than 10 miles; and


(3)AAconsider the Texas Department of Transportation’s


designation by category of nearby roads other than interstate


highways when establishing the reasonable proximity between two


locations at which electric vehicle charging service will be


provided on roads other than interstate highways.


(k)AAAn electric utility that files a proposal under


Subsection (f) may proceed with construction of the public electric


vehicle charging station and the provision of electric vehicle


charging service unless the commission determines, based on the


information submitted under Subsection (h), that:


(1)AAthe electric vehicle charging service proposed


under Subsection (h) in response to the utility’s proposal is


adequate for the needs of the area and that the person who submitted


the notice under Subsection (h) has made the commitment and has the


capabilities described by that subsection; or


(2)AAthe electric vehicle charging service proposed


under Subsection (f) by the utility unreasonably duplicates:


(A)AAelectric vehicle charging service provided


by another person; or


(B)AAa facility under construction that another


person will use to provide electric vehicle charging service.


(l)AAAn electric utility authorized to proceed with the
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construction of a public electric vehicle charging station under


Subsection (k) shall notify the commission that the utility intends


to proceed with the construction and may construct and operate the


proposed public electric vehicle charging station after the 120th


day after the date the utility files the notice of intent under this


subsection.


(m)AAOn application by an electric utility, the commission


shall set in a manner authorized under Chapter 36 the rates the


utility may charge for electric vehicle charging service.AAThe


rates must be reasonable and ensure that competition is not


impaired.AAThe commission may set rates differently for different


locations and times of day and for different types of electric


vehicle charging service.


(n)AAThe commission shall permit an electric utility


authorized to construct and operate a public electric vehicle


charging station under this section to recover, using the rate of


return on investment established in the commission ’s final order in


the utility’s most recent base rate proceeding, reasonable and


necessary costs incurred for the construction, financing,


operation, and maintenance of that public electric vehicle charging


station.


(o)AAThis section does not prohibit a person who is not an


electric utility or an affiliate of an electric utility from


entering into an agreement with an electric utility for the utility


to own or operate a public electric vehicle charging station on the


person’s property if:


(1)AAthe utility does not:


(A)AAprovide electric vehicle charging service


using the public electric vehicle charging station; or


(B)AAbrand or market the public electric vehicle


charging station as owned or operated by the utility, including by


presenting the utility’s name, logo, or any other distinguishing


mark to indicate that the utility owns or operates the public


electric vehicle charging station;


(2)AAthe person solely determines:


(A)AAphysical access to and use of the public


electric vehicle charging station necessary to carry out
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responsibilities associated with ownership and operation of the


public electric vehicle charging station; and


(B)AAprices for the electric vehicle charging


service; and


(3)AAthe person pays for all electric utility-related


costs under a tariff approved by the commission that provides for


full recovery of the costs of the public electric vehicle charging


station from the person, including incremental revenues paid by the


person to the utility associated with the electric vehicle charging


service.


(p)AAThe commission shall:


(1)AArequire each electric utility for which the


commission has approved a tariff under Subsection (o) to offer


service under the terms of the tariff to other persons seeking


agreements in the utility’s service area on a nondiscriminatory


basis; and


(2)AAensure that revenue collected by an electric


utility under an agreement under Subsection (o) allows the utility


to recover the costs of owning, constructing, financing, operating,


and maintaining the public electric vehicle charging station from


the person and not the utility’s other customers.


(q)AAA public electric vehicle charging station operated


under an agreement under Subsection (o) is not subject to the


requirements of Subsections (f)-(l).


(r)AANotwithstanding any other provision of this section, a


municipality that is a customer of an electric utility may enter


into an agreement with the utility under which:


(1)AAthe utility owns and operates a public electric


vehicle charging station and provides electric vehicle charging


service on the municipality’s property; and


(2)AAnone of the costs of constructing, financing,


operating, or maintaining the public electric vehicle charging


station described by Subdivision (1) are recovered from the other


customers of the utility.


Added by Acts 2023, 88th Leg., R.S., Ch. 53 (S.B. 1002), Sec. 1,


eff. September 1, 2023.
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Sec. 42.0104.AAPUBLIC CHARGING OF ELECTRIC VEHICLES INSIDE


ERCOT. (a)AAA transmission and distribution utility:


(1)AAmay not directly own, operate, or provide electric


vehicle charging service from a public electric vehicle charging


station;


(2)AAmay not include costs of a public electric vehicle


charging station for recovery through rates approved by the


commission;


(3)AAmay be affiliated with a competitive affiliate


that provides electric vehicle charging service from a public


electric vehicle charging station through a separate entity or


third party only if:


(A)AAthe affiliate:


(i)AAis not subject to regulation by the


commission; and


(ii)AAis subject to prohibitions on market


power abuse, cross-subsidizations, co-branding, and preferential


treatment between regulated and competitive activities described


by Section 39.157(d); and


(B)AAthe alternative fuels data center map


maintained by the United States Department of Energy does not show


that a public electric vehicle charging station owned or operated


by an electric vehicle charging provider and used to provide


electric vehicle charging service is located less than 50 miles


from the location where the affiliate proposes to provide electric


vehicle charging service; and


(4)AAconsistent with the requirements of Subchapter B,


Chapter 38, and Section 39.157(d)(3), shall offer the same


nondiscriminatory rates, terms, and conditions offered to the


affiliate described by Subdivision (3) to other electric vehicle


charging providers in the transmission and distribution utility’s


service area for the operation of public electric vehicle charging


stations.


(b)AAAn affiliate described by Subsection (a)(3) shall


maintain for at least two years documentation of the alternative


fuels data center map that is available on the date on which the


installation of the public electric vehicle charging station


9



https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.157

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=38.021

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=38

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=39.157





begins.


(c)AAAn affiliate of a transmission and distribution utility


that provides, owns, operates, or maintains public electric vehicle


charging stations and is not subject to regulation by the


commission may not be subsidized by any rate or charge for any


regulated services provided by the transmission and distribution


utility.


(d)AAThis section does not prohibit a transmission and


distribution utility from constructing, owning, or operating


make-ready infrastructure on the transmission and distribution


utility’s side of the point of delivery that is funded through rates


or charges for services under the transmission and distribution


utility’s tariffs.


(e)AANotwithstanding Subsection (a), a transmission and


distribution utility may own, operate, lease, install, or otherwise


procure service from a public electric vehicle charging station on


the utility’s premises for the sole purpose of serving the utility’s


vehicles.


(f)AAThe commission shall permit a transmission and


distribution utility to recover, using the rate of return on


investment established in the commission’s final order in the


utility’s most recent base rate proceeding, reasonable and


necessary costs incurred for the construction or installation of


make-ready infrastructure on the utility’s side of the point of


delivery.


Added by Acts 2023, 88th Leg., R.S., Ch. 53 (S.B. 1002), Sec. 1,


eff. September 1, 2023.
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ut.43.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE B. ELECTRIC UTILITIES


CHAPTER 43. PROVISION OF MIDDLE MILE BROADBAND SERVICE BY ELECTRIC


UTILITIES


SUBCHAPTER A. GENERAL PROVISIONS


Sec. 43.001.AALEGISLATIVE FINDINGS. (a)AAThe legislature


finds that access to quality, high-speed broadband Internet service


is important to this state, is a necessary prerequisite for


enabling economic development and improving education, health


care, public safety, and government services in this state, and


provides other benefits to its citizens.


(b)AA The legislature finds that broadband development in


unserved and underserved areas of Texas can be facilitated by the


participation of electric utilities in this state that own and


operate facilities that may be useful for the full deployment of


broadband service by Internet service providers throughout this


state.


(c)AAThe legislature finds that electric utilities have


existing infrastructure in place throughout this state and that


excess fiber capacity on that infrastructure could be used to


provide middle mile broadband service in unserved and underserved


areas.


(d)AAThe legislature finds that it is in the public interest


to encourage the deployment of broadband service in unserved and


underserved areas by permitting electric utilities to own,


construct, or operate fiber facilities for the support of electric


service and to lease excess fiber capacity for the provision of


middle mile broadband service.AAThe purpose of this chapter is to


provide the appropriate framework to facilitate the leasing of


excess fiber capacity on electric utility facilities.


(e)AAThe legislature finds that an electric utility may


choose to implement middle mile broadband service to lease excess


fiber capacity to Internet service providers under the procedures


set forth in this chapter, but is not required to do so.AAThe
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electric utility shall have the right to decide, in its sole


discretion, whether to implement middle mile broadband service and


may not be penalized for deciding to implement or not to implement


that service.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 2, eff.


September 7, 2005.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 1, eff.


June 15, 2021.


Sec. 43.002.AAAPPLICABILITY. (a)AAThis chapter applies to


an electric utility whether or not the electric utility is offering


customer choice under Chapter 39.


(b)AAIf there is a conflict between the specific provisions


of this chapter and any other provisions of this title, the


provisions of this chapter control.


(c)AAExcept as otherwise provided by this title, no provision


of this title imposes an obligation on an electric utility to


construct or operate facilities to provide middle mile broadband


service, or to allow others to install facilities or use the


electric utility’s facilities for the provision of broadband


service.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 2, eff.


September 7, 2005.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 1, eff.


June 15, 2021.


Sec. 43.003.AADEFINITIONS.AAIn this chapter:


(1)AA"Broadband service" means retail Internet service


provided by a commercial Internet service provider with the


capability of providing a download speed of at least 25 megabits per


second and an upload speed of at least 3 megabits per second.


(2)AA"Internet service provider" means a commercial


entity that provides Internet services to end-use customers on a


retail basis.


(3)AA"Electric delivery system" means the power lines
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and related transmission and distribution facilities constructed


to deliver electric energy to the electric utility ’s customers.


(4)AA"Electric utility" includes an electric utility


and a transmission and distribution utility as defined in Section


31.002(6) or (19).


(5)AA"Middle mile broadband service" means the


provision of excess fiber capacity on an electric utility’s


electric delivery system or other facilities to an Internet service


provider to provide broadband service.AAThe term does not include


provision of Internet service to end-use customers on a retail


basis.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 2, eff.


September 7, 2005.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 1, eff.


June 15, 2021.


SUBCHAPTER B. DEVELOPMENT OF MIDDLE MILE BROADBAND SERVICE


Sec. 43.051.AAAUTHORIZATION FOR MIDDLE MILE BROADBAND


SERVICE. (a)AAAn electric utility may own, construct, maintain,


and operate fiber optic cables and other facilities for providing


middle mile broadband service in unserved and underserved areas


consistent with the requirements of this chapter.AANothing in this


chapter prohibits an entity defined in Section 11.003(9) from


providing broadband service to an Internet service provider or


owning and operating a broadband system as otherwise permitted by


law.


(b)AAThe electric utility shall determine on a


nondiscriminatory basis which Internet service providers may


access excess fiber capacity on the electric utility ’s electric


delivery system or other facilities and provide access points to


allow connection between the electric utility’s electric delivery


system or other facilities and the systems of those Internet


service providers.AAThe electric utility shall provide access to


excess fiber capacity only on reasonable and nondiscriminatory


terms and conditions that assure the electric utility the
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unimpaired ability to comply with and enforce all applicable


federal and state requirements regarding the safety, reliability,


and security of the electric delivery system.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 2, eff.


September 7, 2005.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 1, eff.


June 15, 2021.


Sec. 43.052.AACHARGES.AA An electric utility that owns and


operates facilities to provide middle mile broadband service may


lease excess fiber capacity on the electric utility’s electric


delivery system or other facilities to an Internet service provider


on a wholesale basis and shall charge the Internet service provider


for the use of the electric utility’s system for all costs


associated with that use.AAThe rates, terms, and conditions of a


lease of excess fiber capacity described by this section must be


nondiscriminatory.AAAn electric utility may not lease excess fiber


capacity to provide middle mile broadband service to an affiliated


Internet service provider.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 2, eff.


September 7, 2005.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 1, eff.


June 15, 2021.


Sec. 43.053.AANO ADDITIONAL EASEMENTS OR CONSIDERATION


REQUIRED. (a)AABecause broadband systems provide benefits to


electric delivery systems, the installation of facilities to


provide middle mile broadband service on an electric delivery


system or other facilities does not require the electric utility or


an entity defined in Section 11.003(9) to obtain, modify, or expand


easements or other rights-of-way for the middle mile broadband


service or to give additional consideration as a result of the


installation or the operation of middle mile broadband service on


the electric delivery system or other facilities of the electric


utility or entity, unless the property owner protests the use as
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provided by this section.


(b)AANot later than the 60th day before the date an electric


utility begins construction in an easement or other property right


of fiber optic cables and other facilities for providing middle


mile broadband service, the electric utility shall provide written


notice to the owners of the affected property of the electric


utility’s intent to use the easement or other property right for


middle mile broadband service.


(c)AANotice under this section must:


(1)AAbe sent by first class mail to the last known


address of each person in whose name the affected property is listed


on the most recent tax roll of each county authorized to levy


property taxes against the property; and


(2)AAstate whether any new fiber optic cables used for


middle mile broadband service will be located above or below ground


in the easement or other property right.


(d)AANot later than the 60th day after the date an electric


utility mails notice under this section, a property owner entitled


to the notice may submit to the electric utility a written protest


of the intended use of the easement or other property right for


middle mile broadband service.AAAn electric utility that receives a


timely written protest may not use the easement or other property


right for middle mile broadband service unless the protestor later


agrees in writing to that use or that use is authorized by law.AAIf


a property owner fails to submit a timely written protest, an


electric utility may proceed under Subsection (a) without modifying


or expanding the easement for that property owner.


(e)AAAn electric utility that receives a timely written


protest under Subsection (d) regarding proposed middle mile


broadband service may cancel the project at any time.


(f)AAThe requirements of this section do not apply to an


existing easement that permits the provision of third-party middle


mile broadband service on an electric delivery system.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 2, eff.


September 7, 2005.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 1, eff.
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June 15, 2021.


Sec. 43.054.AARELIABILITY OF ELECTRIC SYSTEMS


MAINTAINED.AAAn electric utility that installs and operates


facilities to provide middle mile broadband service shall employ


all reasonable measures to ensure that the operation of the middle


mile broadband service does not interfere with or diminish the


reliability of the utility ’s electric delivery system.AAIf a


disruption in the provision of electric service occurs, the


electric utility is governed by the terms and conditions of the


retail electric delivery service tariff.AAThe electric utility may


take all necessary actions regarding its middle mile broadband


service and the facilities required in the provision of that


service to address circumstances that may pose health, safety,


security, or reliability concerns.AAAt all times, the provision of


broadband service is secondary to the reliable provision of


electric delivery services.AAExcept as provided by contract or


tariff, an electric utility is not liable to any person, including


an Internet service provider, for any damages, including direct,


indirect, physical, economic, exemplary, or consequential damages,


including loss of business, loss of profits or revenue, or loss of


production capacity caused by a fluctuation, disruption, or


interruption of middle mile broadband service that is caused in


whole or in part by:


(1)AAforce majeure; or


(2)AAthe electric utility’s provision of electric


delivery services, including actions taken by the electric utility


to ensure the reliability and security of the electric delivery


system and actions taken in response to address all circumstances


that may pose health, safety, security, or reliability concerns.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 2, eff.


September 7, 2005.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 1, eff.


June 15, 2021.


SUBCHAPTER C. IMPLEMENTATION OF MIDDLE MILE BROADBAND SERVICE BY
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ELECTRIC UTILITY


Sec. 43.101.AAPARTICIPATION BY ELECTRIC UTILITY. (a)AAAn


electric utility may install and operate facilities to provide


middle mile broadband service on any part of its electric delivery


system or other facilities for Internet service providers but may


not construct new electric delivery facilities for the purpose of


expanding the electric utility’s middle mile broadband service.


(b)AAThe installation, operation, and use of middle mile


broadband service and the lease of excess fiber capacity by


Internet service providers from an electric utility mayAAnot be


regulated by any state agency, a municipality, or local government


other than as provided by this chapter.


(c)AAAn electric utility that owns and operates middle mile


broadband service:


(1)AAmay lease excess fiber capacity on the electric


utility’s electric delivery system or other facilities to an


Internet service provider on a wholesale basis; and


(2)AAmay not provide Internet service to end-use


customers on a retail basis.


(d)AAThe commission or a state or local government or a


regulatory or quasi-governmental or a quasi-regulatory authority


may not:


(1)AArequire an electric utility to install or offer


middle mile broadband service on the utility’s electric delivery


system or other facilities;


(2)AArequire an electric utility to allow others to


install middle mile broadband service on the utility ’s electric


delivery system or other facilities; or


(3)AAprohibit an electric utility from installing or


offering middle mile broadband service on the utility’s electric


delivery system or other facilities.


(e)AAIf a municipality or local government is already


collecting a charge or fee from the electric utility for the use of


the public rights-of-way for the delivery of electricity to retail


electric customers, the municipality or local government may not


require a franchise or an amendment to a franchise or require an
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additional charge, fee, or tax from the electric utility for use of


the public rights-of-way for middle mile broadband service.


(f)AAIf the state or a municipality or local government is


not already collecting a charge or fee from the electric utility for


the use of the public rights-of-way, the state or a municipality or


local government may impose a charge on the provision of middle mile


broadband service, but the charge may not be greater than the lowest


charge that the state or municipality imposes on other providers of


broadband service for use of the public rights-of-way in its


respective jurisdiction.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 2, eff.


September 7, 2005.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 1, eff.


June 15, 2021.


Sec. 43.102.AACOMMISSION REVIEW OF UTILITY MIDDLE MILE PLAN.


(a)AAAn electric utility that plans a project to deploy middle mile


broadband service shall submit to the commission a written plan


that includes:


(1)AAthe route of the middle mile broadband service


infrastructure proposed for the project;


(2)AAthe location of the electric utility’s


infrastructure that will be used in connection with the project;


(3)AAan estimate of potential broadband customers that


would be served by the Internet service provider;


(4)AAthe capacity, number of fiber strands, and any


other facilities of the middle mile broadband service that will be


available to lease to Internet service providers;


(5)AAthe estimated cost of the project, including


engineering costs, construction costs, permitting costs,


right-of-way costs, and a reasonable allowance for funds used


during construction;


(6)AAthe proposed schedule of construction for the


project;


(7)AAtestimony, exhibits, or other evidence that


demonstrates the project will allow for the provision and
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maintenance of middle mile broadband service; and


(8)AAany other information that the applicant considers


relevant or that the commission requires.


(b)AAThe commission, after notice and hearing if required by


the commission, shall approve the plan if the commission finds that


the plan includes all the items required by Subsection (a) and by


commission rule.


(c)AAThe commission must approve, modify, or reject a plan


submitted to the commission under this section not later than the


181st day after the date the plan is submitted under Subsection (a).


(d)AAAn approved plan may be updated or amended subject to


commission approval in accordance with this section.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 2, eff.


September 7, 2005.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 1, eff.


June 15, 2021.


Sec. 43.103.AACOST RECOVERY FOR DEPLOYMENT OF MIDDLE MILE


BROADBAND FACILITIES. (a)AAWhere an electric utilityAAinstalls


facilities used to provide middle mile broadband service under


Section 43.051, the electric utility’s investment in those


facilities is eligible for inclusion in the electric utility’s


invested capital, and any fees or operating expenses that are


reasonable and necessary are eligible for inclusion as operating


expenses for purposes of any proceeding under Chapter 36.AAThe


commission may allow an electric utility to recover investment and


associated costs in middle mile broadband service if the plan for


the service has been submitted and approved under Section 43.102.


(b)AAIn a proceeding under Chapter 36, revenue received by an


electric utility from an Internet service provider for the use of


middle mile broadband service must be applied as a revenue credit to


customers in proportion to the customers ’ funding of the underlying


infrastructure.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 2, eff.


September 7, 2005.


Amended by:
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Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 1, eff.


June 15, 2021.


SUBCHAPTER D. MISCELLANEOUS PROVISIONS


Sec. 43.151.AA COMPLIANCE WITH FEDERAL AND STATE LAW.AAAn


electric utility that owns and operates facilities for the


provision of middle mile broadband service shall comply with all


applicable federal and state laws.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 2, eff.


September 7, 2005.


Amended by:


Acts 2021, 87th Leg., R.S., Ch. 727 (H.B. 3853), Sec. 1, eff.


June 15, 2021.
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ut.51.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 51. GENERAL PROVISIONS


Sec.A51.001.AAPOLICY. (a)AASignificant changes have


occurred in telecommunications since the law from which this title


is derived was originally adopted.AACommunications providers,


including providers not subject to state regulation, such as


wireless communications providers and Voice over Internet Protocol


providers, have made investments in this state and broadened the


range of communications choices available to consumers. To


encourage and accelerate the development of a competitive and


advanced telecommunications environment and infrastructure, rules,


policies, and principles must be reformulated to reduce regulation


of incumbent local exchange companies, ensure fair business


practices, and protect the public interest.


(b)AAIt is the policy of this state to:


(1)AApromote diversity of telecommunications providers


and interconnectivity;


(2)AAencourage a fully competitive telecommunications


marketplace; and


(3)AAmaintain a wide availability of high quality,


interoperable, standards-based telecommunications services at


affordable rates.


(c)AAThe policy goals described by Subsection (b) are best


achieved by legislation that modernizes telecommunications


regulation by:


(1)AAguaranteeing the affordability of basic telephone


service in a competitively neutral manner; and


(2)AAfostering free market competition in the


telecommunications industry.


(d)AAThe technological advancements, advanced


telecommunications infrastructure, and increased customer choices


for telecommunications services generated by a truly competitive


market play a critical role in Texas’ economic future by raising


living standards for Texans through:


1







(1)AAenhanced economic development; and


(2)AAimproved delivery of education, health, and other


public and private services.


(e)AAThe strength of competitive forces varies widely


between markets, products, and services. It is the policy of this


state to require the commission to take action necessary to enhance


competition by adjusting regulation to match the degree of


competition in the marketplace to:


(1)AAreduce the cost and burden of regulation; and


(2)AAprotect markets that are not competitive.


(f)AAIt is the policy of this state to ensure that high


quality telecommunications services are available, accessible, and


usable by an individual with a disability, unless making the


services available, accessible, or usable would:


(1)AAresult in an undue burden, including unreasonable


cost or technical infeasibility; or


(2)AAhave an adverse competitive effect.


(g)AAIt is the policy of this state to ensure that customers


in all regions of this state, including low-income customers and


customers in rural and high cost areas, have access to


telecommunications and information services, including


interexchange services, cable services, wireless services, and


advanced telecommunications and information services, that are


reasonably comparable to those services provided in urban areas and


that are available at prices that are reasonably comparable to


prices charged for similar services in urban areas.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 4, eff. Sept. 1, 1999.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 1, eff.


September 1, 2011.


Sec.A51.002.AADEFINITIONS. In this subtitle:


(1)AA"Basic local telecommunications service" means:


(A)AAflat rate residential and business local


exchange telephone service, including primary directory listings;


(B)AAtone dialing service;
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(C)AAaccess to operator services;


(D)AAaccess to directory assistance services;


(E)AAaccess to 911 service provided by a local


authority or dual party relay service;


(F)AAthe ability to report service problems seven


days a week;


(G)AAlifeline and tel-assistance services; and


(H)AAany other service the commission determines


after a hearing is a basic local telecommunications service.


(2)AA"Dominant carrier" means a provider of a


communication service provided wholly or partly over a telephone


system who the commission determines has sufficient market power in


a telecommunications market to control prices for that service in


that market in a manner adverse to the public interest. The term


includes a provider who provided local exchange telephone service


within a certificated exchange area on September 1, 1995, as to that


service and as to any other service for which a competitive


alternative is not available in a particular geographic market. In


addition, with respect to:


(A)AAintraLATA long distance message


telecommunications service originated by dialing the access code


"1-plus," the term includes a provider of local exchange telephone


service in a certificated exchange area for whom the use of that


access code for the origination of "1-plus" intraLATA calls in the


exchange area is exclusive; and


(B)AAinterexchange services, the term does not


include an interexchange carrier that is not a certificated local


exchange company.


(3)AA"Incumbent local exchange company" means a local


exchange company that has a certificate of convenience and


necessity on September 1, 1995.


(3-a)AA"Internet Protocol enabled service" means a


service, capability, functionality, or application that uses


Internet Protocol or a successor protocol to allow an end user to


send or receive a data, video, or voice communication in Internet


Protocol or a successor protocol.


(4)AA"Local exchange company" means a
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telecommunications utility that has a certificate of convenience


and necessity or a certificate of operating authority to provide in


this state:


(A)AAlocal exchange telephone service;


(B)AAbasic local telecommunications service; or


(C)AAswitched access service.


(5)AA"Local exchange telephone service" means


telecommunications service provided within an exchange to


establish connections between customer premises within the


exchange, including connections between a customer premises and a


long distance provider serving the exchange. The term includes


tone dialing service, service connection charges, and directory


assistance services offered in connection with basic local


telecommunications service and interconnection with other service


providers. The term does not include the following services,


whether offered on an intraexchange or interexchange basis:


(A)AAcentral office based PBX-type services for


systems of 75 stations or more;


(B)AAbilling and collection services;


(C)AAhigh-speed private line services of 1.544


megabits or greater;


(D)AAcustomized services;


(E)AAprivate line or virtual private line


services;


(F)AAresold or shared local exchange telephone


services if permitted by tariff;


(G)AAdark fiber services;


(H)AAnon-voice data transmission service offered


as a separate service and not as a component of basic local


telecommunications service;


(I)AAdedicated or virtually dedicated access


services; or


(J)AAany other service the commission determines


is not a "local exchange telephone service."


(6)AA"Long run incremental cost" has the meaning


assigned by 16 T.A.C. Section 23.91 or its successor.


(7)AA"Pricing flexibility" includes:
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(A)AAcustomer specific contracts;


(B)AApackaging of services;


(C)AAvolume, term, and discount pricing;


(D)AAzone density pricing, with a zone to be


defined as an exchange; and


(E)AAother promotional pricing.


(8)AA"Public utility" or "utility" means a person or


river authority that owns or operates for compensation in this


state equipment or facilities to convey, transmit, or receive


communications over a telephone system as a dominant carrier. The


term includes a lessee, trustee, or receiver of any of those


entities, or a combination of those entities. The term does not


include a municipal corporation. A person is not a public utility


solely because the person:


(A)AAfurnishes or furnishes and maintains a


private system;


(B)AAmanufactures, distributes, installs, or


maintains customer premise communications equipment and


accessories; or


(C)AAfurnishes a telecommunications service or


commodity only to itself, its employees, or its tenants as an


incident of employment or tenancy, if that service or commodity is


not resold to or used by others.


(9)AA"Separation" means the division of plant,


revenues, expenses, taxes, and reserves applicable to exchange or


local service if these items are used in common to provide public


utility service to both local exchange telephone service and other


service, such as interstate or intrastate toll service.


(10)AA"Telecommunications provider":


(A)AAmeans:


(i)AAa certificated telecommunications


utility;


(ii)AAa shared tenant service provider;


(iii)AAa nondominant carrier of


telecommunications services;


(iv)AAa provider of commercial mobile


service as defined by Section 332(d), Communications Act of 1934
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(47 U.S.C. Section 151 et seq.), Federal Communications Commission


rules, and the Omnibus Budget Reconciliation Act of 1993 (Public


Law 103-66), except that the term does not include these entities


for the purposes of Chapter 17, 55, or 64;


(v)AAa telecommunications entity that


provides central office based PBX-type sharing or resale


arrangements;


(vi)AAan interexchange telecommunications


carrier;


(vii)AAa specialized common carrier;


(viii)AAa reseller of communications;


(ix)AAa provider of operator services;


(x)AAa provider of customer-owned pay


telephone service; or


(xi)AAa person or entity determined by the


commission to provide telecommunications services to customers in


this state; and


(B)AAdoes not mean:


(i)AAa provider of enhanced or information


services, or another user of telecommunications services, who does


not also provide telecommunications services; or


(ii)AAa state agency or state institution of


higher education, or a service provided by a state agency or state


institution of higher education.


(11)AA"Telecommunications utility" means:


(A)AAa public utility;


(B)AAan interexchange telecommunications carrier,


including a reseller of interexchange telecommunications services;


(C)AAa specialized communications common carrier;


(D)AAa reseller of communications;


(E)AAa communications carrier who conveys,


transmits, or receives communications wholly or partly over a


telephone system;


(F)AAa provider of operator services as defined by


Section 55.081, unless the provider is a subscriber to


customer-owned pay telephone service; and


(G)AAa separated affiliate or an electronic
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publishing joint venture as defined in Chapter 63.


(12)AA"Tier 1 local exchange company" has the meaning


assigned by the Federal Communications Commission.


(13)AA"Voice over Internet Protocol service" means a


service that:


(A)AAuses Internet Protocol or a successor


protocol to enable a real-time, two-way voice communication that


originates from or terminates to the user’s location in Internet


Protocol or a successor protocol;


(B)AArequires a broadband connection from the


user’s location; and


(C)AApermits a user generally to receive a call


that originates on the public switched telephone network and to


terminate a call to the public switched telephone network.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 5, eff. Sept. 1, 1999; Acts


1999, 76th Leg., ch. 1579, Sec. 4, eff. Aug. 30, 1999; Acts 2001,


77th Leg., ch. 651, Sec. 5, eff. Sept. 1, 2001.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 2, eff.


September 1, 2011.


Sec.A51.003.AAAPPLICABILITY. Except as otherwise expressly


provided by this title, this title does not apply to:


(1)AAa company that as its only form of business:


(A)AAis a telecommunications manager; or


(B)AAadministers central office based or customer


based PBX-type sharing/resale arrangements;


(2)AAtelegraph services;


(3)AAtelevision or radio stations;


(4)AAcommunity antenna television services; or


(5)AAa provider of commercial mobile service as defined


by Section 332(d), Communications Act of 1934 (47 U.S.C. Section


151 et seq.), Federal Communications Commission rules, and the


Omnibus Budget Reconciliation Act of 1993 (Public Law 103-66),


other than conventional rural radio-telephone services provided by


a wire-line telephone company under the Public Mobile Service rules


7



http://www.legis.state.tx.us/tlodocs/82R/billtext/html/SB00980F.HTM





of the Federal Communications Commission (47 C.F.R. Part 22).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A51.004.AAPRICING FLEXIBILITY. (a) A discount or other


form of pricing flexibility may not be:


(1)AAunreasonably preferential, prejudicial, or


discriminatory; or


(2)AApredatory or anticompetitive.


(b)AAThis title does not prohibit a volume discount or other


discount based on a reasonable business purpose. A price that is


set at or above the long run incremental cost of a service is


presumed not to be a predatory price.


(c)AAThis title allows an offer based on a reasonable


business purpose, including an offer made at any time to a selected


customer or a group of customers in response to a competitor’s offer


or a former customer’s acceptance of a competitor’s offer if the


price of the offer meets the requirements of Section 52.0584,


58.063, or 59.031.


(d)AAAn offer made under Subsection (c) must be made in


compliance with Chapter 304, Business & Commerce Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 6, eff. Sept. 1, 1999; Acts


2003, 78th Leg., ch. 32, Sec. 1, eff. Sept. 1, 2003.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 885 (H.B. 2278), Sec. 2.39,


eff. April 1, 2009.


Sec.A51.005.AAASSISTANCE TO MUNICIPALITY. On request of a


municipality, the commission may advise and assist the municipality


with respect to a question or proceeding arising under this title.


Assistance provided by the commission may include aid to a


municipality on a matter pending before the commission or a court,


such as making a staff member available as a witness or otherwise


providing evidence to the municipality.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A51.006.AAMUNICIPAL PARTICIPATION IN RATEMAKING
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PROCEEDINGS. (a) The governing body of a municipality


participating in a ratemaking proceeding may engage rate


consultants, accountants, auditors, attorneys, and engineers to:


(1)AAconduct investigations, present evidence, and


advise and represent the governing body; and


(2)AAassist the governing body with litigation before


the commission or a court.


(b)AAThe public utility in the ratemaking proceeding shall


reimburse the governing body of the municipality for the reasonable


cost of the services of a person engaged under Subsection (a) to the


extent the commission determines is reasonable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A51.007.AAMUNICIPAL STANDING IN CERTAIN CASES. (a) A


municipality has standing in each case before the commission that


relates to a utility providing service in the municipality.


(b)AAA municipality’s standing is subject to the right of the


commission to:


(1)AAdetermine standing in a case involving a retail


service area dispute that involves two or more utilities; and


(2)AAconsolidate municipalities on an issue of common


interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A51.008.AAJUDICIAL REVIEW. A municipality is entitled


to judicial review of a commission order relating to a utility


providing services in the municipality as provided by Section


15.001.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A51.009.AAMUNICIPAL FEES. (a) Nothing in this title,


including Section 53.201, may be construed as in any way limiting


the right of a public utility to pass through a municipal fee,


including an increase in a municipal fee.


(b)AAA public utility that traditionally passes through


municipal fees shall promptly pass through any municipal fee


reduction.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A51.010.AACOMMISSION INVESTIGATION OF SALE, MERGER, OR


CERTAIN OTHER ACTIONS. (a) The commission, not later than the


180th day after the date a public utility reports to the commission


under Section 14.101, shall complete an investigation under that


section and enter a final order.


(b)AAIf a final order is not entered as required by


Subsection (a), the commission is considered to have determined


that the action taken by the public utility is consistent with the


public interest.


(c)AASection 14.101 does not apply to:


(1)AAa company that receives a certificate of operating


authority or a service provider certificate of operating authority


under Chapter 54; or


(2)AAa company electing under Chapter 58.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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ut.52.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 52. COMMISSION JURISDICTION


SUBCHAPTER A. GENERAL POWERS AND DUTIES OF COMMISSION


Sec.A52.001.AAPOLICY. (a) It is the policy of this state to


protect the public interest in having adequate and efficient


telecommunications service available to each resident of this state


at just, fair, and reasonable rates.


(b)AAThe telecommunications industry, through technical


advancements, federal legislative, judicial, and administrative


actions, and the formulation of new telecommunications


enterprises, has become and will continue to be in many and growing


areas a competitive industry that does not lend itself to


traditional public utility regulatory rules, policies, and


principles. As a result, the public interest requires that rules,


policies, and principles be formulated and applied to:


(1)AAprotect the public interest; and


(2)AAprovide equal opportunity to each


telecommunications utility in a competitive marketplace.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.002.AAAUTHORITY TO REGULATE. (a) To carry out the


public policy stated by Section 52.001 and to regulate rates,


operations, and services so that the rates are just, fair, and


reasonable and the services are adequate and efficient, the


commission has exclusive original jurisdiction over the business


and property of a telecommunications utility in this state subject


to the limitations imposed by this title.


(b)AAThe commission ’s regulatory authority as to a


telecommunications utility other than a public utility is only as


prescribed by this title.


(c)AAThe commission may not require a telecommunications


utility that is not a public utility, including a deregulated or


transitioning company, to comply with a requirement or standard
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that is more burdensome than a requirement or standard the


commission imposes on a public utility.


(d)AANotwithstanding any other law, a department, agency, or


political subdivision of this state may not by rule, order, or other


means directly or indirectly regulate rates charged for, service or


contract terms for, conditions for, or requirements for entry into


the market for Voice over Internet Protocol services or other


Internet Protocol enabled services.AAThis subsection does not:


(1)AAaffect requirements pertaining to use of a


right-of-way or payment of right-of-way fees applicable to Voice


over Internet Protocol services under Chapter 283, Local Government


Code;


(2)AAaffect any person’s obligation to provide video or


cable service, as defined under applicable state or federal law,


the applicability of Chapter 66, or a requirement to make a payment


under Chapter 66;


(3)AArequire or prohibit assessment of enhanced 9-1-1,


relay access service, or universal service fund fees on Voice over


Internet Protocol service;


(4)AAaffect any entity’s obligations under Sections 251


and 252, Communications Act of 1934 (47 U.S.C. Sections 251 and


252), or a right granted to an entity by those sections;


(5)AAaffect any applicable wholesale tariff;


(6)AAgrant, modify, or affect the authority of the


commission to implement, carry out, or enforce the rights or


obligations provided by Sections 251 and 252, Communications Act of


1934 (47 U.S.C. Sections 251 and 252), or of an applicable wholesale


tariff through arbitration proceedings or other available


mechanisms and procedures;


(7)AArequire or prohibit payment of switched network


access rates or other intercarrier compensation rates, as


applicable;


(8)AAlimit any commission authority over the subjects


listed in Subdivisions (1)-(7) or grant the commission any


authority over those subjects; or


(9)AAaffect the assessment, administration,


collection, or enforcement of any tax or fee over which the
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comptroller has authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 3, eff.


September 1, 2011.


Sec.A52.003.AACOOPERATION WITH OTHER REGULATORY


AUTHORITIES. In regulating the rates, operations, and services of


a telecommunications utility providing service in a municipality


located on the state line adjacent to a municipality in an adjoining


state, the commission may cooperate with the utility regulatory


commission of the adjoining state or of the federal government and


may hold a joint hearing or make a joint investigation with that


commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.004.AACOMMISSION MAY ESTABLISH SEPARATE MARKETS.


(a) The commission may establish separate telecommunications


markets in this state if the commission determines that the public


interest will be served. The commission shall hold hearings and


require evidence as necessary to:


(1)AAcarry out the public purpose of this chapter; and


(2)AAdetermine the need and effect of establishing


separate markets.


(b)AAA provider determined to be a dominant carrier as to a


particular telecommunications service in a market may not be


presumed to be a dominant carrier of a different telecommunications


service in that market.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.005.AAMINIMUM REQUIREMENTS FOR DOMINANT CARRIERS.


The commission shall impose as minimum requirements for a dominant


carrier the same requirements imposed by Subchapter C, except


Section 52.107.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 52.007.AATARIFF REQUIREMENTS RELATING TO PROVIDERS NOT
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SUBJECT TO RATE OF RETURN REGULATION. (a)AAThis section applies


only to a telecommunications provider that is not subject to rate of


return regulation under Chapter 53.


(b)AAA telecommunications provider:


(1)AAmay, but is not required to, maintain on file with


the commission tariffs, price lists, or customer service agreements


governing the terms of providing service;


(2)AAmay make changes in its tariffs, price lists, and


customer service agreements in relation to services that are not


subject to regulation without commission approval; and


(3)AAmay cross-reference its federal tariff in its


state tariff if the provider ’s intrastate switched access rates are


the same as the provider’s interstate switched access rates.


(c)AAA telecommunications provider may withdraw a tariff,


price list, or customer service agreement not required to be filed


or maintained with the commission under this section if the


telecommunications provider:


(1)AAfiles written notice of the withdrawal with the


commission; and


(2)AAnotifies its customers of the withdrawal and posts


the current tariffs, price lists, or generic customer service


agreements on the telecommunications provider’s Internet website.


(d)AAThe commission may not require a telecommunications


provider to withdraw a tariff, price list, or customer service


agreement.


(d-1)AAThe commission may not require a nondominant carrier


to obtain advance approval for a filing with the commission or a


posting on the nondominant carrier ’s Internet website that adds,


modifies, withdraws, or grandfathers a retail service or the


service’s rates, terms, or conditions.


(d-2)AAIn this subsection, "deregulated company" and


"transitioning company" have the meanings assigned by Section


65.002.AAThe commission may not require a deregulated company or


transitioning company to obtain advance approval for a filing with


the commission or a posting on the company’s Internet website that


adds, modifies, withdraws, or grandfathers:


(1)AAa nonbasic retail service or the service’s rates,
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terms, or conditions; or


(2)AAfor a market that has been deregulated, a basic


network service or the service’s rates, terms, or conditions.


(d-3)AAUnless an interconnection agreement contract


specifies otherwise, an incumbent local exchange carrier shall


continue to provide to affected resellers of retail services the


same notice of rate changes or withdrawal of detariffed services


that it was required to provide prior to detariffing.


(e)AAThis section does not affect the authority of the


commission to regulate wholesale services, or administer or enforce


Chapter 56 or any other applicable regulation permitted or required


under this title.


Added by Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 4, eff.


September 1, 2011.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 210 (S.B. 259), Sec. 1, eff.


September 1, 2013.


SUBCHAPTER B. INCUMBENT LOCAL EXCHANGE COMPANIES


Sec.A52.051.AAPOLICY. In adopting rules and establishing


procedures under this subchapter, the commission shall:


(1)AAattempt to balance the public interest in a


technologically advanced telecommunications system providing a


wide range of new and innovative services with traditional


regulatory concerns for:


(A)AApreserving universal service;


(B)AAprohibiting anticompetitive practices; and


(C)AApreventing the subsidization of competitive


services with revenues from regulated monopoly services; and


(2)AAincorporate an appropriate mix of regulatory and


market mechanisms reflecting the level and nature of competition in


the marketplace.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.052.AAAPPLICABILITY. This subchapter does not apply


to basic local telecommunications service, including local
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measured service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.053.AACERTAIN RATES PROHIBITED. A rate established


under this subchapter may not be:


(1)AAunreasonably preferential, prejudicial, or


discriminatory;


(2)AAsubsidized either directly or indirectly by a


regulated monopoly service; or


(3)AApredatory or anticompetitive.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.054.AARULES AND PROCEDURES FOR INCUMBENT LOCAL


EXCHANGE COMPANIES. (a) To carry out the public policy stated in


Section 52.001, notwithstanding any other provision of this title,


the commission may adopt rules and establish procedures applicable


to incumbent local exchange companies to:


(1)AAdetermine the level of competition in a specific


telecommunications market or submarket; and


(2)AAprovide appropriate regulatory treatment to allow


an incumbent local exchange company to respond to significant


competitive challenges.


(b)AAThis section does not change the burden of proof on an


incumbent local exchange company under Sections 53.003, 53.006,


53.051, 53.052, 53.053, 53.054, 53.055, 53.057, 53.058, 53.060, and


53.062.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.055.AAHEARING TO DETERMINE LEVEL OF COMPETITION. In


determining the level of competition in a specific market or


submarket, the commission shall hold an evidentiary hearing to


consider:


(1)AAthe number and size of telecommunications


utilities or other persons providing the same, equivalent, or


substitutable service;


(2)AAthe extent to which the same, equivalent, or


substitutable service is available;
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(3)AAthe ability of a customer to obtain the same,


equivalent, or substitutable service at comparable rates and terms;


(4)AAthe ability of a telecommunications utility or


other person to make the same, equivalent, or substitutable service


readily available at comparable rates and terms;


(5)AAthe existence of a significant barrier to the


entry or exit of a provider of the service; and


(6)AAother relevant information the commission


determines is appropriate.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 52.056.AASPECIFICALLY AUTHORIZED REGULATORY


TREATMENTS.AAThe regulatory treatments the commission may


implement under Section 52.054 include:


(1)AAapproval of a range of rates for a specific


service; and


(2)AA the detariffing of rates.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 21 (S.B. 983), Sec. 1, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 5, eff.


September 1, 2011.


Sec.A52.058.AAGENERAL PROVISIONS RELATING TO NEW OR


EXPERIMENTAL SERVICES OR PROMOTIONAL RATES. (a) To encourage the


rapid introduction of new or experimental services or promotional


rates, the commission shall adopt rules and establish procedures


that allow:


(1)AAthe expedited introduction of new or experimental


services or promotional rates;


(2)AAthe establishment and adjustment of rates; and


(3)AAthe withdrawal of those services or promotional


rates.


(b)AAThe rules and procedures described by Subsection (a)


must include rules and procedures to allow the governing body of a


municipality served by an incumbent local exchange company having
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more than 500,000 access lines in this state to make requests to the


commission for new or experimental services or promotional rates.


(c)AAA rate established or adjusted at the request of a


municipality may not:


(1)AAresult in higher rates for ratepayers outside the


municipal boundaries; or


(2)AAinclude a rate for incumbent local exchange


company interexchange service or interexchange carrier access


service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 7, eff. Sept. 1, 1999.


Sec.A52.0583.AANEW SERVICES. (a) An incumbent local


exchange company may introduce a new service 10 days after


providing an informational notice to the commission, to the office,


and to any person who holds a certificate of operating authority in


the incumbent local exchange company’s certificated area or areas


or who has an effective interconnection agreement with the


incumbent local exchange company.


(b)AAAn incumbent local exchange company shall price each new


service at or above the service’s long run incremental cost. The


commission shall allow a company serving fewer than one million


access lines in this state to establish a service ’s long run


incremental cost by adopting, at that company’s option, the cost


studies of a larger company for that service that have been accepted


by the commission.


(c)AAAn affected person, the office on behalf of residential


or small commercial customers, or the commission may file a


complaint at the commission challenging whether the pricing by an


incumbent local exchange company of a new service is in compliance


with Subsection (b).


(d)AAIf a complaint is filed under Subsection (c), the


incumbent local exchange company has the burden of proving that the


company set the price for the new service in accordance with the


applicable provisions of this subchapter. If the complaint is


finally resolved in favor of the complainant, the company:


(1)AAshall, not later than the 10th day after the date
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the complaint is finally resolved, amend the price of the service as


necessary to comply with the final resolution; or


(2)AAmay, at the company’s option, discontinue the


service.


(e)AAA company electing incentive regulation under Chapter


58 or 59 may introduce new services only in accordance with the


applicable provisions of Chapter 58 or 59.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 8, eff. Sept. 1, 1999.


Sec.A52.0584.AAPRICING AND PACKAGING FLEXIBILITY; CUSTOMER


PROMOTIONAL OFFERINGS. (a) Notwithstanding any other provision of


this title, an incumbent local exchange company may exercise


pricing flexibility in accordance with this section, including the


packaging of any regulated service such as basic local


telecommunications service with any other regulated or unregulated


service or any service of an affiliate. The company may exercise


pricing flexibility 10 days after providing an informational notice


to the commission, to the office, and to any person who holds a


certificate of operating authority in the incumbent local exchange


company’s certificated area or areas or who has an effective


interconnection agreement with the incumbent local exchange


company. Pricing flexibility includes all pricing arrangements


included in the definition of "pricing flexibility" prescribed by


Section 51.002 and includes packaging of any regulated service with


any unregulated service or any service of an affiliate.


(b)AAAn incumbent local exchange company, at the company’s


option, shall price each regulated service offered separately or as


part of a package under Subsection (a) at either the service’s


tariffed rate or at a rate not lower than the service’s long run


incremental cost. The commission shall allow a company serving


fewer than one million access lines in this state to establish a


service’s long run incremental cost by adopting, at that company’s


option, the cost studies of a larger company for that service that


have been accepted by the commission.


(c)AAAn affected person, the office on behalf of residential


or small commercial customers, or the commission may file a


complaint alleging that an incumbent local exchange company has
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priced a regulated service in a manner that does not meet the


pricing standards of this subchapter. The complaint must be filed


before the 31st day after the date the company implements the rate.


(d)AAA company electing incentive regulation under Chapter


58 or 59 may use pricing and packaging flexibility and introduce


customer promotional offerings only in accordance with the


applicable provisions of Chapter 58 or 59.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 8, eff. Sept. 1, 1999.


Sec.A52.0585.AACUSTOMER PROMOTIONAL OFFERINGS. (a) An


incumbent local exchange company may offer a promotion for a


regulated service for not more than 90 days in any 12-month period.


(b)AAThe company shall file with the commission a promotional


offering that consists of:


(1)AAwaiver of installation charges or service order


charges, or both, for not more than 90 days in a 12-month period; or


(2)AAa temporary discount of not more than 25 percent


from the tariffed rate for not more than 60 days in a 12-month


period.


(c)AAAn incumbent local exchange company is not required to


obtain commission approval to make a promotional offering described


by Subsection (b).


(d)AAAn incumbent local exchange company may offer a


promotion of any regulated service as part of a package of services


consisting of any regulated service with any other regulated or


unregulated service or any service of an affiliate.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 8, eff. Sept. 1, 1999.


Sec.A52.059.AARATES TO COVER APPROPRIATE COSTS. (a) The


commission by rule shall adopt standards necessary to ensure that a


rate established under this subchapter covers appropriate costs as


determined by the commission.


(b)AAUntil standards are set under Subsection (a), the


commission shall use a costing methodology that is in the public


interest to determine whether a rate established under this


subchapter covers appropriate costs.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec. 52.060.AAADMINISTRATIVE FEE OR ASSESSMENT.AAThe


commission may prescribe and collect a fee or assessment from local


exchange companies necessary to recover the cost to the commission


and to the office of activities carried out and services provided


under this subchapter and Section 12.203.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 410 (H.B. 1500), Sec. 44, eff.


September 1, 2023.


SUBCHAPTER C. TELECOMMUNICATIONS UTILITIES THAT ARE NOT DOMINANT


CARRIERS


Sec.A52.101.AAAPPLICABILITY. This subchapter applies only


to a telecommunications utility that is not:


(1)AAa dominant carrier; or


(2)AAthe holder of a certificate of operating authority


or a service provider certificate of operating authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.102.AALIMITED REGULATORY AUTHORITY. (a) Except as


otherwise provided by this subchapter, Subchapters D and K, Chapter


55, and Section 55.011, the commission has only the following


jurisdiction over a telecommunications utility subject to this


subchapter:


(1)AAto require registration under Section 52.103;


(2)AAto conduct an investigation under Section 52.104;


(3)AAto require the filing of reports as the commission


periodically directs;


(4)AAto require the maintenance of statewide average


rates or prices of telecommunications service;


(5)AAto require a telecommunications utility that had


more than six percent of the total intrastate access minutes of use


as measured for the most recent 12-month period to pass switched


access rate reductions under this title to customers as required by


Section 52.112;
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(6)AAto require access to telecommunications service


under Section 52.105; and


(7)AAto require the quality of telecommunications


service provided to be adequate under Section 52.106.


(b)AAThe authority provided by Subsection (a)(5) expires on


the date on which Section 52.112 expires.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.04(a), eff. Sept. 1, 1999;


Acts 1999, 76th Leg., ch. 1212, Sec. 9, eff. Sept. 1, 1999.


Sec.A52.103.AAREGISTRATION REQUIRED. (a) A


telecommunications utility shall register with the commission not


later than the 30th day after the date the utility commences service


to the public.


(b)AAA telecommunications utility that registers under


Subsection (a) shall file with the commission a description of:


(1)AAthe location and type of service provided;


(2)AAthe price to the public of that service; and


(3)AAother registration information the commission


directs.


(c)AAAn interexchange telecommunications utility doing


business in this state shall maintain on file with the commission


tariffs or lists governing the terms of providing its services.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 52.1035.AARENEWAL OF CERTAIN CERTIFICATES. (a)AAThe


commission by rule shall require each holder of a certificate of


operating authority and holder of a service provider certificate of


operating authority to file with the commission on a one-time or


regular basis:


(1)AAthe certificate holder’s name;


(2)AAthe certificate holder’s address; and


(3)AAthe most recent version of each annual report the


commission requires the certificate holder to file under this


subtitle.


(b)AAThe rules must:


(1)AArequire the commission to automatically allow a
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certificate holder an extension of a filing deadline for the number


of days prescribed by the rule, as applicable; and


(2)AAstate that the certificate of a holder will not be


valid after the last day of the automatic extension period


described by Subdivision (1) if the certificate holder does not


file information required by the commission under this section by


the end of the automatic extension period.


(c)AAA certificate holder whose certificate is no longer


valid may obtain a new certificate only by complying with the


requirements prescribed for obtaining an original certificate.


Added by Acts 2013, 83rd Leg., R.S., Ch. 170 (H.B. 1600), Sec. 1.11,


eff. September 1, 2013.


Sec.A52.104.AACOMMISSION MAY INVESTIGATE. (a) The


commission may investigate as necessary to determine the effect and


scope of competition in the telecommunications industry. The


investigation may include:


(1)AAidentifying dominant carriers in the local


telecommunications and intraLATA interexchange telecommunications


industry; and


(2)AAdefining the telecommunications market or


markets.


(b)AAIn conducting an investigation under this section, the


commission may:


(1)AAhold a hearing;


(2)AAissue a subpoena to compel the attendance of a


witness or the production of a document; and


(3)AAmake findings of fact and decisions to administer


this title or a rule, order, or other action of the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.105.AAACCESS TO CERTAIN SERVICES REQUIRED. (a) The


commission may require that each local exchange area have access to


local and interexchange telecommunications service, except as


otherwise provided by this section.


(b)AAThe commission shall allow a telecommunications utility


to discontinue service to a local exchange area if:
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(1)AAcomparable service is available in the area; and


(2)AAdiscontinuing the service is not contrary to the


public interest.


(c)AAThis section does not authorize the commission to


require a telecommunications utility to initiate service to a local


exchange area to which the telecommunications utility:


(1)AAdid not provide service during the preceding


12-month period; and


(2)AAhas not provided service previously for a


cumulative period of at least one year.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.106.AAQUALITY OF SERVICE REQUIRED. The commission


may require the quality of telecommunications service provided in a


local exchange in which the commission determines that service has


deteriorated and become unreliable to be adequate to protect the


public interest and the interests of customers of that exchange.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.107.AAPREDATORY PRICING. (a) The commission may


enter an order necessary to protect the public interest if the


commission finds by a preponderance of the evidence after notice


and hearing that an interexchange telecommunications utility has:


(1)AAengaged in predatory pricing; or


(2)AAattempted to engage in predatory pricing.


(b)AAA hearing held by the commission under Subsection (a)


must be based on a complaint from another interexchange


telecommunications utility.


(c)AAAn order entered under Subsection (a) may include the


imposition on a specific service of the commission’s full


regulatory authority under:


(1)AAthis chapter;


(2)AAChapters 14, 15, 51, 53, and 54; and


(3)AASubchapters A, D, and H, Chapter 55.


(d)AAThis section applies only to an interexchange


telecommunications utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A52.108.AAOTHER PROHIBITED PRACTICES. The commission


may enter any order necessary to protect the public interest if the


commission finds after notice and hearing that a telecommunications


utility has:


(1)AAfailed to maintain statewide average rates;


(2)AAabandoned interexchange message


telecommunications service to a local exchange area in a manner


contrary to the public interest;


(3)AAengaged in a pattern of preferential or


discriminatory activities prohibited by Section 53.003, 55.005, or


55.006; or


(4)AAfailed to pass switched access rate reductions to


customers under Chapter 56 or other law, as required by Section


52.112.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 10, eff. Sept. 1, 1999.


Sec.A52.109.AAAVAILABILITY OF SERVICE. (a) The commission


may require a telecommunications utility that provides a service to


make that service available in an exchange served by the


telecommunications utility within a reasonable time after receipt


of a bona fide request for the service in that exchange.


(b)AAA telecommunications utility may not be required to


extend a service to an area if:


(1)AAthe local exchange company is unable to provide


the required access or other service; or


(2)AAextending the service would, after consideration


of the public interest to be served, impose unreasonable costs on or


require unreasonable investments by the telecommunications


utility.


(c)AAThe commission may require from a telecommunications


utility or a local exchange company information necessary to


enforce this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.110.AABURDEN OF PROOF. (a) In a proceeding before
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the commission in which it is alleged that a telecommunications


utility engaged in conduct in violation of Section 52.107, 52.108,


52.109, or 52.112, the burden of proof is on:


(1)AAa telecommunications utility complaining of


conduct committed against it in violation of this subchapter; or


(2)AAexcept as provided by Subsection (b), the


responding telecommunications utility if the proceedings are:


(A)AAbrought by a customer or customer


representative who is not a telecommunications utility; or


(B)AAinitiated by the commission.


(b)AAThe commission may impose the burden of proof on the


complaining party in a proceeding described by Subsection (a)(2) if


the commission determines that placing the burden of proof on the


complaining party is in the public interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 11, eff. Sept. 1, 1999.


Sec.A52.111.AACOMMISSION MAY EXEMPT. The commission may


exempt from a requirement of this subchapter a telecommunications


utility that:


(1)AAdoes not have a significant effect on the public


interest, as determined by the commission; or


(2)AArelies solely on the facilities of others to


complete long distance calls, if the commission determines that the


exemption is in the public interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.112.AAREDUCTION PASS-THROUGH REQUIRED. (a) Each


telecommunications utility that had more than six percent of the


total intrastate access minutes of use as measured for the most


recent 12-month period shall pass through to customers switched


access rate reductions under this title. The residential customer


class shall receive not less than a proportionate share of the


reductions.


(b)AAWithin six months following each reduction in


intrastate switched access rates under this title, each


telecommunications utility subject to this section shall file with
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the commission a sworn affidavit confirming that the utility has


reduced the per minute rates it charges under its basic rate


schedule to reflect the per minute reduction in intrastate switched


access rates.


(c)AAThis section expires on the second anniversary of the


date incumbent local exchange companies doing business in the state


are no longer prohibited by federal law from offering interLATA and


interstate long distance service.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 12, eff. Sept. 1,


1999.


SUBCHAPTER D. CERTIFICATE HOLDERS


Sec.A52.151.AAAPPLICABILITY. This subchapter applies only


to a telecommunications utility that holds a certificate of


operating authority or a service provider certificate of operating


authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.152.AALIMITED REGULATORY AUTHORITY. Except as


otherwise specifically provided by this title, the commission has


only the following authority over a telecommunications utility


subject to this subchapter:


(1)AAto enforce this title under Subchapter B, Chapter


15;


(2)AAto assert jurisdiction over a specific service


under Subchapter E;


(3)AAto require co-carriage reciprocity; and


(4)AAto regulate condemnation and building access.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.153.AABOOKS AND RECORDS. The commission may


prescribe forms of books, accounts, records, and memoranda to be


kept by a telecommunications utility, but only as necessary to


enforce the limited jurisdiction over those companies that this


title provides to the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec. 52.154.AACOMMISSION MAY NOT OVERBURDEN.AAThe commission


may not, by a rule or regulatory practice adopted under this


chapter, impose on a nondominant telecommunications utility a


greater regulatory burden than is imposed on:


(1)AAa holder of a certificate of convenience and


necessity serving the same area; or


(2)AAa deregulated company, as defined by Section


65.002, that:


(A)AAhas 500,000 or more access lines in service


at the time it becomes a deregulated company; or


(B)AAserves an area also served by the nondominant


telecommunications utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 210 (S.B. 259), Sec. 2, eff.


September 1, 2013.


Sec.A52.155.AAPROHIBITION OF EXCESSIVE ACCESS CHARGES. (a)


A telecommunications utility that holds a certificate of operating


authority or a service provider certificate of operating authority


may not charge a higher amount for originating or terminating


intrastate switched access than the prevailing rates charged by the


holder of the certificate of convenience and necessity or the


holder of a certificate of operating authority issued under Chapter


65 in whose territory the call originated or terminated unless:


(1)AAthe commission specifically approves the higher


rate; or


(2)AAsubject to commission review, the


telecommunications utility establishes statewide average composite


originating and terminating intrastate switched access rates based


on a reasonable approximation of traffic originating and


terminating between all holders of certificates of convenience and


necessity in this state.


(b)AANotwithstanding any other provision of this title, the


commission has all jurisdiction necessary to enforce this section.


(c)AANotwithstanding Subsection (a), Chapter 65 governs the
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switched access rates of a company that holds a certificate of


operating authority issued under Chapter 65.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 13, eff. Sept. 1,


1999.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 3, eff.


September 7, 2005.


Sec. 52.156.AARETAIL RATES, TERMS, AND CONDITIONS. A


telecommunications utility may not:


(1)AAestablish a retail rate, term, or condition that


is anticompetitive or unreasonably preferential, prejudicial, or


discriminatory; or


(2)AAengage in predatory pricing or attempt to engage


in predatory pricing.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 4, eff.


September 7, 2005.


SUBCHAPTER E. DEREGULATION OF SERVICE


Sec.A52.201.AADEREGULATION OF SERVICE. Notwithstanding any


other provision of this title, the commission may deregulate the


price of a service in a geographic market if, after notice and


hearing, the commission determines that:


(1)AAthe incumbent local exchange company is not


dominant for the service in that geographic market; or


(2)AAthe holder of a certificate of operating authority


who is a dominant carrier is no longer dominant for the service in


that geographic market.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.202.AADETERMINATION OF GEOGRAPHIC MARKET. In


determining the geographic market under Section 52.201, the


commission shall consider the economic and technical conditions of


the market.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A52.203.AAMARKET POWER TEST. (a) To determine whether


an incumbent local exchange company or holder of a certificate of


operating authority who is a dominant carrier is no longer dominant


for a service in a geographic market, the commission must find that:


(1)AAthere is an effective competitive alternative;


and


(2)AAthe incumbent local exchange company or


certificate holder does not have market power sufficient to


control, in a manner that is adverse to the public interest, the


price of the service in the geographic area.


(b)AATo determine whether the incumbent local exchange


company or certificate holder is dominant for a service in the


geographic area, the commission shall consider:


(1)AAthe number and size of telecommunications


utilities or other persons who provide the same, equivalent, or


substitutable service in the relevant market;


(2)AAthe extent to which the service is available in the


relevant market;


(3)AAthe ability of customers in the relevant market to


obtain the same, equivalent, or substitutable service at comparable


rates and on comparable terms;


(4)AAthe ability of a telecommunications utility or


other person to make the same, equivalent, or substitutable service


readily available in the relevant market at comparable rates and on


comparable terms;


(5)AAthe proportion of the relevant market that is


being provided the service by a telecommunications utility other


than the incumbent local exchange company or holder of a


certificate of operating authority who is a dominant carrier; and


(6)AAother relevant information the commission


considers necessary.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.204.AARATE FOR DEREGULATED SERVICE. If the price of


a service in a geographic market is deregulated under this


subchapter, the incumbent local exchange company or holder of a


certificate of operating authority may set the rate for the service
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at any level higher than the service’s long run incremental cost.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.205.AAINVESTIGATION OF COMPETITION. (a) On request


of an incumbent local exchange company or holder of a certificate of


operating authority who is a dominant carrier made in conjunction


with an application under this subchapter, the commission shall


investigate to determine the effect and scope of competition in the


geographic and service markets at issue.


(b)AAThe commission has the power necessary and convenient to


conduct the investigation. In conducting an investigation, the


commission may:


(1)AAhold a hearing;


(2)AAissue a subpoena to compel the attendance of a


witness and the production of a document; and


(3)AAmake findings of fact and decisions with respect


to the markets.


(c)AAA party to a proceeding may use, in an application for


pricing flexibility, the results of an investigation conducted


under this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.206.AAREREGULATION OF MARKET. The commission, on


its own motion or on a complaint that the commission considers to


have merit, may assert regulation over a service in a geographic


market if:


(1)AAthe incumbent local exchange company or holder of


a certificate of operating authority who was previously a dominant


carrier is found to again be dominant for the service in that


geographic market; or


(2)AAthe provider of services under a certificate of


operating authority or service provider certificate of operating


authority is found to be dominant for the service in that geographic


market.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.207.AAREPORTS; CONFIDENTIAL INFORMATION. (a) In
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conjunction with the commission’s authority to collect and compile


information, the commission may collect a report from a holder of a:


(1)AAcertificate of operating authority; or


(2)AAservice provider certificate of operating


authority.


(b)AAThe commission shall maintain the confidentiality of


information contained in a report collected under this section that


is claimed to be confidential for competitive purposes. The


confidential information is exempt from disclosure under Chapter


552, Government Code.


(c)AATo protect the confidential information, the commission


shall aggregate the information to the maximum extent possible


considering the purpose of the proceeding.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER F. REQUIRED REPORTS AND FILINGS; RECORDS


Sec.A52.251.AATARIFF FILINGS. (a) A public utility shall


file with the commission a tariff showing each rate that is:


(1)AAsubject to the commission ’s jurisdiction; and


(2)AAin effect for a utility service, product, or


commodity offered by the utility.


(a-1)AAAn affiliate or trade association may file the tariff


required under Subsection (a) on behalf of the public utility.


(b)AAThe public utility, affiliate, or trade association


shall file as a part of the tariff required under Subsection (a)


each rule that relates to or affects:


(1)AAa rate of the utility; or


(2)AAa utility service, product, or commodity furnished


by the utility.


(c)AAThe tariff filing is considered approved if the


commission does not approve or deny the tariff filing or request


supplemental information from the public utility, affiliate, or


trade association that filed the tariff before the 60th day after


receiving the tariff filing.


(d)AAIf the commission requests supplemental information


from the public utility, affiliate, or trade association under
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Subsection (c), the utility, affiliate, or association must provide


the commission with the supplemental information not later than the


15th day after receiving the request from the commission. If the


commission does not approve or deny the tariff filing before the


30th day after the commission receives the supplemental


information, the tariff filing is considered approved.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2023, 88th Leg., R.S., Ch. 817 (H.B. 1597), Sec. 1, eff.


September 1, 2023.


Sec.A52.252.AADEPRECIATION ACCOUNT. The commission shall


require each public utility to carry a proper and adequate


depreciation account in accordance with:


(1)AAthe rates and methods prescribed by the commission


under Section 53.056; and


(2)AAany other rule the commission adopts.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.253.AAACCOUNTS OF PROFITS AND LOSSES. A public


utility shall keep separate accounts showing profits or losses from


the sale or lease of merchandise, including an appliance, a


fixture, or equipment.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.255.AAAVAILABILITY OF RECORDS. Notwithstanding


Section 14.152, a book, account, record, or memorandum of a public


utility may be removed from this state if the book, account, record,


or memorandum is returned to this state for any commission


inspection authorized by this title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A52.256.AAPLAN AND REPORT OF WORKFORCE DIVERSITY AND


OTHER BUSINESS PRACTICES. (a)AAIn this section, "small business"


and "historically underutilized business" have the meanings


assigned by former Section 481.191, Government Code, as that


section existed on January 1, 2015.
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(b)AABefore January 1, 2000, each telecommunications utility


shall develop and submit to the commission a comprehensive


five-year plan to enhance diversity of its workforce in all


occupational categories and for increasing opportunities for small


and historically underutilized businesses. The plan must consist


of:


(1)AAthe telecommunications utility’s performance with


regard to workforce diversity and contracting with small and


historically underutilized businesses;


(2)AAinitiatives that the telecommunications utility


will pursue in these areas over the period of the plan;


(3)AAa listing of programs and activities the


telecommunications utility will undertake to achieve each of these


initiatives; and


(4)AAa listing of the business partnership initiatives


the telecommunications utility will undertake to facilitate small


and historically underutilized business entry into the


telecommunications market, taking into account opportunities for


contracting and joint ventures.


(c)AAEach telecommunications utility shall submit an annual


report to the commission and the legislature relating to its


efforts to improve workforce diversity and contracting


opportunities for small and historically underutilized businesses.


The report must include:


(1)AAthe diversity of the telecommunications utility’s


workforce as of the time of the report;


(2)AAthe telecommunications utility’s level of


contracting with small and historically underutilized businesses;


(3)AAthe specific progress made under the plan under


Subsection (b);


(4)AAthe specific initiatives, programs, and


activities undertaken under the plan during the preceding year;


(5)AAan assessment of the success of each of those


initiatives, programs, and activities;


(6)AAthe extent to which the telecommunications utility


has carried out its initiatives to facilitate opportunities for


contracts or joint ventures with small and historically
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underutilized businesses; and


(7)AAthe initiatives, programs, and activities the


telecommunications utility will pursue during the next year to


increase the diversity of its workforce and contracting


opportunities for small and historically underutilized businesses.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 14, eff. Sept. 1,


1999.


Amended by:


Acts 2015, 84th Leg., R.S., Ch. 364 (H.B. 2667), Sec. 5, eff.


September 1, 2015.
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ut.53.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 53. RATES


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A53.001.AAAUTHORIZATION TO ESTABLISH AND REGULATE RATES.


(a) Except as otherwise provided by this title, the commission may


establish and regulate rates of a public utility and may adopt rules


for determining:


(1)AAthe classification of customers and services; and


(2)AAthe applicability of rates.


(b)AAA rule or order of the commission may not conflict with a


ruling of a federal regulatory body.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.002.AACOMPLIANCE WITH TITLE. A utility may not


charge or receive a rate for utility service except as provided by


this title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.003.AAJUST AND REASONABLE RATES. (a) The commission


shall ensure that each rate a public utility or two or more public


utilities jointly make, demand, or receive is just and reasonable.


(b)AAA rate may not be unreasonably preferential,


prejudicial, or discriminatory but must be sufficient, equitable,


and consistent in application to each class of consumer.


(c)AAA public utility may not:


(1)AAgrant an unreasonable preference or advantage


concerning rates to a person in a classification;


(2)AAsubject a person in a classification to an


unreasonable prejudice or disadvantage concerning rates; or


(3)AAestablish or maintain an unreasonable difference


concerning rates between localities or between classes of service.


(d)AAIn establishing a public utility’s rates, the


commission may treat as a single class two or more municipalities
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that a public utility serves if the commission considers that


treatment to be appropriate.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.004.AAEQUALITY OF RATES AND SERVICES. (a) A public


utility may not directly or indirectly charge, demand, or receive


from a person a greater or lesser compensation for a service


provided or to be provided by the utility than the compensation


prescribed by the applicable tariff filed under Section 52.251.


(b)AAA person may not knowingly receive or accept a service


from a public utility for a compensation greater or less than the


compensation prescribed by the tariff.


(c)AAThis title does not prevent a cooperative corporation


from returning to its members net earnings resulting from its


operations in proportion to the members’ purchases from or through


the corporation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.005.AARATES FOR AREA NOT IN MUNICIPALITY. Without


the approval of the commission, a public utility’s rates for an area


not in a municipality may not exceed 115 percent of the average of


all rates for similar services for all municipalities served by the


same utility in the same county as that area.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.006.AABURDEN OF PROOF. (a) In a proceeding


involving a proposed rate change, the public utility has the burden


of proving that:


(1)AAthe rate change is just and reasonable, if the


utility proposes the change; or


(2)AAan existing rate is just and reasonable, if the


proposal is to reduce the rate.


(b)AAIn a proceeding in which the rate of an incumbent local


exchange company is in issue, the incumbent local exchange company


has the burden of proving that the rate is just and reasonable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A53.007.AALIMIT ON RECONNECTION FEE. The commission


shall establish a reasonable limit on the amount that a local


exchange company may charge a customer for changing the location at


which the customer receives service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. COMPUTATION OF RATES


Sec.A53.051.AAESTABLISHING OVERALL REVENUES. In


establishing a public utility ’s rates, the commission shall


establish the utility’s overall revenues at an amount that will


permit the utility a reasonable opportunity to earn a reasonable


return on the utility’s invested capital used and useful in


providing service to the public in excess of the utility’s


reasonable and necessary operating expenses.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.052.AAESTABLISHING REASONABLE RETURN. In


establishing a reasonable return on invested capital, the


commission shall consider applicable factors, including:


(1)AAthe quality of the utility’s services;


(2)AAthe efficiency of the utility’s operations; and


(3)AAthe quality of the utility’s management.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.053.AACOMPONENTS OF INVESTED CAPITAL. (a) Public


utility rates shall be based on the original cost, less


depreciation, of property used by and useful to the utility in


providing service.


(b)AAThe original cost of property shall be determined at the


time the property is dedicated to public use, whether by the utility


that is the present owner or by a predecessor.


(c)AAIn this section, "original cost" means the actual money


cost or the actual money value of consideration paid other than


money.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A53.054.AACONSTRUCTION WORK IN PROGRESS. (a)


Construction work in progress, at cost as recorded on the public


utility’s books, may be included in the utility’s rate base. The


inclusion of construction work in progress is an exceptional form


of rate relief that the commission may grant only if the utility


demonstrates that inclusion is necessary to the utility’s financial


integrity.


(b)AAConstruction work in progress may not be included in the


rate base for a major project under construction to the extent that


the project has been inefficiently or imprudently planned or


managed.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.055.AASEPARATIONS AND ALLOCATIONS. Costs of


facilities, revenues, expenses, taxes, and reserves shall be


separated or allocated as prescribed by the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.056.AADEPRECIATION, AMORTIZATION, AND DEPLETION.


(a) The commission shall establish proper and adequate rates and


methods of depreciation, amortization, or depletion for each class


of property of a public utility.


(b)AAOn application of a utility, the commission shall


establish depreciation rates that promote the use of new technology


and infrastructure. In establishing rates under this subsection,


the commission shall consider depreciation practices of


nonregulated telecommunications providers.


(c)AAThe rates and methods established under this section and


the depreciation account required by Section 52.252 shall be used


uniformly and consistently throughout rate-setting and appeal


proceedings.


(d)AANotwithstanding this section, a company electing under


Chapter 58 may determine its own depreciation rates and


amortizations. The company shall notify the commission of any


change in those rates or amortizations.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A53.057.AANET INCOME; DETERMINATION OF REVENUES AND


EXPENSES. (a) A public utility ’s net income is the total revenues


of the utility less all reasonable and necessary expenses as


determined by the commission.


(b)AAThe commission shall determine revenues and expenses in


a manner consistent with this subchapter.


(c)AAThe commission may adopt reasonable rules with respect


to whether an expense is allowed for ratemaking purposes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.058.AACONSIDERATION OF PAYMENT TO AFFILIATE. (a)


Except as provided by Subsection (b), the commission may not allow


as capital cost or as expense a payment to an affiliate for:


(1)AAcost of a service, property, right, or other item;


or


(2)AAinterest expense.


(b)AAThe commission may allow a payment described by


Subsection (a) only to the extent that the commission finds the


payment is reasonable and necessary for each item or class of items


as determined by the commission.


(c)AAA finding under Subsection (b) must include:


(1)AAa specific finding of the reasonableness and


necessity of each item or class of items allowed; and


(2)AAexcept as provided by Subsection (d), a finding


that the price to the utility is not higher than the prices charged


by the supplying affiliate to:


(A)AAits other affiliates or divisions for the


same item or class of items; or


(B)AAa nonaffiliated person within the same market


area or having the same market conditions.


(d)AAA finding under this section is not required as to the


prices charged by the supplying affiliate to its other affiliates


or divisions if the supplying affiliate computed its charges to the


utility in a manner consistent with Federal Communications


Commission rules.


(e)AAIf the commission finds that the affiliate expense for


the test period is unreasonable, the commission shall:
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(1)AAdetermine the reasonable level of the expense;


and


(2)AAinclude that expense in determining the utility’s


cost of service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.059.AATREATMENT OF CERTAIN TAX BENEFITS. (a) In


determining the allocation of tax savings derived from liberalized


depreciation and amortization, the investment tax credit, and the


application of similar methods, the commission shall:


(1)AAbalance equitably the interests of present and


future customers; and


(2)AAapportion accordingly the benefits between


consumers and the public utility.


(b)AAIf a public utility retains a portion of the investment


tax credit, that portion shall be deducted from the original cost of


the facilities or other addition to the rate base to which the


credit applied to the extent allowed by the Internal Revenue Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.060.AACOMPUTATION OF INCOME TAX; CONSOLIDATED


RETURN. (a) Unless it is shown to the satisfaction of the


commission that it was reasonable to choose not to consolidate


returns, a public utility’s income taxes shall be computed as


though a consolidated return had been filed and the utility had


realized its fair share of the savings resulting from that return,


if:


(1)AAthe utility is a member of an affiliated group


eligible to file a consolidated income tax return; and


(2)AAit is advantageous to the utility to do so.


(b)AAThe amount of income tax that a consolidated group of


which a public utility is a member saves, because the consolidated


return eliminates the intercompany profit on purchases by the


utility from an affiliate, shall be applied to reduce the cost of


the property or service purchased from the affiliate.


(c)AAThe investment tax credit allowed against federal


income taxes, to the extent retained by the utility, shall be
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applied as a reduction in the rate-based contribution of the assets


to which the credit applies, to the extent and at the rate allowed


by the Internal Revenue Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.061.AAALLOWANCE OF CERTAIN EXPENSES. (a) The


commission may not allow as a cost or expense for ratemaking


purposes:


(1)AAan expenditure for legislative advocacy; or


(2)AAan expenditure described by Section 52.254 that


the commission determines to be not in the public interest.


(b)AAThe commission may allow as a cost or expense reasonable


charitable or civic contributions not to exceed the amount approved


by the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.062.AACONSIDERATION OF CERTAIN EXPENSES. The


commission may not consider for ratemaking purposes:


(1)AAan expenditure for legislative advocacy, made


directly or indirectly, including legislative advocacy expenses


included in trade association dues;


(2)AAan expenditure for costs of processing a refund or


credit under Section 53.110; or


(3)AAany other expenditure, including an executive


salary, advertising expense, legal expense, or civil penalty or


fine the commission finds to be unreasonable, unnecessary, or not


in the public interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.063.AACONSIDERATION OF PROFIT OR LOSS FROM SALE OR


LEASE OF MERCHANDISE. In establishing a public utility’s rates,


the commission may not consider a profit or loss that results from


the sale or lease of merchandise, including appliances, fixtures,


or equipment, to the extent that merchandise is not integral to


providing utility service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A53.064.AASELF-INSURANCE. (a) A public utility may


self-insure all or part of the utility’s potential liability or


catastrophic property loss, including windstorm, fire, and


explosion losses, that could not have been reasonably anticipated


and included under operating and maintenance expenses.


(b)AAThe commission shall approve a self-insurance plan


under this section if the commission finds that:


(1)AAthe coverage is in the public interest;


(2)AAthe plan, considering all costs, is a lower cost


alternative to purchasing commercial insurance; and


(3)AAratepayers will receive the benefits of the


savings.


(c)AAIn computing a utility’s reasonable and necessary


expenses under this subchapter, the commission, to the extent the


commission finds is in the public interest, shall allow as a


necessary expense money credited to a reserve account for


self-insurance. The commission shall determine reasonableness


under this subsection:


(1)AAfrom information provided at the time the


self-insurance plan and reserve account are established; and


(2)AAon the filing of a rate case by a utility that has a


reserve account.


(d)AAAfter a reserve account for self-insurance is


established, the commission shall:


(1)AAdetermine whether the account has a surplus or


shortage under Subsection (e); and


(2)AAsubtract any surplus from or add any shortage to


the utility’s rate base.


(e)AAA surplus in the reserve account exists if the charges


against the account are less than the money credited to the account.


A shortage in the reserve account exists if the charges against the


account are greater than the money credited to the account.


(f)AAThe commission shall adopt rules governing


self-insurance under this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.065.AAINTEREXCHANGE SERVICES; RATES OF INCUMBENT
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LOCAL EXCHANGE COMPANY. (a) An incumbent local exchange company’s


rates for interexchange telecommunications services must be


statewide average rates except as ordered by the commission after


application and hearing.


(b)AARepealed by Acts 2011, 82nd Leg., R.S., Ch. 98, Sec.


21(2), eff. September 1, 2011.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 21 (S.B. 983), Sec. 4, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 21(2),


eff. September 1, 2011.


SUBCHAPTER C. GENERAL PROCEDURES FOR RATE CHANGE PROPOSED BY


UTILITY


Sec.A53.101.AADEFINITION. In this subchapter, "major


change" means an increase in rates that would increase the


aggregate revenues of the applicant more than the greater of


$100,000 or 2-1/2 percent. The term does not include an increase in


rates that the commission allows to go into effect or the utility


makes under an order of the commission after hearings held with


public notice.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.102.AASTATEMENT OF INTENT TO CHANGE RATES. (a) A


utility may not change its rates unless the utility files a


statement of its intent with the commission at least 35 days before


the effective date of the proposed change.


(b)AAThe utility shall also mail or deliver a copy of the


statement of intent to the appropriate officer of each affected


municipality.


(c)AAThe statement of intent must include:


(1)AAproposed revisions of tariffs; and


(2)AAa detailed statement of:


(A)AAeach proposed change;


(B)AAthe effect the proposed change is expected to


9



http://www.legis.state.tx.us/tlodocs/82R/billtext/html/SB00983F.HTM

http://www.legis.state.tx.us/tlodocs/82R/billtext/html/SB00980F.HTM





have on the revenues of the utility;


(C)AAeach class and number of utility consumers


affected; and


(D)AAany other information required by the


commission ’s rules.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.103.AANOTICE OF INTENT TO CHANGE RATES. (a) The


utility shall:


(1)AApublish, in conspicuous form and place, notice to


the public of the proposed change once each week for four successive


weeks before the effective date of the proposed change in a


newspaper having general circulation in each county containing


territory affected by the proposed change; and


(2)AAmail notice of the proposed change to any other


affected person as required by the commission’s rules.


(b)AAThe commission may waive the publication of notice


requirement prescribed by Subsection (a) in a proceeding that


involves only a rate reduction for each affected ratepayer. The


applicant shall give notice of the proposed rate change by mail to


each affected utility customer.


(c)AAThe commission by rule shall define other proceedings


for which the publication of notice requirement prescribed by


Subsection (a) may be waived on a showing of good cause. A waiver


may not be granted in a proceeding involving a rate increase to any


class or category of ratepayer.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.104.AAEARLY EFFECTIVE DATE OF RATE CHANGE. (a) For


good cause shown, the commission may allow a rate change, other than


a major change, to take effect:


(1)AAbefore the end of the 35-day period prescribed by


Section 53.102; and


(2)AAunder conditions the commission prescribes,


subject to suspension as provided by this subchapter.


(b)AAThe utility shall immediately revise its tariffs to


include the change.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.105.AADETERMINATION OF PROPRIETY OF CHANGE;


HEARING. (a) If a tariff changing rates is filed with the


commission, the commission shall, on complaint by an affected


person, or may, on its own motion, not later than the 30th day after


the effective date of the change, enter on a hearing to determine


the propriety of the change.


(b)AAThe commission shall hold a hearing in every case in


which the change constitutes a major change. The commission may,


however, use an informal proceeding if the commission does not


receive a complaint before the 46th day after the date notice of the


change is filed.


(c)AAThe commission shall give reasonable notice of the


hearing, including notice to the governing body of each affected


municipality and county. The utility is not required to provide a


formal answer or file any other formal pleading in response to the


notice, and the absence of an answer does not affect an order for a


hearing.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.106.AAREGIONAL HEARING. The commission shall hold a


regional hearing at an appropriate location in a case in which the


commission determines it is in the public interest to hear


testimony at a regional hearing for inclusion in the record.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.107.AAPREFERENCE TO HEARING. The commission shall:


(1)AAgive preference to a hearing under this subchapter


and to deciding questions arising under this subchapter and


Subchapter E over any other question pending before it; and


(2)AAdecide the questions as quickly as possible.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.108.AARATE SUSPENSION; DEADLINE. (a) Pending the


hearing and a decision, the commission, after delivering to the


utility a written statement of the commission’s reasons, may
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suspend the rate change for not longer than 150 days after the date


the rate change would otherwise be effective.


(b)AAThe 150-day period prescribed by Subsection (a) shall be


extended two days for each day the actual hearing on the merits of


the case exceeds 15 days.


(c)AAIf the commission does not make a final determination


concerning a rate change before expiration of the suspension


period, the commission is considered to have approved the change.


This approval is subject to the authority of the commission


thereafter to continue a hearing in progress.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.109.AATEMPORARY RATES. (a) The commission may


establish temporary rates to be in effect during the suspension


period under Section 53.108.


(b)AAIf the commission does not establish temporary rates,


the rates in effect when the suspended tariff was filed continue in


effect during the suspension period.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.110.AABONDED RATES. (a) A utility may put a changed


rate into effect by filing a bond with the commission if:


(1)AAthe 150-day suspension period has been extended


under Section 53.108(b); and


(2)AAthe commission fails to make a final determination


before the 151st day after the date the rate change would otherwise


be effective.


(b)AAThe bonded rate may not exceed the proposed rate.


(c)AAThe bond must be:


(1)AApayable to the commission in an amount, in a form,


and with a surety approved by the commission; and


(2)AAconditioned on refund.


(d)AAThe utility shall refund or credit against future bills:


(1)AAmoney collected under the bonded rates in excess


of the rate finally ordered; and


(2)AAinterest on that money, at the current interest


rate as determined by the commission.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.111.AAESTABLISHMENT OF FINAL RATES. (a) If, after


hearing, the commission finds the rates are unreasonable or in


violation of law, the commission shall:


(1)AAenter an order establishing the rates the utility


shall charge or apply for the service in question; and


(2)AAserve a copy of the order on the utility.


(b)AAThe rates established in the order shall be observed


thereafter until changed as provided by this title.


(c)AAThis section does not apply to a company electing under


Chapter 58 or 59 except as otherwise provided by those chapters or


by Chapter 60.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.112.AAEXPIRATION OF SUSPENSION; EFFECT ON CERTAIN


RATES. (a) Notwithstanding Section 53.111(a), if the commission


does not make a final determination concerning an incumbent local


exchange company’s rate change before expiration of the 150-day


suspension period, the rates finally approved by the commission


take effect on and the incumbent local exchange company is entitled


to collect those rates from the date the 150-day suspension period


expired.


(b)AAA surcharge or other charge necessary to effectuate this


section may not be recovered over a period of less than 90 days from


the date of the commission’s final order.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.113.AAFCC-APPROVED TARIFFS FOR SWITCHED-ACCESS


SERVICE. (a) An incumbent local exchange company may file with the


commission tariffs for switched-access service that have been


approved by the Federal Communications Commission. The tariffs


must include all rate elements in the company ’s interstate access


tariff other than end-user charges.


(b)AANot later than the 60th day after the date a company


files tariffs under Subsection (a), the commission shall order the


rates and terms to be the incumbent local exchange company’s
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intrastate switched-access rates and terms if, on review, the


tariffs contain the same rates and terms, excluding end-user


charges, as approved by the Federal Communications Commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. RATE CHANGES PROPOSED BY COMMISSION


Sec.A53.151.AAUNREASONABLE OR VIOLATIVE EXISTING RATES. (a)


If the commission, on its own motion or on complaint by an affected


person, after reasonable notice and hearing, finds that the


existing rates of a public utility for a service are unreasonable or


in violation of law, the commission shall:


(1)AAenter an order establishing the just and


reasonable rates to be observed thereafter, including maximum or


minimum rates; and


(2)AAserve a copy of the order on the utility.


(b)AAThe rates established under Subsection (a) constitute


the legal rates of the public utility until changed as provided by


this title.


(c)AAThis section does not apply to a company electing under


Chapter 58 or Chapter 59 except as otherwise provided by those


chapters.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.152.AAINVESTIGATING COSTS OF OBTAINING SERVICE FROM


ANOTHER SOURCE. If a public utility does not produce or generate


the service that it distributes, transmits, or furnishes to the


public for compensation but obtains the service from another


source, the commission may investigate the cost of that production


or generation in an investigation of the reasonableness of the


utility’s rates.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. COST RECOVERY AND RATE ADJUSTMENTS


Sec.A53.201.AAAUTOMATIC ADJUSTMENT FOR CHANGE IN COSTS


PROHIBITED. The commission may not establish a rate or tariff that
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authorizes a utility to automatically adjust and pass through to


the utility’s customers a change in the utility’s costs.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER F. REGULATORY POLICY FOR SMALL INCUMBENT LOCAL EXCHANGE


COMPANIES AND COOPERATIVES


Sec.A53.251.AAGENERAL POLICY. Regulatory policy should


recognize that:


(1)AAthere are differences between small and large


incumbent local exchange companies;


(2)AAthere are a large number of customer-owned


telephone cooperatives and small, locally owned investor


companies; and


(3)AAit is appropriate to provide incentives and


flexibility to allow an incumbent local exchange company that


serves a rural area to:


(A)AAprovide existing services; and


(B)AAintroduce new technology and new services in


a prompt, efficient, and economical manner.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.252.AAADOPTION OF CERTAIN POLICIES. Notwithstanding


any other provision of this title, the commission shall consider


and may adopt policies to:


(1)AAprovide for evaluation of the overall


reasonableness of the rates of a rural or small incumbent local


exchange company or cooperative not more frequently than once every


three years;


(2)AApermit consideration of future construction plans


and operational changes in evaluating the reasonableness of the


rates of a rural or small incumbent local exchange company or


cooperative; or


(3)AAallow a rural or small incumbent local exchange


company or cooperative to:


(A)AAprovide required information by report or by


other means, as necessary, including a required rate filing
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package, in substantially less burdensome and complex form than is


required of a larger incumbent local exchange company;


(B)AAchange depreciation and amortization rates,


if customer rates are not affected, after notice to the commission,


subject to commission review in a proceeding under Subchapter C or


Subchapter D;


(C)AAadopt for a new service the rates for the same


or a substantially similar service offered by a larger incumbent


local exchange company, without additional cost justification; and


(D)AAsubmit to the commission, instead of a


management audit otherwise required by law, policy, or rule,


financial audits regularly performed by an independent auditor or


required and performed as a result of the company’s or cooperative’s


participation in a federal or state financing or revenue-sharing


program.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER G. SPECIAL PROCEDURES FOR SMALL LOCAL EXCHANGE COMPANIES


AND COOPERATIVES


Sec. 53.301.AADEFINITION. (a)AAIn this subchapter, "minor


change" means a change, including the restructuring of rates of


existing services, that:


(1)AAdecreases the rates or revenues of an incumbent


local exchange company; or


(2)AAtogether with any other rate change or approved


tariff changes in the 12 months preceding the effective date of the


proposed change, increases the company ’s total regulated


intrastate gross annual revenues by not more than five percent.


(b)AAWith regard to a change to a basic local access line


rate, a "minor change" does not include a change that, together with


any other change to the basic local access line rate that took


effect during the 12 months preceding the effective date of the


proposed change, results in an increase of more than 50 percent.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 118 (H.B. 2680), Sec. 1, eff.
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September 1, 2011.


Sec.A53.302.AAAPPLICABILITY. This subchapter does not apply


to an incumbent local exchange company that is a cooperative


corporation partially deregulated under Subchapter H.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.303.AAPROVISIONS NOT EXCLUSIVE. This subchapter


does not prohibit:


(1)AAan incumbent local exchange company from filing


for a new service or rate change under another section of this


title; or


(2)AAthe commission from conducting a review under


Subchapter D.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 53.304.AAPROCEDURE TO OFFER CERTAIN SERVICES OR MAKE


MINOR CHANGES. (a)AAAn incumbent local exchange company may offer


an extended local calling service, a packaged service, or a new or


promotional service on an optional basis or make a minor change in


its rates or tariffs if the company:


(1)AAis a cooperative corporation or has, together with


all affiliated incumbent local exchange companies, fewer than


31,000 access lines in service in this state;


(2)AAfiles with the commission and the office notice,


as prescribed by Subsection (b), not later than the 10th day before


the effective date of the proposed change;


(3)AAprovides notice as prescribed by Section 53.305;


and


(4)AAfiles with the commission affidavits verifying


that notice as prescribed by Section 53.305 was provided.


(b)AAThe notice must include:


(1)AAa copy of a resolution adopted by the incumbent


local exchange company ’s board of directors approving the proposed


change;


(2)AAa description of the services affected by the


proposed change;
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(3)AAa copy of the proposed tariff for the affected


service;


(4)AAa copy of the customer notice required by


Subsection (a)(3);


(5)AAthe number of access lines the company and each


affiliate have in service in this state; and


(6)AAthe amount by which the company’s total regulated


intrastate gross annual revenues will increase or decrease as a


result of the proposed change.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 118 (H.B. 2680), Sec. 2, eff.


September 1, 2011.


Sec.A53.305.AANOTICE TO AFFECTED CUSTOMERS. (a) A company


shall provide notice of a proposed change to affected customers in


the manner prescribed by the commission.


(b)AANotice must:


(1)AAbe provided not later than the 10th day before the


effective date of the proposed change; and


(2)AAinclude:


(A)AAa description of the services affected by the


proposed change;


(B)AAthe effective date of the proposed change;


(C)AAan explanation of the customer ’s right to


petition the commission for a review under Section 53.306,


including the number of persons required to petition before a


commission review will occur;


(D)AAan explanation of the customer ’s right to


information concerning how to obtain a copy of the proposed tariff


from the company;


(E)AAthe amount by which the company’s total


regulated intrastate gross annual revenues will increase or


decrease as a result of the proposed change; and


(F)AAa list of rates that are affected by the


proposed rate change.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 118 (H.B. 2680), Sec. 3, eff.


September 1, 2011.


Sec.A53.306.AACOMMISSION REVIEW OF PROPOSED CHANGE. (a) The


commission shall review a proposed change filed under this


subchapter if:


(1)AAthe commission receives complaints relating to the


proposed change signed by a number of affected local service


customers equal at least to the lesser of 1,500 or five percent of


those customers;


(2)AAthe commission receives a complaint relating to


the proposed change from an affected intrastate access customer, or


a group of affected intrastate access customers, that in the


preceding 12 months accounted for more than 10 percent of the


company’s total intrastate gross access revenues;


(3)AAthe proposed change is not a minor change;


(4)AAthe company does not comply with the procedural


requirements of this subchapter; or


(5)AAthe proposed change is inconsistent with the


commission ’s substantive policies as expressed in its rules.


(b)AAThe commission may suspend a tariff proposed under this


subchapter during the review.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.307.AACOMPLIANCE WITH PRINCIPLES; REDUCED RATES. A


rate established under this subchapter must be in accordance with


the rate-setting principles of this chapter, except that a company


may provide to its board members, officers, employees, or agents


free or reduced rates for services.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.308.AAFEES AND ASSESSMENTS. The commission may


prescribe and collect a fee or assessment from incumbent local


exchange companies necessary to recover the cost to the commission


and to the office of activities carried out and services provided


under:


19



http://www.legis.state.tx.us/tlodocs/82R/billtext/html/HB02680F.HTM





(1)AAthis subchapter;


(2)AASection 53.112;


(3)AASubchapter H; and


(4)AASection 55.004.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER H. PARTIAL DEREGULATION AVAILABLE TO CERTAIN


COOPERATIVE CORPORATIONS


Sec.A53.351.AAPROVISIONS NOT EXCLUSIVE. (a) This


subchapter does not:


(1)AAprohibit a cooperative from filing for a new


service or a rate change under another applicable provision of this


title; or


(2)AAaffect the application of a provision of this


title not directly related to:


(A)AAestablishing rates; or


(B)AAthe authority of the commission to require a


cooperative to file a report required under this title or the


commission ’s rules.


(b)AANotwithstanding any other provision of this subchapter,


the commission may conduct a review under Subchapter D.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.352.AAPARTIAL DEREGULATION BY BALLOT. (a) An


incumbent local exchange company that is a cooperative corporation


may vote to partially deregulate the cooperative by sending a


ballot to each cooperative member. The incumbent local exchange


company may include the ballot in a bill or send the ballot


separately. The ballot shall be printed to permit voting for or


against the proposition: "Authorizing the partial deregulation of


the (name of the cooperative)."


(b)AAThe cooperative is partially deregulated if a majority


of the ballots returned to the cooperative not later than the 45th


day after the date the ballots are mailed favor deregulation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A53.353.AAVOTING PROCEDURES. The commission by rule


shall prescribe the voting procedures a cooperative must use under


this subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.354.AAPROCEDURE TO OFFER CERTAIN SERVICES OR MAKE


CERTAIN CHANGES. After the initial balloting, a cooperative may


offer extended local calling services, offer new services on an


optional basis, or make changes in its rates or tariffs if the


cooperative:


(1)AAfiles a statement of intent under Section 53.355;


(2)AAprovides notice of the proposed action to each


customer and municipality as prescribed by Section 53.356; and


(3)AAfiles with the commission affidavits verifying


that notice was provided as prescribed by Section 53.357.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.355.AASTATEMENT OF INTENT. (a) A cooperative must


file a statement of intent to use this subchapter with the


commission and the office not later than the 61st day before the


effective date of the proposed change.


(b)AAThe statement must include:


(1)AAa copy of a resolution, signed by a majority of the


members of the cooperative’s board of directors, approving the


proposed action and authorizing the filing of the statement of


intent;


(2)AAa description of the services affected by the


proposed action;


(3)AAa copy of the proposed tariff for the affected


service; and


(4)AAa copy of the customer notice required by Section


53.356.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.356.AANOTICE TO AFFECTED PERSONS. (a) The


cooperative shall provide to each affected customer or party,


including a municipality, at least two notices of the proposed
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action by bill insert or by individual notice.


(b)AAThe cooperative shall provide:


(1)AAthe first notice not later than the 61st day before


the effective date of the proposed action; and


(2)AAthe last notice not later than the 31st day before


the effective date of the proposed action.


(c)AAA notice prescribed by this section must include:


(1)AAa description of the services affected by the


proposed action;


(2)AAthe effective date of the proposed action;


(3)AAan explanation of the customer’s right to:


(A)AAobtain a copy of the proposed tariff from the


cooperative; and


(B)AApetition the commission for a review under


Section 53.358;


(4)AAa statement of the amount by which the


cooperative’s total gross annual revenues will increase or decrease


and a statement explaining the effect on the cooperative revenues


as a result of the proposed action; and


(5)AAa list of rates that are affected by the proposed


rate action, showing the effect of the proposed action on each of


those rates.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.357.AAFILING OF AFFIDAVITS VERIFYING NOTICE. Not


later than the 15th day before the effective date of a proposed


action, the cooperative shall file with the commission affidavits


that verify that the cooperative provided each notice required by


Section 53.356.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.358.AACOMMISSION REVIEW OF PROPOSED ACTION. (a) The


commission shall review a proposed action filed under this


subchapter if:


(1)AAthe commission receives, not later than the 45th


day after the date the first notice is provided under Section


53.356, complaints relating to the proposed action:
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(A)AAsigned by at least five percent of the


affected local service customers; or


(B)AAfrom an affected intrastate access customer,


or group of affected intrastate access customers, that in the


preceding 12 months accounted for more than 10 percent of the


cooperative’s total intrastate access revenues;


(2)AAthe cooperative does not comply with the


procedural requirements of this subchapter; or


(3)AAthe proposed action is inconsistent with the


commission ’s substantive policies as expressed in its rules.


(b)AAIf the commission conducts a review of the proposed


action under this section before the action’s effective date, the


commission may suspend the proposed action during the review.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A53.359.AAREVERSAL OF DEREGULATION BY BALLOT. (a) A


cooperative that is partially deregulated under this subchapter may


vote to reverse the deregulation by sending a ballot to each


cooperative member.


(b)AAThe cooperative’s board of directors may order


reballoting on its own motion. If the board receives a written


request for that action from at least 10 percent of its members, the


board shall reballot not later than the 60th day after the date the


board receives that request.


(c)AAThe cooperative may include the ballot in a bill or send


the ballot separately. The ballot shall be printed to permit voting


for or against the proposition: "Reversing the partial


deregulation of the (name of the cooperative)."


(d)AAThe partial deregulation is reversed if a majority of


the ballots returned to the cooperative not later than the 45th day


after the date the ballots are mailed favor reversal.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


23







ut.54.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 54. CERTIFICATES


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A54.001.AACERTIFICATE REQUIRED. A person may not


provide local exchange telephone service, basic local


telecommunications service, or switched access service unless the


person obtains a:


(1)AAcertificate of convenience and necessity;


(2)AAcertificate of operating authority; or


(3)AAservice provider certificate of operating


authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.002.AAEXCEPTIONS TO CERTIFICATE REQUIREMENT FOR


SERVICE EXTENSION. (a) A telecommunications utility is not


required to obtain a certificate of convenience and necessity, a


certificate of operating authority, or a service provider


certificate of operating authority for an:


(1)AAextension into territory that is:


(A)AAcontiguous to the territory the


telecommunications utility serves;


(B)AAnot receiving similar service from another


telecommunications utility; and


(C)AAnot in another telecommunications utility’s


certificated area;


(2)AAextension in or to territory the


telecommunications utility serves or is authorized to serve under a


certificate of public convenience and necessity, a certificate of


operating authority, or a service provider certificate of operating


authority; or


(3)AAoperation, extension, or service in progress on


September 1, 1975.


(b)AAAn extension allowed by Subsection (a) is limited to a
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device used:


(1)AAto interconnect existing facilities; or


(2)AAsolely to transmit telecommunications utility


services from an existing facility to a customer of retail utility


service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.003.AAEXCEPTIONS TO CERTIFICATE REQUIREMENT FOR


CERTAIN SERVICES. A telecommunications utility is not required to


obtain a certificate of convenience and necessity, a certificate of


operating authority, or a service provider certificate of operating


authority for:


(1)AAan interexchange telecommunications service;


(2)AAa nonswitched private line service;


(3)AAa shared tenant service;


(4)AAa specialized communications common carrier


service;


(5)AAa commercial mobile service; or


(6)AAan operator service as defined by Section 55.081.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.004.AARELINQUISHMENT PLAN. A holder of a service


provider certificate of operating authority who applies for a


certificate of operating authority or a certificate of convenience


and necessity for the same territory must include with the


application a plan to relinquish the service provider certificate


of operating authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.005.AANOTICE OF AND HEARING ON APPLICATION. (a)


When an application for a certificate of convenience and necessity,


a certificate of operating authority, or a service provider


certificate of operating authority is filed, the commission shall:


(1)AAgive notice of the application to interested


parties; and


(2)AAif requested:


(A)AAset a time and place for a hearing; and
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(B)AAgive notice of the hearing.


(b)AAA person interested in the application may intervene at


the hearing.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.006.AAREQUEST FOR PRELIMINARY ORDER. (a) A


telecommunications utility that wants to exercise a right or


privilege under a franchise or permit that the utility anticipates


obtaining but has not been granted may apply to the commission for a


preliminary order under this section.


(b)AAThe commission may issue a preliminary order declaring


that the commission, on application and under commission rules,


will grant the requested certificate of convenience and necessity,


certificate of operating authority, or service provider


certificate of operating authority, on terms the commission


designates, after the telecommunications utility obtains the


franchise or permit.


(c)AAThe commission shall grant the certificate on


presentation of evidence satisfactory to the commission that the


telecommunications utility has obtained the franchise or permit.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.007.AAFLEXIBILITY PLAN. (a) After the commission


grants an application for a certificate of convenience and


necessity, a certificate of operating authority, or a service


provider certificate of operating authority or determines that a


certificate is not needed for the applicant to provide the relevant


services, the commission shall conduct appropriate proceedings to


establish a transitional flexibility plan for the incumbent local


exchange company in the same area or areas as the new certificate


holder.


(b)AAA basic local telecommunications service price of the


incumbent local exchange company may not be increased before the


fourth anniversary of the date the certificate is granted to the


applicant except that the price may be increased as provided by this


title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended
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by Acts 1999, 76th Leg., ch. 1212, Sec. 15, eff. Sept. 1, 1999.


Sec.A54.008.AAREVOCATION OR AMENDMENT OF CERTIFICATE. (a)


The commission may revoke or amend a certificate of convenience and


necessity, a certificate of operating authority or a service


provider certificate of operating authority after notice and


hearing if the commission finds that the certificate holder has


never provided or is no longer providing service in all or any part


of the certificated area.


(b)AAThe commission may require one or more public utilities


to provide service in an area affected by the revocation or


amendment of a certificate held by a public utility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. CERTIFICATE OF CONVENIENCE AND NECESSITY


Sec.A54.051.AADEFINITION. In this subchapter, "certificate"


means a certificate of convenience and necessity.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.052.AACERTIFICATE REQUIRED FOR PUBLIC UTILITY. (a)


A public utility may not directly or indirectly provide service to


the public under a franchise or permit unless the utility first


obtains from the commission a certificate that states that the


public convenience and necessity requires or will require the


installation, operation, or extension of the service.


(b)AAExcept as otherwise provided by this chapter, a public


utility may not furnish or make available retail public utility


service to an area in which retail utility service is being lawfully


furnished by another public utility unless the utility first


obtains a certificate that includes the area in which the consuming


facility is located.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.053.AAAPPLICATION FOR CERTIFICATE. (a) A public


utility that wants to obtain or amend a certificate must submit an


application to the commission.
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(b)AAThe applicant shall file with the commission evidence


the commission requires to show the applicant has received the


consent, franchise, or permit required by the proper municipal or


other public authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.054.AAGRANT OR DENIAL OF CERTIFICATE. (a) The


commission may approve an application and grant a certificate only


if the commission finds that the certificate is necessary for the


service, accommodation, convenience, or safety of the public.


(b)AAThe commission may:


(1)AAgrant the certificate as requested;


(2)AAgrant the certificate for the construction of a


portion of the requested system, facility, or extension or the


partial exercise of the requested right or privilege; or


(3)AArefuse to grant the certificate.


(c)AAThe commission shall grant each certificate on a


nondiscriminatory basis after considering:


(1)AAthe adequacy of existing service;


(2)AAthe need for additional service;


(3)AAthe effect of granting the certificate on the


recipient of the certificate and any public utility of the same kind


serving the proximate area; and


(4)AAother factors, such as:


(A)AAcommunity values;


(B)AArecreational and park areas;


(C)AAhistorical and aesthetic values;


(D)AAenvironmental integrity; and


(E)AAthe probable improvement of service or


lowering of cost to consumers in the area if the certificate is


granted.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. CERTIFICATE OF OPERATING AUTHORITY


Sec.A54.101.AADEFINITION. In this subchapter, "certificate"


means a certificate of operating authority.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 16, eff. Sept. 1, 1999.


Sec.A54.102.AAAPPLICATION FOR CERTIFICATE. (a) A person may


apply for a certificate of operating authority.


(b)AAThe applicant must file with the application a sworn


statement that the applicant has applied for each municipal


consent, franchise, or permit required for the type of services and


facilities for which the applicant has applied.


(c)AAAn affiliate of a person holding a certificate of


convenience and necessity may hold a certificate of operating


authority if the holder of the certificate of convenience and


necessity is in compliance with federal law and Federal


Communications Commission rules governing affiliates and


structural separation. An affiliate of a person holding a


certificate of convenience and necessity may not directly or


indirectly sell to a non-affiliate any regulated product or service


purchased from the person holding a certificate of convenience and


necessity at any rate or price less than the price paid to the


person holding a certificate of convenience and necessity.


(d)AAA person may hold a certificate for all or any portion of


a service area for which one or more affiliates of the person holds


a certificate of operating authority, a service provider


certificate of operating authority, or a certificate of convenience


and necessity.


(e)AAAn affiliate of a company that holds a certificate of


convenience and necessity and that serves more than five million


access lines in this state may hold a certificate of operating


authority or service provider certificate of operating authority to


provide service in an area of this state in which its affiliated


company is the incumbent local exchange company. However, the


affiliate holding the certificate of operating authority or service


provider certificate of operating authority may not provide in that


area any service listed in Sections 58.051(a)(1)-(4) or Sections


58.151(1)-(4), or any subset of those services, in a manner that


results in a customer-specific contract so long as the affiliated


company that is the incumbent local exchange company may not
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provide those services or subsets of services in a manner that


results in a customer-specific contract under Section 58.003 in


that area. This subsection does not preclude an affiliate of a


company holding a certificate of convenience and necessity from


holding a certificate of operating authority in any area of this


state to provide advanced services as defined by rules or orders of


the Federal Communications Commission, or preclude such an advanced


services affiliate from using any form of pricing flexibility, with


regard to services other than those subject to the restrictions


provided by this subsection. This subsection does not preclude a


long distance affiliate from using any form of pricing flexibility


with regard to services other than those services subject to the


restrictions provided by this subsection. In addition, the


affiliate holding the certificate of operating authority or service


provider certificate of operating authority may not offer, in an


area for which the affiliated incumbent local exchange company


holds a certificate of convenience and necessity, a service listed


in Sections 58.151(1)-(4) as a component of a package of services,


as a promotional offering, or with a volume or term discount until


the affiliated incumbent local exchange company may offer those


services in pricing flexibility offerings in accordance with


Section 58.004, unless the customer of one of these pricing


flexibility offerings is a federal, state, or local governmental


entity.


(f)AAThe commission has the authority to enforce this


section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 16, eff. Sept. 1, 1999.


Sec.A54.103.AAGRANT OR DENIAL OF CERTIFICATE. (a) The


commission must grant or deny a certificate not later than the 60th


day after the date the application for the certificate is filed.


The commission may extend the deadline on good cause shown.


(b)AAThe commission shall grant each certificate on a


nondiscriminatory basis after considering factors such as:


(1)AAthe technical and financial qualifications of the


applicant; and
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(2)AAthe applicant ’s ability to meet the commission’s


quality of service requirements.


(c)AAIn an exchange of an incumbent local exchange company


that serves fewer than 31,000 access lines, in addition to the


factors described by Subsection (b), the commission shall consider:


(1)AAthe effect of granting the certificate on a public


utility serving the area and on that utility’s customers;


(2)AAthe ability of that public utility to provide


adequate service at reasonable rates;


(3)AAthe effect of granting the certificate on the


ability of that public utility to act as the provider of last


resort; and


(4)AAthe ability of the exchange, not the company, to


support more than one provider of service.


(d)AAExcept as provided by Subsections (e) and (f), the


commission may grant an application for a certificate only for an


area or areas that are contiguous and reasonably compact and cover


an area of at least 27 square miles.


(e)AAIn an exchange in a county that has a population of less


than 500,000 and that is served by an incumbent local exchange


company that has more than 31,000 access lines, an area covering


less than 27 square miles may be approved if the area is contiguous


and reasonably compact and has at least 20,000 access lines.


(f)AAIn an exchange of a company that serves fewer than


31,000 access lines in this state, the commission may grant an


application only for an area that has boundaries similar to the


boundaries of the serving central office that is served by the


incumbent local exchange company that holds the certificate of


convenience and necessity for the area.


(g)AAExpired.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 16, eff. Sept. 1, 1999.


Sec.A54.104.AATIME OF SERVICE REQUIREMENTS. (a) The


commission by rule may prescribe the period within which a


certificate holder must be able to serve customers.


(b)AANotwithstanding Subsection (a), a certificate holder
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must serve a customer not later than the 30th day after the date the


customer requests service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, Sept. 1, 1997. Renumbered


from Sec. 54.106 and amended by Acts 1999, 76th Leg., ch. 1212, Sec.


16, eff. Sept. 1, 1999.


Sec.A54.105.AAPENALTY FOR VIOLATION OF TITLE. If a


certificate holder fails to comply with a requirement of this


title, the commission may:


(1)AArevoke the holder’s certificate;


(2)AAimpose against the holder administrative


penalties under Subchapter B, Chapter 15; or


(3)AAtake another action under Subchapter B, Chapter


15.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Renumbered from Sec. 54.111 by Acts 1999, 76th Leg., ch. 1212, Sec.


16, eff. Sept. 1, 1999.


SUBCHAPTER D. SERVICE PROVIDER CERTIFICATE OF OPERATING AUTHORITY


Sec.A54.151.AADEFINITION. In this subchapter, "certificate"


means a service provider certificate of operating authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.152.AALIMITATION ON GRANT OF CERTIFICATE. The


commission may not grant a certificate to a holder of a:


(1)AAcertificate of convenience and necessity for the


same territory; or


(2)AAcertificate of operating authority for the same


territory.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.153.AAELIGIBILITY FOR CERTIFICATE. (a) A company is


not eligible to obtain a certificate under this subchapter if the


company, together with affiliates, had more than six percent of the


total intrastate switched access minutes of use as measured for the


most recent 12-month period:
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(1)AAthat precedes the date the application is filed;


and


(2)AAfor which the access information is available.


(b)AAThe commission shall obtain information necessary to


determine eligibility from the incumbent local exchange telephone


companies and the applicant.


(c)AAThe commission shall certify eligibility not later than


the 10th day after the date the application is filed.


(d)AAIn this section:


(1)AA"Affiliate" means an entity that, directly or


indirectly, owns or controls, is owned or controlled by, or is under


common ownership or control with a company that applies for a


certificate under this subchapter.


(2)AA"Control" means to exercise substantial influence


over the policies and actions of another.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.154.AAAPPLICATION FOR CERTIFICATE. (a) The


commission may grant a certificate to encourage an innovative,


competitive, and entrepreneurial business to provide


telecommunications services.


(b)AAAn applicant for a certificate must:


(1)AAfile with the application:


(A)AAa sworn statement that the applicant has


applied for each municipal consent, franchise, or permit required


for the type of services and facilities for which the applicant has


applied; and


(B)AAa description of the services the applicant


will provide;


(2)AAshow the areas in which the applicant will provide


the services;


(3)AAdemonstrate that the applicant has the financial


and technical ability to provide services; and


(4)AAdemonstrate that the services will meet the


requirements of this subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A54.155.AAGRANT OR DENIAL OF CERTIFICATE. (a) The


commission must grant or deny a certificate not later than the 60th


day after the date the application for the certificate is filed.


The commission may extend the deadline on good cause shown.


(b)AAThe commission shall grant each certificate on a


nondiscriminatory basis after considering factors such as:


(1)AAthe technical and financial qualifications of the


applicant; and


(2)AAthe applicant ’s ability to meet the commission’s


quality of service requirements.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.156.AARESALE OF SERVICES. (a) A certificate holder


may obtain services under the resale tariffs approved by the


commission under Subchapter C, Chapter 60, except in a certificated


area of a company that serves fewer than 31,000 access lines.


(b)AAA certificate holder may obtain for resale the monthly


recurring flat rate local exchange telephone service and associated


nonrecurring charges, including any mandatory extended area


service, of an incumbent local exchange company at a five percent


discount to the tariffed rate.


(c)AAThe incumbent local exchange company shall sell a


feature service that may be provided to a customer in conjunction


with local exchange service at a five percent discount to the


tariffed rate, including any associated nonrecurring charge for


those services, provided that the incumbent local exchange company


shall make available to a certificate holder, at an additional five


percent discount, any discounts made available to customers of the


incumbent local exchange company who are similarly situated to the


customers of the certificate holder. In this subsection "feature


service" includes:


(1)AAtoll restriction;


(2)AAcall control options;


(3)AAtone dialing;


(4)AAcustom calling; and


(5)AAcaller identification.


(d)AAA certificate holder and an incumbent local exchange
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company may agree to a rate lower than the tariffed rate or


discounted rate.


(e)AAThe five percent discounts provided by this section do


not apply in an exchange of a company that has fewer than 31,000


access lines in this state.


(f)AAIf the tariffed rate for a resold service changes, the


five percent discount prescribed by this section applies to the


changed rate. The commission may not, for certificate holders,


create a special class for purposes of resold services.


(g)AAA certificate holder:


(1)AAmay not use a resold flat rate local exchange


telephone service to avoid the rates and terms of an incumbent local


exchange company’s tariffs;


(2)AAmay not terminate both flat rate local exchange


telephone service and services obtained under the resale tariff


approved under Section 60.041 on the same end user customer’s


premises;


(3)AAmay not use resold flat rate local exchange


telephone services to provide access services to another


interexchange carrier, cellular carrier, competitive access


provider, or retail telecommunications provider, but may permit


customers to use resold local exchange telephone services to access


such a carrier or provider;


(4)AAmay sell the flat rate local exchange telephone


service only to the same class of customers to which the incumbent


local exchange company sells that service;


(5)AAmay obtain services offered by or negotiated with


a holder of a certificate of convenience and necessity or a


certificate of operating authority; and


(6)AAmay obtain for resale single or multiple line flat


rate intraLATA calling service when provided by the local exchange


company at the tariffed rate for online digital communications.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.157.AAOPTIONAL EXTENDED AREA SERVICE OR EXPANDED


LOCAL CALLING SERVICE. (a) A certificate holder may purchase for


resale:
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(1)AAoptional extended area service; and


(2)AAexpanded local calling service.


(b)AAThe purchase of optional extended area service and


expanded local calling service may not be discounted.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.158.AAINTERFERENCE WITH RESOLD SERVICES PROHIBITED.


An incumbent local exchange company may not:


(1)AAdelay providing or maintaining a service provided


under this subchapter;


(2)AAdegrade the quality of access the company provides


to another provider;


(3)AAimpair the speed, quality, or efficiency of a line


used by another provider;


(4)AAfail to fully disclose in a timely manner after a


request all available information necessary for a certificate


holder to provide resale services; or


(5)AArefuse to take a reasonable action to allow a


certificate holder efficient access to the company’s ordering,


billing, or repair management system.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.159.AARETENTION OF ACCESS SERVICE AND INTRALATA TOLL


SERVICE. An incumbent local exchange company that sells flat rate


local exchange telephone service to a certificate holder may retain


all access service and "1-plus" intraLATA toll service that


originates over the resold flat rate local exchange telephone


service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. MUNICIPALITIES


Sec.A54.201.AACERTIFICATION PROHIBITED. The commission may


not grant to a municipality a:


(1)AAcertificate of convenience and necessity;


(2)AAcertificate of operating authority; or


(3)AAservice provider certificate of operating
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authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.202.AAPROHIBITED MUNICIPAL SERVICES. (a) A


municipality or municipal electric system may not offer for sale to


the public:


(1)AAa service for which a certificate of convenience


and necessity, a certificate of operating authority, or a service


provider certificate of operating authority is required; or


(2)AAa nonswitched telecommunications service used to


connect a customer’s premises with:


(A)AAanother customer’s premises within the


exchange; or


(B)AAa long distance provider that serves the


exchange.


(b)AASubsection (a) applies to a service offered either


directly or indirectly through a telecommunications provider.


(c)AAThis section may not be construed to prevent a


municipally owned utility from providing to its energy customers,


either directly or indirectly, any energy related service involving


the transfer or receipt of information or data concerning the use,


measurement, monitoring, or management of energy utility services


provided by the municipally owned utility, including services such


as load management or automated meter reading.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 5, eff.


September 7, 2005.


Sec.A54.2025.AALEASE OF FIBER OPTIC CABLE FACILITIES.


Nothing in this subchapter shall prevent a municipality, or a


municipal electric system that is a member of a municipal power


agency formed under Chapter 163 by adoption of a concurrent


resolution by the participating municipalities on or before August


1, 1975, from leasing any of the excess capacity of its fiber optic


cable facilities (dark fiber), so long as the rental of the fiber


facilities is done on a nondiscriminatory, nonpreferential basis.
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Added by Acts 1999, 76th Leg., ch. 1212, Sec. 17, eff. Sept. 1,


1999.


Sec.A54.203.AASERVICE IN ANNEXED OR INCORPORATED AREA. (a)


If an area is or will be included within a municipality as the


result of annexation, incorporation, or another reason, each


telecommunications utility that holds or is entitled to hold a


certificate under this title to provide service or operate a


facility in the area before the inclusion has the right to continue


to provide the service or operate the facility and extend service in


the utility’s certificated area within the annexed or incorporated


area under the rights granted by the certificate and this title.


(b)AANotwithstanding any other law, a certificated


telecommunications utility has the right to:


(1)AAcontinue and extend service within the utility’s


certificated area; and


(2)AAuse roads, streets, highways, alleys, and public


property to furnish retail utility service.


(c)AAThe governing body of a municipality may require a


certificated telecommunications utility to relocate the utility’s


facility at the utility’s expense to permit the widening or


straightening of a street by:


(1)AAgiving the utility 30 days’ notice; and


(2)AAspecifying the new location for the facility along


the right-of-way of the street.


(d)AAThis section does not limit the power of a city, town, or


village to incorporate or of a municipality to extend its


boundaries by annexation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.204.AADISCRIMINATION BY MUNICIPALITY PROHIBITED.


(a) Notwithstanding Section 14.008, a municipality or a


municipally owned utility may not discriminate against a


certificated telecommunications provider regarding:


(1)AAthe authorization or placement of a facility in a


public right-of-way;


(2)AAaccess to a building; or
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(3)AAa municipal utility pole attachment rate or term.


(b)AAIn granting consent, a franchise, or a permit for the


use of a public street, alley, or right-of-way within its municipal


boundaries, a municipality or municipally owned utility may not


discriminate in favor of or against a certificated


telecommunications provider regarding:


(1)AAmunicipal utility pole attachment or underground


conduit rates or terms; or


(2)AAthe authorization, placement, replacement, or


removal of a facility in a public right-of-way and the reasonable


compensation for the authorization, placement, replacement, or


removal regardless of whether the compensation is in the form of:


(A)AAmoney;


(B)AAservices;


(C)AAuse of facilities; or


(D)AAanother kind of consideration.


(c)AAA municipality or a municipally owned utility may not


charge any entity, regardless of the nature of the services


provided by that entity, a pole attachment rate or underground


conduit rate that exceeds the fee the municipality or municipally


owned utility would be permitted to charge under rules adopted by


the Federal Communications Commission under 47 U.S.C. Section


224(e) if the municipality’s or municipally owned utility’s rates


were regulated under federal law and the rules of the Federal


Communications Commission.AAIn addition, not later than September


1, 2006, a municipality or municipally owned utility shall charge a


single, uniform pole attachment or underground conduit rate to all


entities that are not affiliated with the municipality or


municipally owned utility regardless of the services carried over


the networks attached to the poles or underground conduit.


(d)AANotwithstanding any other law, the commission has the


jurisdiction necessary to enforce this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 6, eff.


September 7, 2005.
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Sec.A54.205.AAMUNICIPALITY’S RIGHT TO CONTROL ACCESS. This


title does not restrict a municipality’s historical right to


control and receive reasonable compensation for access to the


municipality’s public streets, alleys, or rights-of-way or to other


public property.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.206.AARECOVERY OF MUNICIPAL FEE. (a) A holder of a


certificate of convenience and necessity, a certificate of


operating authority, or a service provider certificate of operating


authority has the right to collect a fee that a municipality imposes


under Section 54.204 or 54.205 through a pro rata charge to the


customers in the boundaries of the municipality.


(b)AAThe charge may be shown on the customer’s bill as a


separate line item.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER F. REGULATION OF SERVICES, AREAS, AND FACILITIES


Sec.A54.251.AAPROVISION OF SERVICE. (a) Except as provided


by this section, Section 54.252, Section 54.253, and Section


54.254, a telecommunications utility that holds a certificate of


convenience and necessity or a certificate of operating authority


shall:


(1)AAoffer all basic local telecommunications services


to each customer in the utility ’s certificated area; and


(2)AAprovide continuous and adequate service in that


area.


(b)AAExcept as specifically determined otherwise by the


commission under this subchapter or Subchapter G of this chapter,


and except as provided by Subchapters C and D, Chapter 65, the


holder of a certificate of convenience and necessity for an area has


the obligations of a provider of last resort regardless of whether


another provider has a certificate of operating authority or


service provider certificate of operating authority for that area.


(c)AAA certificate holder may meet the holder’s provider of


last resort obligations using any available
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technology.AANotwithstanding any provision of Chapter 56, the


commission may adjust disbursements from the universal service fund


to companies using technologies other than traditional wireline or


landline technologies to meet provider of last resort


obligations.AAAs determined by the commission, the certificate


holder shall meet minimum quality of service standards, including


standards for 911 service, comparable to those established for


traditional wireline or landline technologies and shall offer


services at a price comparable to the monthly service charge for


comparable services in that exchange or the provider’s nearest


exchange.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2003, 78th Leg., ch. 76, Sec. 1, eff. Sept. 1, 2003.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 7, eff.


September 7, 2005.


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 6, eff.


September 1, 2011.


Sec.A54.252.AAGROUNDS FOR REDUCTION OF SERVICE BY HOLDER OF


CERTIFICATE OF CONVENIENCE AND NECESSITY. (a) Except to the extent


otherwise ordered by the commission in accordance with this


subchapter, the holder of a certificate of convenience and


necessity may not discontinue, reduce, or impair service to any


part of the holder’s certificated service area except for:


(1)AAnonpayment of charges;


(2)AAnonuse; or


(3)AAanother similar reason that occurs in the usual


course of business.


(b)AAA discontinuance, reduction, or impairment of service


must be in compliance with and is subject to any condition or


restriction the commission prescribes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2003, 78th Leg., ch. 76, Sec. 2, eff. Sept. 1, 2003.


Sec.A54.253.AADISCONTINUATION OF SERVICE BY CERTAIN


CERTIFICATE HOLDERS. (a) A telecommunications utility that holds
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a certificate of operating authority or a service provider


certificate of operating authority may:


(1)AAcease operations in the utility’s certificated


area; or


(2)AAdiscontinue an optional service that is not


essential to providing basic local telecommunications service.


(b)AABefore the telecommunications utility ceases operations


or discontinues an optional service, the utility, in the manner


required by the commission, must give notice of the intended action


to:


(1)AAthe commission;


(2)AAeach affected customer;


(3)AAthe Commission on State Emergency Communications;


(4)AAthe office; and


(5)AAeach wholesale provider of telecommunications


facilities or services from which the utility has purchased


facilities or services.


(c)AAThe telecommunications utility is entitled to


discontinue an optional service on or after the 61st day after the


date the utility gives the notice.


(d)AAThe telecommunications utility may not cease operations


in its certificated area unless the commission authorizes the


utility to cease operations and:


(1)AAanother provider of basic local


telecommunications services has adequate facilities and capacity


to serve the customers in the certificated area; or


(2)AAthe utility is an "exiting utility," as that term


is defined by Section 54.301, no other telecommunications utility


has facilities sufficient to provide basic local


telecommunications service in the defined geographic area, and the


utility acts in good faith to provide for a transition of the


utility’s existing basic local telecommunications service


customers to another holder of a certificate for that area.


(e)AAThe commission may not authorize the telecommunications


utility to cease operations under Subsection (d) before the 61st


day after the date the utility gives the notice required by


Subsection (b). Unless the commission receives a complaint from an
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affected person, the commission may enter an order under this


subsection administratively.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2003, 78th Leg., ch. 76, Sec. 3, eff. Sept. 1, 2003.


Sec. 54.254.AAREQUIRED REFUSAL OF SERVICE. A holder of a


certificate of convenience and necessity, a certificate of


operating authority, or a service provider certificate of operating


authority shall refuse to serve a customer in the holder’s


certificated area if the holder is prohibited from providing the


service under Section 212.012, 232.029, or 232.0291, Local


Government Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., Ch. 708 (S.B. 425), Sec. 14, eff.


September 1, 2005.


Sec.A54.255.AATRANSFER OF CERTAIN CERTIFICATES. (a) A


telecommunications utility may sell, assign, or lease a certificate


of convenience and necessity or a certificate of operating


authority or a right obtained under such a certificate if the


commission determines that the purchaser, assignee, or lessee can


provide adequate service.


(b)AAThe sale, assignment, or lease of a certificate or a


right is subject to conditions the commission prescribes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.256.AAAPPLICATION OF CONTRACTS. A contract approved


by the commission between telecommunications utilities that


designates areas and customers to be served by the utilities:


(1)AAis valid and enforceable; and


(2)AAshall be incorporated into the appropriate areas


of certification.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.257.AAINTERFERENCE WITH ANOTHER TELECOMMUNICATIONS


UTILITY. If a telecommunications utility constructing or extending
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the utility’s lines, plant, or system interferes or attempts to


interfere with the operation of a line, plant, or system of another


utility, the commission by order may:


(1)AAprohibit the construction or extension; or


(2)AAprescribe terms for locating the affected lines,


plants, or systems.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.258.AAMAPS. A public utility shall file with the


commission one or more maps that show each utility facility and that


separately illustrate each utility facility for transmission or


distribution of the utility’s services on a date the commission


orders.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.259.AADISCRIMINATION BY PROPERTY OWNER PROHIBITED.


(a) If a telecommunications utility holds a consent, franchise, or


permit as determined to be the appropriate grants of authority by


the municipality and holds a certificate if required by this title,


a public or private property owner may not:


(1)AAprevent the utility from installing on the owner’s


property a telecommunications service facility a tenant requests;


(2)AAinterfere with the utility’s installation on the


owner’s property of a telecommunications service facility a tenant


requests;


(3)AAdiscriminate against such a utility regarding


installation, terms, or compensation of a telecommunications


service facility to a tenant on the owner’s property;


(4)AAdemand or accept an unreasonable payment of any


kind from a tenant or the utility for allowing the utility on or in


the owner’s property; or


(5)AAdiscriminate in favor of or against a tenant in any


manner, including rental charge discrimination, because of the


utility from which the tenant receives a telecommunications


service.


(b)AASubsection (a) does not apply to an institution of


higher education. In this subsection, "institution of higher
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education" means:


(1)AAan institution of higher education as defined by


Section 61.003, Education Code; or


(2)AAa private or independent institution of higher


education as defined by Section 61.003, Education Code.


(c)AANotwithstanding any other law, the commission has the


jurisdiction to enforce this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.260.AAPROPERTY OWNER’S CONDITIONS. (a)


Notwithstanding Section 54.259, if a telecommunications utility


holds a municipal consent, franchise, or permit as determined to be


the appropriate grant of authority by the municipality and holds a


certificate if required by this title, a public or private property


owner may:


(1)AAimpose a condition on the utility that is


reasonably necessary to protect:


(A)AAthe safety, security, appearance, and


condition of the property; and


(B)AAthe safety and convenience of other persons;


(2)AAimpose a reasonable limitation on the time at


which the utility may have access to the property to install a


telecommunications service facility;


(3)AAimpose a reasonable limitation on the number of


such utilities that have access to the owner’s property, if the


owner can demonstrate a space constraint that requires the


limitation;


(4)AArequire the utility to agree to indemnify the


owner for damage caused installing, operating, or removing a


facility;


(5)AArequire the tenant or the utility to bear the


entire cost of installing, operating, or removing a facility; and


(6)AArequire the utility to pay compensation that is


reasonable and nondiscriminatory among such telecommunications


utilities.


(b)AANotwithstanding any other law, the commission has the


jurisdiction to enforce this section.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A54.261.AASHARED TENANT SERVICES CONTRACT. Sections


54.259 and 54.260 do not require a public or private property owner


to enter into a contract with a telecommunications utility to


provide shared tenant services on a property.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER G. PROVIDER OF LAST RESORT


Sec.A54.301.AADEFINITIONS. In this subchapter:


(1)AA"Exiting utility" means a telecommunications


utility that:


(A)AAholds a certificate of operating authority or


a service provider certificate of operating authority;


(B)AAis the predominant provider of basic local


telecommunications service in a defined geographic area and


provides those services using the utility’s own facilities; and


(C)AAceases operations in all or part of the


utility’s certificated service area under Section 54.253 or 54.303.


(2)AA"Provider of last resort" means a certificated


telecommunications utility that must offer basic local


telecommunications service throughout a defined geographic area.


(3)AA"Successor utility" means a telecommunications


utility that holds a certificate of convenience and necessity,


certificate of operating authority, or service provider


certificate of operating authority, and that is or is designated to


become the provider of last resort for the defined geographic area


previously served by an exiting utility.


Added by Acts 2003, 78th Leg., ch. 76, Sec. 4, eff. Sept. 1, 2003.


Sec. 54.3015.AAAPPLICABILITY OF SUBCHAPTER.AAThis


subchapter applies to a transitioning company under Chapter 65 in


relation to its regulated exchanges in the same manner and to the


same extent this subchapter applies to a holder of a certificate of


convenience and necessity.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 8, eff.
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September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 7, eff.


September 1, 2011.


Sec.A54.302.AAPROVIDER OF LAST RESORT; FACILITIES-BASED


PROVIDERS. (a) Notwithstanding any other provision of this title,


if a telecommunications utility installs facilities to serve


customers located in a defined geographic area to provide


telecommunications services, including basic local


telecommunications service, before the holder of the certificate of


convenience and necessity installs facilities to serve customers


located in that defined geographic area, the holder of the


certificate of convenience and necessity may petition the


commission for an order relieving the utility of the utility’s


designation as the provider of last resort in that defined


geographic area.


(b)AAThe commission shall relieve the holder of the


certificate of convenience and necessity of the obligations of


service as the provider of last resort for the defined geographic


area, and the commission shall designate the facilities-based


telecommunications utility as the provider of last resort if the


commission determines that:


(1)AAthe holder of the certificate of convenience and


necessity does not have facilities in place to provide basic local


telecommunications service to all customers within that defined


geographic area;


(2)AAanother certificated telecommunications utility


has installed facilities adequate to provide that service


throughout that area; and


(3)AAthe public interest would be served by


transferring the provider of last resort obligations for that area.


(c)AAThe commission shall complete proceedings necessary to


make the determinations prescribed by this section not later than


the 91st day after the date the petition is filed under Subsection


(a).


Added by Acts 2003, 78th Leg., ch. 76, Sec. 4, eff. Sept. 1, 2003.
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Sec.A54.303.AASUCCESSOR TELECOMMUNICATIONS UTILITY WHEN NO


SUFFICIENT FACILITIES EXIST. (a) When the commission obtains


notice as required under Section 54.253 or otherwise that a utility


intends to become an exiting utility and no other


telecommunications utility has facilities sufficient to provide


basic local telecommunications service in that defined geographic


area, the commission shall open a contested case proceeding to


determine:


(1)AAthe identity of the successor utility under this


section; and


(2)AAthe amount of universal service funding under


Subchapter G, Chapter 56, to be made available to the successor


utility.


(b)AAOn designation as the successor utility under this


section, the commission, if applicable, shall provide to the


successor utility:


(1)AAa reasonable time, in accordance with industry


practices and not subject to otherwise applicable commission


service quality rules or standards, to modify, construct, or obtain


facilities necessary to serve the customers of the exiting


telecommunications utility; and


(2)AAan exemption on a transitional basis from any


obligation to unbundle the utility ’s network elements or to provide


service for resale within that defined geographic area for nine


months or another reasonable period the commission may authorize as


necessary to modify the utility’s network to provide that


unbundling or resale.


(c)AAA customer within the defined geographic area to be


served by the successor utility is considered to have applied for


service from the successor utility on the effective date of that


designation by the commission. Each right, privilege, and


obligation of being a customer of the successor utility applies to


that customer and the customer is subject to the successor


utility’s applicable terms of service as specified in an applicable


tariff or contract.


Added by Acts 2003, 78th Leg., ch. 76, Sec. 4, eff. Sept. 1, 2003.
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Sec.A54.304.AAABANDONMENT OR CESSATION BY FACILITIES-BASED


PROVIDER; EMERGENCY RESTORATION. (a) The commission, on its own


motion or on the petition of an interested party, may institute an


expedited proceeding under this section if the commission finds


that:


(1)AAa holder of a certificate of operating authority


or service provider certificate of operating authority is the


predominant provider of basic local telecommunications service in a


defined geographic area and the utility provides that service using


the utility’s own facilities;


(2)AAno other telecommunications utility has


facilities sufficient to provide basic local telecommunications


service in that defined geographic area; and


(3)AAthe holder of the certificate of operating


authority or service provider certificate of operating authority


has:


(A)AAceased providing basic local


telecommunications service to the utility’s customers in that


defined geographic area; or


(B)AAabandoned the operation of the utility’s


facilities in the defined geographic area that are used to provide


basic local telecommunications service.


(b)AAIn a proceeding under this section, the commission may


declare that an emergency exists and issue any order necessary to


protect the health, safety, and welfare of affected customers of


the utility and to expedite the restoration and continuation of


basic local telecommunications service to those customers. An


order issued by the commission under this subsection may include an


order to:


(1)AAprovide for a temporary arrangement for operation


of the utility’s facilities by an uncertificated entity that agrees


to provide service;


(2)AAauthorize one or more third parties to enter the


premises of the abandoned facilities; or


(3)AAgrant temporary waivers from quality of service


requirements.
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(c)AAThe commission may designate a successor utility in


accordance with Section 54.303 during a proceeding under this


section.


Added by Acts 2003, 78th Leg., ch. 76, Sec. 4, eff. Sept. 1, 2003.


Sec.A54.305.AACOMMISSION PARTICIPATION IN BANKRUPTCY


PROCEEDINGS. (a) The commission, on written notice that a


certificated telecommunications utility has filed a petition in


bankruptcy or is the subject of an involuntary petition in


bankruptcy, may inform the appropriate court and parties of the


commission ’s interest in obtaining notice of proceedings.


(b)AAWithin the time prescribed by the applicable statutes,


rules, and court orders, the commission may intervene and


participate in any bankruptcy proceedings that affect customers or


providers of telecommunications services in this state.


(c)AAThe office may inform the appropriate court and parties


of the office’s interest in obtaining notice of the proceedings.


Within the time prescribed by the applicable statutes, rules, and


court orders, the office may intervene and participate in any


bankruptcy proceeding on behalf of residential and small commercial


customers.


Added by Acts 2003, 78th Leg., ch. 76, Sec. 4, eff. Sept. 1, 2003.
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UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 55. REGULATION OF TELECOMMUNICATIONS SERVICES


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A55.001.AAGENERAL STANDARD. A public utility shall


furnish service, instrumentalities, and facilities that are safe,


adequate, efficient, and reasonable.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.002.AACOMMISSION AUTHORITY CONCERNING STANDARDS.


The commission, on its own motion or on complaint and after


reasonable notice and hearing, may:


(1)AAadopt just and reasonable standards,


classifications, rules, or practices a public utility must follow


in furnishing a service;


(2)AAadopt adequate and reasonable standards for


measuring a condition, including quantity and quality, relating to


the furnishing of a service;


(3)AAadopt reasonable rules for examining, testing, and


measuring a service; and


(4)AAadopt or approve reasonable rules,


specifications, and standards to ensure the accuracy of equipment,


including meters and instruments, used to measure a service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.003.AARULE OR STANDARD. (a) A public utility may


not impose a rule except as provided by this title.


(b)AAA public utility may file with the commission a


standard, classification, rule, or practice the utility follows.


(c)AAThe standard, classification, rule, or practice


continues in force until:


(1)AAamended by the utility; or


(2)AAchanged by the commission as provided by this


subtitle.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.004.AALOCAL EXCHANGE COMPANY RULE OR PRACTICE


CHANGE. (a) To make a change in an incumbent local exchange


company’s tariffed rules or practices that does not affect the


company’s charges or rates, the company must file the proposed


change with the commission at least 35 days before the effective


date of the change. The commission may require the incumbent local


exchange company to provide to ratepayers appropriate notice as


determined by the commission.


(b)AAThe commission, on complaint by an affected person or on


its own motion and after reasonable notice, may hold a hearing to


determine the propriety of a change proposed under this section.


Pending the hearing and decision, the commission may suspend the


change for not longer than 120 days after the date the change would


otherwise be effective. The commission shall approve, deny, or


modify the change before the period of suspension expires.


(c)AAIn a proceeding under this section, the incumbent local


exchange company has the burden of proving the proposed change:


(1)AAis in the public interest; and


(2)AAcomplies with this title.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.005.AAUNREASONABLE PREFERENCE OR PREJUDICE


CONCERNING SERVICE PROHIBITED. In providing a service to persons


in a classification, a public utility may not:


(1)AAgrant an unreasonable preference or advantage to a


person in the classification; or


(2)AAsubject a person in the classification to an


unreasonable prejudice or disadvantage.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.006.AADISCRIMINATION AND RESTRICTION ON


COMPETITION. A public utility may not:


(1)AAdiscriminate against a person who sells or leases


equipment or performs services in competition with the public


utility; or
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(2)AAengage in a practice that tends to restrict or


impair that competition.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.007.AAMINIMUM SERVICES. (a) The commission shall


require a holder of a certificate of convenience and necessity or a


certificate of operating authority to provide at the applicable


tariff rate, if any, to each customer, regardless of race, national


origin, income, or residence in an urban or rural area:


(1)AAsingle-party service;


(2)AAtone-dialing service;


(3)AAbasic custom calling features;


(4)AAequal access for an interLATA interexchange


carrier on a bona fide request; and


(5)AAdigital switching capability in an exchange on


customer request, provided by a digital switch in the exchange or by


connection to a digital switch in another exchange.


(b)AANotwithstanding Subsection (a), an electing incumbent


local exchange company serving more than 175,000 but fewer than


1,500,000 access lines on January 1, 1995, shall install a digital


switch in each central office that serves an exchange of fewer than


20,000 access lines.


(c)AAThe commission may temporarily waive a requirement


imposed by Subsection (a) or (b) on a showing of good cause.


(d)AAThe commission may not consider the cost of implementing


this section in determining whether an electing company is entitled


to:


(1)AAa rate increase under Chapter 58 or 59; or


(2)AAincreased universal service funds under


Subchapter B, Chapter 56.


(e)AAExpired.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.008.AAIMPROVEMENTS IN SERVICE; INTERCONNECTING


SERVICE. The commission, after notice and hearing, may:


(1)AAorder a public utility to provide specified


improvements in its service in a specified area if:
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(A)AAservice in the area is inadequate or


substantially inferior to service in a comparable area; and


(B)AArequiring the company to provide the improved


service is reasonable; or


(2)AAorder two or more utilities to establish specified


facilities for interconnecting service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.009.AAINTRALATA CALLS. (a) If federal law prohibits


a local exchange company in this state from providing interLATA


telecommunications services, the local exchange companies in this


state designated or de facto authorized to receive a "0-plus" or


"1-plus" dialed intraLATA call are exclusively designated or


authorized to receive such a call.


(b)AAA telecommunications utility operating under a


certificate of operating authority or a service provider


certificate of operating authority is de facto authorized to


receive a "0-plus" or "1-plus" dialed intraLATA call on the date the


utility receives its certificate, to the extent the utility is not


restricted by Section 54.159.


(c)AAIf federal law allows all local exchange companies to


provide interLATA telecommunications services, the commission


shall ensure that:


(1)AAa customer may designate a provider of the


customer’s choice to carry the customer’s "0-plus" and "1-plus"


dialed intraLATA calls; and


(2)AAequal access in the public network is implemented


to allow the provider to carry those calls.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.010.AABILLING FOR SERVICE TO THE STATE. A


telecommunications utility providing service to the state,


including service to an agency in any branch of state government,


may not impose a fee, a penalty, interest, or any other charge for


delinquent payment of a bill for that service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


4



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.159





Sec.A55.011.AANOTICE OF IDENTITY OF INTEREXCHANGE CARRIER.


(a) A local exchange company shall print on the first page of each


bill sent to a customer of the local exchange company the name of


the customer’s primary interexchange carrier if the company


provides billing services for that carrier.


(b)AAThe bill must contain instructions on how the customer


can contact the commission if the customer believes that the named


carrier is not the customer’s primary interexchange carrier.


(c)AAThe commission may, for good cause, waive the billing


requirement prescribed by this section in exchanges served by local


exchange companies serving not more than 31,000 access lines.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.04(b), eff. Sept. 1,


1999.


Sec.A55.013.AALIMITATIONS ON DISCONTINUANCE OF BASIC LOCAL


TELECOMMUNICATIONS SERVICE. (a) A provider of basic local


telecommunications service may not discontinue that service


because of nonpayment by a residential customer of charges for long


distance service. Payment shall first be allocated to basic local


telecommunications service.


(b)AAFor purposes of allocating payment in this section, if


the provider of basic local telecommunications service bundles its


basic local telecommunications service with long distance service


or any other service and provides a discount for the basic local


telecommunications service because of that bundling, the rate of


basic local telecommunications service shall be the rate the


provider charges for stand-alone basic local telecommunications


service.


(c)AANotwithstanding Subsection (a), the commission shall


adopt and implement rules, not later than January 1, 2000, to


prevent customer abuse of the protections afforded by this section.


The rules must include:


(1)AAprovisions requiring a provider of basic local


telecommunications service to offer and implement toll blocking


capability to limit a customer’s ability to incur additional


charges for long distance services after nonpayment for long


distance services; and
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(2)AAprovisions regarding fraudulent activity in


response to which a provider may discontinue a residential


customer’s basic local telecommunications service.


(d)AANotwithstanding any other provision of this title, the


commission has all jurisdiction necessary to establish a maximum


price that an incumbent local exchange company may charge a long


distance service provider to initiate the toll blocking capability


required to be offered under the rules adopted under Subsection


(c). The maximum price established under this subsection shall be


observed by all providers of basic local telecommunications service


in the incumbent local exchange company’s certificated service


area. Notwithstanding Sections 52.102 and 52.152, the commission


has all jurisdiction necessary to enforce this section.


(e)AAA provider of basic local exchange telecommunications


service shall comply with the requirements of this section not


later than March 1, 2000.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 19, eff. Sept. 1,


1999.


Sec.A55.014.AAPROVISION OF ADVANCED TELECOMMUNICATIONS


SERVICES. (a) In this section, "advanced service" means any


telecommunications service other than residential or business


basic local exchange telephone service, caller identification


service, and customer calling features.


(b)AAThis section applies to a company electing under Chapter


58 or a company that holds a certificate of operating authority or


service provider certificate of operating authority.


(c)AANotwithstanding any other provision of this title,


beginning September 1, 2001, a company to which this section


applies that provides advanced telecommunications services within


the company’s urban service areas, shall, on a bona fide retail


request for those services, provide in rural areas of this state


served by the company advanced telecommunications services that are


reasonably comparable to the advanced services provided in urban


areas. The company shall offer the advanced telecommunications


services:


(1)AAat prices, terms, and conditions that are


6



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=52.102

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=52.152

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=58





reasonably comparable to the prices, terms, and conditions for


similar advanced services provided by the company in urban areas;


and


(2)AAwithin 15 months after the bona fide request for


those advanced services.


(d)AANotwithstanding any other provision of this title, a


company to which this section applies shall, on a bona fide retail


request for those services, offer caller identification service and


custom calling features in rural areas served by the company. The


company shall offer the services:


(1)AAat prices, terms, and conditions reasonably


comparable to the company’s prices, terms, and conditions for


similar services in urban areas; and


(2)AAwithin 15 months after the bona fide request for


those services.


(e)AAThis section may not be construed to require a company


to:


(1)AAbegin providing services in a rural area in which


the company does not provide local exchange telephone service; or


(2)AAprovide a service in a rural area of this state


unless the company provides the service in urban areas of this


state.


(f)AAFor purposes of this section, a company to which this


section applies is considered to provide services in urban areas of


this state if the company provides services in a municipality with a


population of more than 190,000.


(g)AANotwithstanding any other provision of this title, the


commission has all jurisdiction necessary to enforce this section.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 20, eff. Sept. 1,


1999.


Sec.A55.015.AALIFELINE SERVICE. (a) The commission shall


adopt rules prohibiting a certificated provider of local exchange


telephone service from discontinuingAAbasic network services


listed in Section 58.051 to a consumer who receives lifeline


service because of nonpayment by the consumer of charges for other


services billed by the provider, including interexchange
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telecommunications service.


(b)AAThe commission shall adopt rules providing for


automatic enrollment to receive lifeline service for eligible


consumers.AAThe Health and Human Services Commission, on request of


the commission, shall assist in the adoption and implementation of


those rules.AAThe commission and the Health and Human Services


Commission shall enter into a memorandum of understanding


establishing the respective duties of those agencies in relation to


the automatic enrollment.


(b-1)AAThe commission shall adopt rules requiring


certificated providers of local exchange telephone service to


implement procedures to ensure that all consumers are clearly


informed both orally and in writing of the existence of the lifeline


service program when they request or initiate service or change


service locations or providers.AAOn or before June 1, 2006, the


commission shall enter into a memorandum of understanding with the


Health and Human Services Commission, and, to the maximum extent


feasible, housing authorities in the principal cities of each


metropolitan statistical area, to improve enrollment rates in the


lifeline service program.


(c)AAA certificated provider of local exchange telephone


service may block a lifeline service participant ’s access to all


interexchange telecommunications service except toll-free numbers


when the participant owes an outstanding amount for that


service.AAThe provider shall remove the block without additional


cost to the participant on payment of the outstanding amount.


(d)AAA certificated provider of local exchange telephone


service shall offer a consumer who applies for or receives lifeline


service the option of blocking all toll calls or, if technically


capable, placing a limit on the amount of toll calls.AAThe provider


may not charge the consumer an administrative charge or other


additional amount for the blocking service.


(d-1)AAA certificated provider of local exchange telephone


service shall provide access to lifeline service to a customer


whose income is not more than 150 percent of the applicable income


level established by the federal poverty guidelines or in whose


household resides a person who receives or has a child who receives:
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(1)AAMedicaid;


(2)AAfood stamps;


(3)AASupplemental Security Income;


(4)AAfederal public housing assistance;


(5)AALow Income Home Energy Assistance Program (LIHEAP)


assistance; or


(6)AAhealth benefits coverage under the state child


health plan under Chapter 62, Health and Safety Code.


(d-2)AAA certificated provider of local exchange telephone


service shall provide consumers who apply for or receive lifeline


service access to available vertical services or custom calling


features, including caller ID, call waiting, and call blocking, at


the same price as other consumers.AALifeline discounts shall only


apply to that portion of the bill that is for basic network service.


(e)AAIn this section, "lifeline service" means a retail local


service offering described by 47 C.F.R. Section 54.401(a), as


amended.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 21, eff. Sept. 1,


1999.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 9, eff.


September 7, 2005.


Acts 2017, 85th Leg., R.S., Ch. 48 (S.B. 1976), Sec. 2, eff.


September 1, 2017.


Sec.A55.016.AATELECOMMUNICATIONS BILLING. (a) The


proliferation of charges for separate services, products,


surcharges, fees, and taxes on a bill for telecommunications


products or services has increased the complexity of those bills to


such an extent that in some cases the bills have become difficult


for customers to understand.


(b)AAA bill from a local exchange company for


telecommunications products or services should be consistent with


providing customers sufficient information about the charges


included in the bill to understand the basis and source of the


charges.


(c)AATo the extent permitted by law, a monthly bill from a


9



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=HS&Value=62

http://www.legis.state.tx.us/tlodocs/792/billtext/html/SB00005F.HTM

http://www.legis.state.tx.us/tlodocs/85R/billtext/html/SB01976F.HTM





local exchange company for local exchange telephone service shall


clearly identify all charges including basic local service charges,


fees, carrier ’s charges, assessments, surcharges, optional


services, and taxes.


(d)AALocal exchange carriers shall annually file a copy of


that portion of their bill that has not been previously approved by


the commission for compliance review with this section.


(e)AAThe commission shall have all necessary authority to


enforce this section.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 18, eff. Mar. 1, 2000.


Amended by Acts 2001, 77th Leg., ch. 963, Sec. 1, eff. June 14,


2001. Renumbered from Sec. 55.012 by Acts 2001, 77th Leg., ch.


1420, Sec. 21.001(110), eff. Sept. 1, 2001.


Sec.A55.017.AAIDENTIFICATION REQUIRED. (a) A


representative of a telecommunications provider or a video or cable


service provider that has an easement in or a right-of-way over or


through real property must show proof of identification to the


owner of the real property when entering the property if requested


by the owner.


(b)AAThis section does not apply to regularly scheduled


service readings or examinations.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 10,


eff. September 7, 2005.


SUBCHAPTER B. EXTENDED AREA SERVICE


Sec.A55.021.AAEXTENDED AREA SERVICE. After notice and a


hearing, the commission may order one or more local exchange


companies that are dominant carriers to provide:


(1)AAmandatory extended area service in accordance with


Section 55.022; or


(2)AAoptional extended area service in accordance with


Section 55.023.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.022.AAMANDATORY SERVICE. The commission may order
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mandatory extended area service in a specified metropolitan area


if:


(1)AAthere is a sufficient community of interest in the


area; and


(2)AAthe company can reasonably provide the service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.023.AAOPTIONAL EXTENDED AREA SERVICE. (a) The


commission may order optional extended area service in a specified


calling area if:


(1)AAeach affected company and the representatives of


at least one political subdivision in the proposed calling area


agree to the service; and


(2)AAthe proposed common calling area has a single,


continuous boundary.


(b)AAThe commission may not adopt rules that diminish in any


manner the ability of an affected company or a political


subdivision to enter into joint agreements for optional extended


area service under this section.


(c)AAIn this section, "political subdivision" means:


(1)AAa county;


(2)AAa municipality; or


(3)AAan unincorporated town or village that has 275 or


more access lines.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.024.AACHARGE FOR EXTENDED AREA SERVICE. (a) An


incumbent local exchange company that provides mandatory two-way


extended area service to customers shall impose for that service a


separately stated monthly charge of $3.50 a line for a residential


customer and $7 a line for a business customer if, on September 1,


1995, the company:


(1)AAserved more than 1,000,000 access lines in this


state; and


(2)AAimposed a separately stated monthly charge for


mandatory two-way extended area service of more than $3.50 a line


for a residential customer and more than $7 a line for a business
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customer.


(b)AAThe company shall recover all costs incurred and all


loss of revenue that results from imposition of the rates


prescribed by Subsection (a) in the manner prescribed by Section


55.048(c).


(c)AAThe rate limitation prescribed by Subsection (a) does


not apply to a separately stated monthly charge for:


(1)AAextended area service in or into a metropolitan


exchange; or


(2)AAextended metropolitan service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.025.AAHUNTING SERVICE. (a) A local exchange company


shall make available, at a reasonable tariffed rate, hunting


service from local exchange lines to extended metropolitan service


lines.


(b)AAThe company may not require a customer to purchase


additional extended metropolitan service to obtain the hunting


service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 55.026.AANEW ORDERS PROHIBITED AFTER CERTAIN DATE.AAOn


or after September 1, 2011, the commission may not require a


telecommunications provider to provide mandatory or optional


extended area service to additional metropolitan areas or calling


areas.


Added by Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 8, eff.


September 1, 2011.


SUBCHAPTER C. EXPANDED TOLL-FREE LOCAL CALLING AREAS


Sec.A55.041.AADEFINITIONS. In this subchapter,


"metropolitan exchange," "local calling area of a metropolitan


exchange," and "exchange" have the meanings and boundaries assigned


by the commission on September 1, 1993.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A55.042.AACONTIGUOUS EXCHANGE. The commission may


expand a toll-free local calling area into an exchange that is not


in a metropolitan exchange but is in a local calling area that is


contiguous to a metropolitan exchange that the commission


determines has a community of interest with the exchange for which a


petition is filed under this subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.043.AASPLITTING EXCHANGES PROHIBITED.


Notwithstanding any other provision of this subchapter, the


commission may not split a petitioning or requested exchange in


establishing a toll-free local calling area.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.044.AAEXEMPTION. (a) The commission may not require


an incumbent local exchange company serving the petitioning or


requested exchange to expand the company’s toll-free local calling


area under this subchapter if:


(1)AAthe incumbent local exchange company has fewer


than 10,000 access lines;


(2)AAthe petitioning or requested exchange is served by


a telephone cooperative corporation;


(3)AAextended area service or extended metropolitan


service is available between the exchanges;


(4)AAthe petitioning or requested exchange is a


metropolitan exchange; or


(5)AAthe commission determines that the company has


shown that to serve the area is not geographically or


technologically feasible.


(b)AATo promote the wide dispersion of pay telephones, the


commission may:


(1)AAexempt pay telephones from this subchapter; or


(2)AAchange the rates charged for calls from pay


telephones.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.045.AAELIGIBILITY TO PETITION. The telephone
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subscribers of an incumbent local exchange company exchange that


serves not more than 10,000 access lines may petition the


commission for expansion of the company’s toll-free local calling


area if:


(1)AAthe petitioning exchange’s central switching


office is located within 22 miles, using vertical and horizontal


geographic coordinates, of the central switching office of the


exchange requested for expanded local calling service; or


(2)AAthe petitioning exchange’s central office is not


more than 50 miles from the central office of the exchange requested


for expanded local calling service and the exchanges share a


community of interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.046.AAPETITION REQUIREMENTS. (a) A petition under


this subchapter must be signed by a number of the exchange’s


subscribers equal at least to the lesser of 100 of the exchange’s


subscribers or five percent of the exchange’s subscribers.


(b)AAAn exchange that petitions under Section 55.045(2) must


demonstrate in the petition that the exchange shares a community of


interest with the requested exchange.


(c)AAFor purposes of this section, the relationships between


exchanges that create a community of interest include:


(1)AAa relationship because of schools, hospitals,


local governments, or business centers; or


(2)AAother relationships that would make the


unavailability of expanded local calling service a hardship for the


residents of the area.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.047.AABALLOTING AND CONSIDERATION. (a) If the


commission receives a petition that complies with this subchapter,


the commission shall order the incumbent local exchange company to


provide ballots to the subscribers in the petitioning exchange.


(b)AAThe commission shall consider the request for expansion


of the toll-free local calling area if at least 70 percent of the


subscribers who vote do so in favor of the expansion.


14



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=55.045





(c)AAThe commission by rule shall provide for an expedited


hearing on the issue of expansion.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.048.AACHARGES. (a) The incumbent local exchange


company shall recover all costs incurred and all loss of revenue


from an expansion of a toll-free local calling area under this


subchapter through a request other than a revenue requirement


showing by imposing a monthly fee under Subsection (b) or (c), or


both.


(b)AAThe company may impose a monthly fee against each


residential and business customer in the petitioning exchange. The


fee may not exceed $3.50 a line for a residential customer and $7 a


line for a business customer unless the customer ’s toll-free local


calling area includes more than five exchanges. The company may


impose an additional monthly fee of $1.50 for each exchange in


excess of five. This subsection applies regardless of the number of


petitions required to obtain access to the exchanges. A company may


impose a fee under this subsection only until the company ’s next


general rate case.


(c)AAThe company may impose a monthly fee against each of the


company’s local exchange service customers in this state. This fee


is in addition to the company’s local exchange rates.


(d)AAThe company may not recover regulatory case expenses


under this subchapter by imposing a surcharge on the subscribers of


the petitioning exchange.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 55.049.AAEXPANSION PROHIBITED AFTER CERTAIN DATE.AAOn


or after September 1, 2011, the commission may not order an


expansion of a toll-free local calling area.


Added by Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 9, eff.


September 1, 2011.


SUBCHAPTER D. OPERATOR SERVICE PROVIDERS


Sec.A55.081.AADEFINITION. In this subchapter, "operator
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service" means a service using live operator or automated operator


functions to handle telephone service such as toll calling using


collect, third-number billing, and calling card services. The term


does not include a call for which the called party has arranged to


be billed (800 service).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.082.AAAPPLICABILITY. Except as provided by Section


55.088, this subchapter applies only to a telecommunications


utility that is not a dominant carrier.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.083.AARULES AND PROCEDURES. (a) The commission may


adopt rules and establish procedures to enforce and implement this


subchapter.


(b)AAA rule adopted under this subchapter must be


nondiscriminatory and designed to promote competition that


facilitates consumer choice.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.084.AAINFORMATION DISPLAYED ON PUBLIC USE TELEPHONE.


(a) An operator service provider shall furnish each entity with


which it contracts to provide operator service a sticker, card, or


other form of information approved by the commission for each


telephone that:


(1)AAhas access to the service; and


(2)AAis intended for use by the public.


(b)AAThe commission may grant the owner of a telephone


approval for an alternative form of information.


(c)AAThe information must state:


(1)AAthe provider ’s name;


(2)AAthat the operator service provider will provide


rate information on a caller’s request;


(3)AAthat a caller, on the caller’s request, will be


informed of the method of access to the local exchange carrier


operator; and


(4)AAthat a complaint about the service may be made to
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the provider or to the commission at the designated telephone


number.


(d)AAThe operator service provider shall by contract require


an entity receiving information to display the information on or


near each telephone for which the operator service provider is


required to furnish the information.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.085.AACONNECTION ANNOUNCEMENT. Before connecting a


call, the operator service provider shall:


(1)AAannounce the provider’s name; and


(2)AAat the caller’s request, quote the rate and any


other fee or surcharge that applies to the call and is charged by


the provider.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.086.AAINFORMATION REQUIRED ON ACCESS TO LOCAL


EXCHANGE COMPANY OPERATOR. (a) An operator service provider, on a


caller’s request, shall inform the caller of the method of access to


the local exchange carrier operator serving the exchange from which


the call is made.


(b)AAA charge may not be made for information provided under


this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.087.AAACCESS TO LOCAL EXCHANGE COMPANY AND OTHER


UTILITIES REQUIRED. (a) The commission by rule shall require an


operator service provider to include in its contract with each


entity through which it provides operator service a provision that


requires each telephone subscribed to its service to allow access


to:


(1)AAthe local exchange carrier operator serving the


exchange from which the call is made; and


(2)AAother telecommunications utilities.


(b)AATo prevent fraudulent use of its service, an operator


service provider or an entity through which it provides operator


service may block the access described by Subsection (a) by
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obtaining a waiver for this purpose from the commission or the


Federal Communications Commission. The commission by rule shall


establish the procedure and criteria for obtaining a waiver from


the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.088.AAACCESS TO LIVE OPERATOR REQUIRED. (a) A


dominant or nondominant telecommunications utility that provides


operator service shall ensure that a caller has access to a live


operator at the beginning of a live or mechanized operator-assisted


call through a method designed to be easily and clearly


understandable and accessible to the caller.


(b)AAA telecommunications utility described by Subsection


(a) shall submit to the commission for review the method by which


the utility will provide access to a live operator.


(c)AAThis section applies regardless of the method by which


the telecommunications utility provides operator service.


(d)AAThis section does not apply to a telephone located in a


prison or jail facility.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.089.AACOMMISSION MAY INVESTIGATE AND ACT ON


VIOLATION. (a) If the commission determines that an operator


service provider has violated or is about to violate this


subchapter, the commission, after notice and evidentiary hearing,


may take action to stop, correct, or prevent the violation.


(b)AAThe commission may investigate a complaint that it


receives concerning an operator service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. CALLER IDENTIFICATION SERVICE


Sec.A55.101.AADEFINITIONS. In this subchapter:


(1)AA"Caller identification information" means any


information that may be used to identify the specific originating


number or originating location of a wire or electronic


communication transmitted by a telephone, including the telephone
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listing number or the name of the customer from whose telephone a


telephone number is dialed.


(2)AA"Caller identification service" means a service


that provides caller identification information to a device that


can display the information.


(3)AA"Per-call blocking" means a telecommunications


service that prevents caller identification information from being


transmitted to a called party on an individual call when the calling


party affirmatively acts to prevent the transmission.


(4)AA"Per-line blocking" means a telecommunications


service that prevents caller identification information from being


transmitted to a called party on each call unless the calling party


affirmatively acts to permit the transmission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.102.AAAPPLICABILITY. (a) This subchapter applies


only to the provision of caller identification service.


(b)AAThis subchapter does not apply to:


(1)AAan identification service that is used in a


limited system, including a central office based PBX-type system;


(2)AAinformation that is used on a public agency’s


emergency telephone line or on a line that receives the primary


emergency telephone number (911);


(3)AAinformation exchanged between telecommunications


utilities, enhanced service providers, or other entities that is


necessary for the setting up, processing, transmission, or billing


of telecommunications or related services;


(4)AAinformation provided in compliance with


applicable law or legal process; or


(5)AAan identification service provided in connection


with a 700, 800, or 900 access code telecommunications service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.103.AAPROVISION OF SERVICE. (a) A


telecommunications utility may offer caller identification


services under this subchapter only if the utility obtains written


authorization from the commission.
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(b)AAA commercial mobile service provider may offer caller


identification services in accordance with Sections 55.104,


55.105, 55.106, 55.1065, and 55.107.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.05(a), eff. Sept. 1, 1999.


Sec.A55.104.AAUSE OF INFORMATION. (a) A person may not use a


caller identification service to compile and sell specific local


call information without the affirmative approval of the


originating telephone customer.


(b)AAThis section does not prohibit a provider of caller


identification service from:


(1)AAverifying network performance or testing the


caller identification service;


(2)AAcompiling, using, and disclosing aggregate caller


identification information; or


(3)AAcomplying with applicable law or legal process.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.105.AAPER-CALL BLOCKING. Except as provided by


Section 55.1065, the commission shall require that a provider of


caller identification service offer free per-call blocking to each


telephone subscriber in the specific area in which the service is


offered.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.05(b), eff. Sept. 1, 1999.


Sec.A55.106.AAPER-LINE BLOCKING. (a) Except as provided by


Section 55.1065, the commission shall require that a provider of


caller identification service offer free per-line blocking to a


particular customer if the commission receives from the customer


written certification that the customer has a compelling need for


per-line blocking.


(b)AAA provider who is ordered to offer per-line blocking


under this section shall notify the customer by mail of the date the


blocking will begin.


(c)AAIf a customer removes and later reinstates the per-line
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block, the provider may assess a service order charge in an amount


approved by the commission for the provider ’s administrative


expenses relating to the reinstatement.


(d)AAThe commission may impose a fee or assessment on a


provider in an amount sufficient to cover the additional expenses


the commission incurs in implementing the customer certification


provisions of this section.


(e)AAInformation received under this section by the


commission or by a provider is confidential and may be used only to


administer this section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.05(c), eff. Sept. 1, 1999.


Sec.A55.107.AALIMITATION ON COMMISSION AUTHORITY. The


commission may prescribe in relation to blocking only a requirement


authorized by Sections 55.105, 55.106, and 55.1065.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.05(e), eff. Sept. 1, 1999.


Sec.A55.109.AAIMPLEMENTATION OF PANEL RECOMMENDATIONS. The


commission may implement the recommendations of the Caller ID


Consumer Education Panel and interested parties to the extent


consistent with the public interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.110.AAREPORT OF BLOCKING FAILURE. (a) A provider of


caller ID services who becomes aware of the failure of per-call or


per-line blocking to block identification of a customer shall


report that failure to the commission, the Caller ID Consumer


Education Panel, and the customer whose identification was not


blocked.


(b)AAThe provider shall make a reasonable effort to notify


the customer within 24 hours after the provider becomes aware of the


failure. The provider is not required to notify the customer if the


customer reported the failure.


(c)AAIn this section, "caller ID service" means a service


that permits the called party to determine the identity, telephone
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number, or address of the calling party. The term does not include


911 services.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER F. AUTOMATIC DIAL ANNOUNCING DEVICES


Sec. 55.121.AADEFINITIONS.AAIn this subchapter:


(1)AA"Automated dial announcing device" means


automated equipment used for telephone solicitation or collection


that can:


(A)AAstore telephone numbers to be called or


produce numbers to be called through use of a random or sequential


number generator; and


(B)AAconvey, alone or in conjunction with other


equipment, a prerecorded or synthesized voice message to the number


called without the use of a live operator.


(2)AA"Telephone solicitation" means an unsolicited


call.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 600 (S.B. 1040), Sec. 1, eff.


September 1, 2013.


Sec. 55.122.AAEXEMPTIONS.AAThis subchapter does not apply to


the use of an automated dial announcing device:


(1)AAto make a call relating to an emergency or a public


service under a program developed or approved by the emergency


management coordinator of the county in which the call is received;


(2)AAby a public or private primary or secondary school


system to locate or account for a truant student;


(3)AAby a municipality or a person calling on behalf of


a municipality to deliver information to citizens of the


municipality regarding a public health, safety, or welfare issue;


or


(4)AAby an organization to a member of the


organization.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 600 (S.B. 1040), Sec. 2, eff.


September 1, 2013.


Sec. 55.1225.AAAPPLICABILITY.AAThis subchapter applies to an


automated dial announcing device used to make a telephone call that


originates or terminates in this state.


Added by Acts 2013, 83rd Leg., R.S., Ch. 600 (S.B. 1040), Sec. 3,


eff. September 1, 2013.


Sec.A55.123.AANOTICE OF USE OF DEVICE TO TELECOMMUNICATIONS


UTILITY. A person may not use an automated dial announcing device


to make a telephone call in which the device plays a recorded


message when the connection is completed unless the person gives to


each telecommunications utility over whose system the device is to


be used written notice specifying the type of device to be used.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.124.AARANDOM OR SEQUENTIAL NUMBER CALLING. A person


may not use an automated dial announcing device for random number


dialing or to dial numbers determined by successively increasing or


decreasing integers if the person uses the device to make a


telephone call in which the device plays a recorded message when the


connection is completed.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.125.AAHOURS WHEN USE PROHIBITED. (a) A person may


not use an automated dial announcing device to make a telephone


solicitation call terminating in this state in which the device


plays a recorded message when the connection is completed if the


call is made:


(1)AAbefore noon or after 9 p.m. on a Sunday; or


(2)AAbefore 9 a.m. or after 9 p.m. on a weekday or a


Saturday.


(b)AAA person may not use an automated dial announcing device


to make a telephone collection call terminating in this state in


which the device plays a recorded message when the connection is
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completed if the call is made at an hour at which collection calls


are prohibited under the federal Fair Debt Collection Practices Act


(15 U.S.C. Section 1692 et seq.).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.126.AADEVICE DISCONNECTION. A person may not use an


automated dial announcing device to make a telephone call in which


the device plays a recorded message when the connection is


completed unless the device disconnects from the called person’s


line not later than five seconds after the call is terminated by


either party. If the device cannot disconnect during that period, a


live operator must introduce the call and receive the called


person’s oral consent before beginning a prerecorded or synthesized


voice message.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 667, Sec. 2, eff. Sept. 1, 1999.


Sec.A55.127.AACONTENTS OF RECORDED MESSAGE. (a) A person


may not use an automated dial announcing device to make a telephone


call in which the device plays a recorded message when the


connection is completed unless the recorded message states during


the first 30 seconds of the call:


(1)AAthe nature of the call;


(2)AAthe identity of the person, company, or


organization making the call; and


(3)AAthe telephone number from which the call is made.


(b)AAIn addition to the requirements prescribed by


Subsection (a), a call during which a cross-promotion or reference


to a pay-per-call information service is made must include a


statement of:


(1)AAthe fact that a caller who makes a call to a


pay-per-call information service’s telephone number will be


charged for that call;


(2)AAthe amount of the flat-rate or cost-per-minute


charge the caller will incur or the amount of both if both charges


will be incurred; and


(3)AAthe estimated amount of time required to receive
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all the information offered by the service during a call.


(c)AASubsection (a) does not apply to the use of a device if


the device is used:


(1)AAfor debt collection purposes in compliance with


applicable federal law and regulations; and


(2)AAby a live operator for automated dialing or hold


announcement purposes.


(d)AAIn this section, "pay-per-call information service"


means a service that routinely delivers, for a predetermined and


sometimes time-sensitive fee, a prerecorded or live message or


interactive program after the caller dials a specified 900 or 976


number.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.128.AADURATION OF RECORDED MESSAGE. A person may not


use an automated dial announcing device to make for solicitation


purposes a telephone call in which the device plays a recorded


message when the connection is completed unless:


(1)AAthe recorded message is shorter than 30 seconds;


or


(2)AAthe device has the technical capacity to:


(A)AArecognize a telephone answering device on the


called person’s line; and


(B)AAterminate the call within 30 seconds.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.05(f), eff. Sept. 1, 1999.


Sec.A55.129.AAPERMIT REQUIRED. A person may not use an


automated dial announcing device to make a telephone call in which


the device plays a recorded message when the connection is


completed unless the person has a permit under Section 55.130.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.130.AAPERMIT. (a) A person may not use an automated


dial announcing device without a permit issued by the commission.


(b)AAAn applicant for an original permit must submit to the


commission an application on a form that:
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(1)AAis prescribed by the commission; and


(2)AAcontains:


(A)AAthe telephone number of each automated dial


announcing device that the person will use; and


(B)AAthe physical address from which each


automated dial announcing device will operate.


(c)AAAn original permit is valid for one year and may be


renewed annually by filing with the commission the information


required by Subsection (b)(2).


(d)AAAn application for an original permit or a filing


required for the renewal of the permit must be accompanied by the


appropriate fee prescribed by Section 55.131.


(e)AAIn determining whether to deny an application for an


original permit or renewal of the permit, the commission shall


consider the compliance record of the owner or operator of the


automated dial announcing device and may deny the application based


on that record.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.131.AAPERMIT FEE. (a) The commission shall


prescribe a fee for an original permit or renewal of a permit.


(b)AAThe amount of the original permit fee must be reasonable


and cover the enforcement cost to the commission but may not exceed


$500.


(c)AAThe fee for renewal of a permit may not exceed $100.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.132.AANOTIFICATION OF CHANGE. (a) The owner or


operator of an automated dial announcing device shall notify the


commission if the telephone number of the device or the physical


address from which the device operates changes.


(b)AAThe owner or operator shall give the notice by certified


mail not later than the 48th hour before the hour the device begins


operating with the new telephone number or at the new address.


(c)AAIf the owner or operator of a device fails to give notice


as required by Subsection (b), the person’s permit is invalid.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A55.133.AANOTIFICATION OF LOCAL EXCHANGE COMPANY. The


commission shall provide to a local exchange company on request a


copy of a permit issued under this subchapter and of any change


relating to the permit.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.134.AACOMPLAINTS AND ENFORCEMENT. (a) The


commission shall:


(1)AAinvestigate complaints relating to the use of an


automated dial announcing device; and


(2)AAenforce this subchapter.


(b)AAA local exchange company that receives a complaint


relating to the use of an automated dial announcing device shall


send the complaint to the commission. The commission by rule shall


prescribe the procedures and requirements for sending a complaint


to the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.135.AAREVOCATION OF PERMIT. The commission may


revoke a person’s permit if the person fails to comply with this


subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.136.AADISCONNECTION OF SERVICE. (a) If the


commission or a court determines that a person has violated this


subchapter, the commission or court shall require a


telecommunications utility to disconnect service to the person.


(b)AAThe telecommunications utility may reconnect service to


the person only on a determination by the commission that the person


will comply with this subchapter.


(c)AANot later than the third day before the date of the


disconnection, the telecommunications utility shall give notice to


the person using the device of its intent to disconnect service.


However, if the device is causing network congestion or blockage,


the notice may be given on the day before the date of disconnection.


(d)AAA telecommunications utility, without an order by the
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commission or a court, may disconnect or refuse to connect service


to a person using or intending to use an automated dial announcing


device if the utility determines that the device would cause or is


causing network harm.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.137.AAADMINISTRATIVE PENALTY. (a) The commission


may impose an administrative penalty against a person who owns or


operates an automated dial announcing device in violation of this


subchapter or a commission rule or order.


(b)AAThe penalty for a violation may be in an amount not to


exceed $1,000 for each day or portion of a day during which the


device operates in violation of this subchapter or a commission


rule or order.


(c)AAThe administrative penalty is civil in nature and is in


addition to any other penalty provided by law.


(d)AAThe commission by rule shall prescribe the procedures


for assessing an administrative penalty under this section. The


procedures must require proper notice and hearing in accordance


with Chapter 2001, Government Code.


(e)AAA person may appeal the final order of the commission


under Chapter 2001, Government Code. The substantial evidence rule


applies on appeal.


(f)AAThe proceeds of administrative penalties collected


under this section shall be deposited to the credit of the


commission. The commission shall use the proceeds to enforce this


subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.05(g), eff. Sept. 1, 1999.


Sec.A55.138.AACRIMINAL PENALTY. (a) A person commits an


offense if the person owns or operates an automated dial announcing


device that the person knows is operating in violation of this


subchapter.


(b)AAAn offense under this section is a Class A misdemeanor.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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SUBCHAPTER H. PAY TELEPHONES


Sec.A55.171.AADEFINITION. In this subchapter, "provider"


means an entity that provides pay telephone service, including:


(1)AAan incumbent local exchange company; and


(2)AAa subscriber to a customer-owned pay telephone


service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.172.AALIMITATION. This subchapter prescribes the


limits of:


(1)AAthe right of a provider to set the provider’s rates


and charges for pay telephone services; and


(2)AAthe commission ’s authority over the pay telephone


service rates of an incumbent local exchange company.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.173.AAREGISTRATION. (a) A person may not provide


pay telephone service in this state unless the person is registered


with the commission.


(b)AAThis section does not apply to a provider who holds a


certificate of convenience and necessity.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 55.1735.AACHARGE FOR PAY PHONE ACCESS LINE. The charge


or surcharge a local exchange company imposes for an access line


used to provide pay telephone service in an exchange may not exceed


the amount of the charge or surcharge the company imposes for an


access line used for regular business purposes in that exchange.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 11,


eff. September 7, 2005.


Sec.A55.174.AAPROHIBITION ON CHARGE FOR CERTAIN CALLS. A


provider may not charge a person making a call on a pay telephone


for:


(1)AAlocal directory assistance; or


(2)AAa call made under Chapter 771 or 772, Health and
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Safety Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.175.AACHARGE FOR LOCAL CALLS. (a) The commission


shall establish the limit on the amount a provider may charge for a


pay telephone coin sent-paid call in the local exchange company’s


toll-free calling area.


(b)AAThe commission may establish a statewide ceiling on the


amount a provider may charge for a local pay telephone call that is:


(1)AAcollect;


(2)AAoperator assisted; or


(3)AApaid by credit card or calling card.


(c)AAThe commission may not establish the ceiling under


Subsection (b) at an amount that is less than the applicable local


rates for such a call imposed by any of the four largest


interexchange telecommunications carriers operating in this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.176.AACHARGE FOR 800-TYPE CALLS. (a) A provider may


charge at a pay telephone a fee of not more than 25 cents for


initiating an 800-type call.


(b)AAA provider may impose the fee only if:


(1)AAthe pay telephone is registered with the


commission; and


(2)AAthe provider certifies that the pay telephone


complies with commission rules regarding the provision of pay


telephone service.


(c)AASubsection (b) does not apply to a local exchange


company pay telephone.


(d)AAA provider may not impose the fee if imposition is


inconsistent with federal law.


(e)AAA provider may not impose the fee for a:


(1)AAlocal call;


(2)AA911 call;


(3)AAlocal directory assistance call; or


(4)AAcall that is covered by the Telephone Operator


Consumer Services Improvement Act of 1990 (47 U.S.C. Section 226).
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(f)AAA provider who imposes the fee must post on each pay


telephone notice that the fee will be charged. The provider must


post the notice:


(1)AAin plain sight of the user; and


(2)AAin a manner consistent with existing commission


requirements for posting information.


(g)AAThe commission may not impose on a local exchange


company the duty or obligation to:


(1)AArecord the use of pay telephone service;


(2)AAbill or collect for the use of the pay telephone;


or


(3)AAremit to the provider the fee authorized by this


section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.177.AACHARGE FOR CREDIT CARD, CALLING CARD, OR


OPERATOR-ASSISTED CALLS. (a) A provider may not impose for a


credit card, calling card, or live or automated operator-assisted


call a rate or charge that is greater than the authorized rates and


charges published on March 18, 1995, in the eight newspapers having


the largest circulation in this state.


(b)AAThe published rates may not be changed.


(c)AAThis section does not apply to a local exchange company.


Chapter 58 governs the pay telephone rates of an incumbent local


exchange company that elects incentive regulation under that


chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.178.AANOTICE OF INABILITY TO RECEIVE CALLS. (a) A


provider may not display the telephone number of a pay telephone


that cannot receive telephone calls.


(b)AAA provider shall place in a conspicuous location on each


pay telephone that cannot receive telephone calls a notice stating


in letters one-fourth inch high: "THIS TELEPHONE CANNOT RECEIVE


TELEPHONE CALLS."


(c)AAA provider that violates this section or a rule or order


adopted by the commission under this section is subject to a civil
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penalty as provided by Section 15.028 unless the provider takes


corrective action to comply with this section or the rule or order


not later than the 14th day after the date the provider receives


written notice of the violation.


(d)AAThe commission has jurisdiction over a provider to the


extent necessary to enforce this section regardless of whether a


provider is a telecommunications utility regulated under this


title.


(e)AAThe commission may establish procedures to enforce this


section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.179.AAINFORMATION REQUIREMENTS. (a) The commission


by rule may prescribe the information that must be posted on a pay


telephone.


(b)AAA commission rule may not require a provider or an


affiliate of a provider to police compliance by another provider


with the commission ’s rules.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.180.AAVIOLATIONS. The commission may order the


disconnection of pay telephone service for not more than one year


for repeat violations of commission rules.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER I. DIRECTORY LISTINGS AND ASSISTANCE


Sec.A55.201.AATERMS OF DIRECTORY LISTINGS AND ASSISTANCE.


(a) Each company that provides local exchange telephone service in


overlapping certificated areas shall negotiate the terms of printed


directory listings and directory assistance in those areas.


(b)AAOn complaint by the incumbent local exchange company or


the holder of a certificate of convenience and necessity, a


certificate of operating authority, or a service provider


certificate of operating authority, the commission may:


(1)AAresolve a dispute between the parties; and


(2)AAissue an order setting the terms of the directory
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listings or directory assistance, if necessary.


(c)AAThis section does not affect the authority of an


incumbent local exchange company to voluntarily conduct


negotiations with an applicant for a certificate of convenience and


necessity, a certificate of operating authority, or a service


provider certificate of operating authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.202.AADIRECTORY PUBLISHED BY TELECOMMUNICATIONS


UTILITY. A telecommunications utility or an affiliate of that


utility that publishes a residential or business telephone


directory that is distributed to the public shall publish in the


directory the name of each state senator or representative who


represents all or part of the geographical area for which the


directory contains listings.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A55.203.AADIRECTORY PUBLISHED BY PRIVATE PUBLISHER.


(a)AAA private for-profit publisher of a residential telephone


directory that is distributed to the public at minimal or no cost


shall include in the directory:


(1)AAa listing of any toll-free and local telephone


numbers of:


(A)AAstate agencies;


(B)AAstate public services; and


(C)AAeach state elected official who represents


all or part of the geographical area for which the directory


contains listings; and


(2)AAthe Internet address of the state electronic


Internet portal and a statement that Internet sites for state


agencies may be accessed through the state electronic Internet


portal.


(b)AAThe listing required by this section must be:


(1)AAclearly identified; and


(2)AAlocated or clearly referenced at the front of the


directory before the main listing of residential and business


telephone numbers.
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(c)AAThe commission by rule may specify:


(1)AAthe format of the listing; and


(2)AAcriteria for inclusion of agencies, services, and


officials.


(d)AAThe commission ’s rules must require a publisher to list:


(1)AAthe telephone number for state government


information; and


(2)AAtelephone numbers alphabetically by:


(A)AAthe subject matter of agency programs; and


(B)AAagency name.


(e)AAThe commission, with the cooperation of other state


agencies, shall:


(1)AAcompile relevant information to ensure accuracy of


information in the listing; and


(2)AAprovide the information to a telecommunications


utility or telephone directory publisher within a reasonable time


after a request by the utility or publisher.


(f)AAThe Department of Information Resources shall cooperate


with the commission and with publishers to ensure that the subject


matter listing of programs and telephone numbers in the telephone


directories are consistent with the categorization developed by the


Records Management Interagency Coordinating Council under Section


441.203(j), Government Code.


(g)AAThe rules adopted under Subsection (d) must provide that


a telecommunications utility that publishes and distributes to the


public a residential or business telephone directory shall list


prominently in the directory the contact information for the


specialized telecommunications assistance program established


under Subchapter E, Chapter 56.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.06(a), eff. Sept. 1, 1999;


Acts 2001, 77th Leg., ch. 424, Sec. 5, eff. Sept. 1, 2001; Acts


2001, 77th Leg., ch. 1420, Sec. 20.002, eff. Sept. 1, 2001; Acts


2003, 78th Leg., ch. 165, Sec. 1, eff. Sept. 1, 2003.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 937 (H.B. 3560), Sec. 2.08,


eff. September 1, 2007.
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Acts 2011, 82nd Leg., R.S., Ch. 973 (H.B. 1504), Sec. 32, eff.


June 17, 2011.


Sec. 55.204.AAELECTRONIC TELEPHONE DIRECTORY.


(a)AANotwithstanding any other law, a telecommunications provider


or telecommunications utility, to further the recycling goals, may


publish on the provider’s or the utility’s Internet website a


telephone directory or directory listing instead of providing for


general distribution to the public of printed directories or


listings.


(b)AAA provider or utility that publishes a telephone


directory or directory listing as described by Subsection (a) shall


provide a print or digital copy of the directory or listing to a


customer on request.AAIf a provider or utility exercises this


option, it shall notify its customers that the provider or utility


shall provide the first print or digital copy requested by a


customer in each calendar year at no charge to the customer.


Added by Acts 2011, 82nd Leg., R.S., Ch. 1180 (H.B. 3395), Sec. 4,


eff. June 17, 2011.


SUBCHAPTER J. TELECOMMUNICATIONS SERVICE BY CERTAIN PROVIDERS


Sec.A55.251.AACHARGE FOR HOTEL OR MOTEL CALL. A hotel or


motel may not charge more than 50 cents for:


(1)AAa local telephone call;


(2)AAa credit card telephone call;


(3)AAa collect telephone call; or


(4)AAany other local telephone call for which


assistance from the hotel or motel operator is not required.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 55.252.AA900 SERVICE USED BY PROBATIONERS OR PAROLEES.


(a) This section applies only to a telecommunications utility that


transports or provides an intrastate 900 service that is:


(1)AAcovered by a contract authorized by Chapter 76 or


508, Government Code; and


(2)AAused by a defendant under the supervision of a
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community supervision and corrections department or the parole


division of the Texas Department of Criminal Justice to:


(A)AApay a fee or cost; or


(B)AAcomply with telephone reporting


requirements.


(b)AAA telecommunications utility may adjust or authorize


the adjustment of an end-user ’s bill for 900 service described by


Subsection (a) only with the consent of the contracting community


supervision and corrections department or the contracting parole


division of the Texas Department of Criminal Justice.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.07(a), eff. Sept. 1, 1999.


Amended by:


Acts 2009, 81st Leg., R.S., Ch. 87 (S.B. 1969), Sec. 25.155,


eff. September 1, 2009.


Sec.A55.253.AATELEPHONE PREPAID CALLING SERVICES. (a) In


this section:


(1)AA"Prepaid calling card company" means a company


that provides a prepaid calling service to the public using its own


network or resold services.


(2)AA"Prepaid calling service" means a prepaid


telecommunications service that allows an end user to originate a


call using an access number and authorization code.


(b)AAThe commission by rule may prescribe standards


regarding the information a prepaid calling card company shall


disclose to customers in relation to the rates and terms of service


for prepaid calling services offered in this state.


(c)AAThe commission is granted all necessary jurisdiction to


adopt rules under this section and to enforce those rules and this


section.


(d)AAA violation of a rule adopted under this section is


subject to enforcement under Subchapter B, Chapter 15.


Added by Acts 1999, 76th Leg., ch. 411, Sec. 1, eff. June 18, 1999.


SUBCHAPTER K. SELECTION OF TELECOMMUNICATIONS UTILITIES
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Sec.A55.301.AASTATE POLICY. It is the policy of this state


to ensure that all customers are protected from the unauthorized


switching of a telecommunications utility selected by the customer


to provide telecommunications service.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 22, eff. Sept. 1,


1999; Acts 1999, 76th Leg., ch. 1579, Sec. 6, eff. Aug. 30, 1999.


Sec.A55.302.AACOMMISSION RULES. (a) The commission shall


adopt nondiscriminatory and competitively neutral rules to


implement this subchapter, including rules that:


(1)AAensure that customers are protected from deceptive


practices in the obtaining of authorizations and verifications


required by this subchapter;


(2)AAare applicable to all local exchange telephone


services, interexchange telecommunications service, and other


telecommunications service provided by telecommunications


utilities in this state;


(3)AAare consistent with the rules and regulations


prescribed by the Federal Communications Commission for the


selection of telecommunications utilities;


(4)AApermit telecommunications utilities to select any


method of verification of a change order authorized by Section


55.303;


(5)AArequire the reversal of certain changes in the


selection of a customer’s telecommunications utility in accordance


with Section 55.304(a);


(6)AAprescribe, in accordance with Section 55.304(b),


the duties of a telecommunications utility that initiates an


unauthorized customer change; and


(7)AAprovide for corrective action and the imposition


of penalties in accordance with Sections 55.305 and 55.306.


(b)AAThe commission is granted all necessary jurisdiction to


adopt rules required by this subchapter and to enforce those rules


and this subchapter.


(c)AAThe commission may notify customers of their rights


under the rules.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 22, eff. Sept. 1,
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1999; Acts 1999, 76th Leg., ch. 1579, Sec. 6, eff. Aug. 30, 1999.


Sec.A55.303.AAVERIFICATION OF CHANGE. A telecommunications


utility may verify a change order by:


(1)AAobtaining written authorization from the


customer;


(2)AAobtaining a toll-free electronic authorization


placed from the telephone number that is the subject of the change


order; or


(3)AAan oral authorization obtained by an independent


third party.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 22, eff. Sept. 1,


1999; Acts 1999, 76th Leg., ch. 1579, Sec. 6, eff. Aug. 30, 1999.


Sec.A55.304.AAUNAUTHORIZED CHANGE. (a) If a change in the


selection of a customer ’s telecommunications utility is not made or


verified in accordance with this subchapter, the change, on request


by the customer, shall be reversed within a period established by


commission ruling.


(b)AAA telecommunications utility that initiates an


unauthorized customer change shall:


(1)AApay all usual and customary charges associated


with returning the customer to its original telecommunications


utility;


(2)AApay the telecommunications utility from which the


customer was changed any amount paid by the customer that would have


been paid to that telecommunications utility if the unauthorized


change had not been made;


(3)AAreturn to the customer any amount paid by the


customer that exceeds the charges that would have been imposed for


identical services by the telecommunications utility from which the


customer was changed if the unauthorized change had not been made;


and


(4)AAprovide to the original telecommunications


utility from which the customer was changed all billing records to


enable that telecommunications utility to comply with this


subchapter.
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(c)AAThe telecommunications utility from which the customer


was changed shall provide to the customer all benefits associated


with the service on receipt of payment for service provided during


the unauthorized change.


(d)AAA customer is not liable for charges incurred during the


first 30 days after the date of an unauthorized carrier change.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 22, eff. Sept. 1,


1999; Acts 1999, 76th Leg., ch. 1579, Sec. 6, eff. Aug. 30, 1999.


Sec.A55.305.AACORRECTIVE ACTION AND PENALTIES. (a) If the


commission finds that a telecommunications utility has repeatedly


violated the commission ’s telecommunications utility selection


rules, the commission shall order the utility to take corrective


action as necessary. In addition, the utility may be subject to


administrative penalties under Sections 15.023-15.027.


(b)AAAn administrative penalty collected under this section


shall be used to enforce this subchapter.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 22, eff. Sept. 1,


1999; Acts 1999, 76th Leg., ch. 1579, Sec. 6, eff. Aug. 30, 1999.


Sec.A55.306.AAREPEATED AND RECKLESS VIOLATION. If the


commission finds that a telecommunications utility has repeatedly


and recklessly violated the commission ’s telecommunications


utility selection rules, the commission may, if consistent with the


public interest, suspend, restrict, deny, or revoke the


registration or certificate, including an amended certificate, of


the telecommunications utility and, by taking that action, deny the


telecommunications utility the right to provide service in this


state.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 22, eff. Sept. 1,


1999; Acts 1999, 76th Leg., ch. 1579, Sec. 6, eff. Aug. 30, 1999.


Sec.A55.307.AADECEPTIVE OR FRAUDULENT PRACTICE. The


commission may prohibit a utility from engaging in a deceptive or


fraudulent practice, including a marketing practice, involving the


selection of a customer ’s telecommunications utility. The


commission may define deceptive and fraudulent practices to which
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this section applies.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 22, eff. Sept. 1,


1999; Acts 1999, 76th Leg., ch. 1579, Sec. 6, eff. Aug. 30, 1999.


Sec.A55.308.AACONSISTENCY WITH FEDERAL LAW. Notwithstanding


any other provision of this subchapter, rules adopted by the


commission under this subchapter shall be consistent with


applicable federal laws and rules.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 22, eff. Sept. 1,


1999.
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UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 56. TELECOMMUNICATIONS ASSISTANCE AND UNIVERSAL SERVICE


FUND


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A56.001.AADEFINITIONS. In this chapter:


(1)AA"Department" means the Department of Assistive and


Rehabilitative Services.


(2)AA"Designated provider" means a telecommunications


provider designated by the commission to provide services to an


uncertificated area under Subchapter F.


(2-a)AA"Executive commissioner" means the executive


commissioner of the Health and Human Services Commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2001, 77th Leg., ch. 651, Sec. 1, eff. Sept. 1, 2001.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 532 (S.B. 512), Sec. 1, eff.


September 1, 2013.


Sec.A56.002.AACONFLICT OF PROVISIONS. If this chapter


conflicts with another provision of this title, this chapter


prevails.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. UNIVERSAL SERVICE FUND


Sec. 56.021.AAUNIVERSAL SERVICE FUND ESTABLISHED.AAThe


commission shall adopt and enforce rules requiring local exchange


companies to establish a universal service fund to:


(1)AAassist telecommunications providers in providing


basic local telecommunications service at reasonable rates in high


cost rural areas under two plans:


(A)AAthe Texas High Cost Universal Service Plan


(16 T.A.C. Section 26.403); and
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(B)AAthe Small and Rural Incumbent Local Exchange


Company Universal Service Plan (16 T.A.C. Section 26.404);


(2)AAreimburse the telecommunications carrier that


provides the statewide telecommunications relay access service


under Subchapter D;


(3)AAfinance the specialized telecommunications


assistance program established under Subchapter E;


(4)AAreimburse the department and the commission for


costs incurred in implementing this chapter and Chapter 57;


(5)AAreimburse a telecommunications carrier providing


lifeline service as provided by 47 C.F.R. Part 54, Subpart E, as


amended;


(6)AAfinance the implementation and administration of


the identification process under Section 17.007 for


telecommunications services;


(7)AAreimburse a designated provider under Subchapter


F;


(8)AAreimburse a successor utility under Subchapter G;


and


(9)AAfinance the program established under Subchapter


H.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.08(a), eff. Sept. 1, 1999;


Acts 1999, 76th Leg., ch. 835, Sec. 2, eff. Sept. 1, 1999; Acts


1999, 76th Leg., ch. 1212, Sec. 23, eff. Sept. 1, 1999; Acts 1999,


76th Leg., ch. 1553, Sec. 1, eff. Sept. 1, 1999; Acts 2001, 77th


Leg., ch. 651, Sec. 2, eff. Sept. 1, 2001; Acts 2001, 77th Leg., ch.


1451, Sec. 2, eff. Sept. 1, 2001; Acts 2003, 78th Leg., ch. 76, Sec.


5, eff. Sept. 1, 2003; Acts 2003, 78th Leg., ch. 1276, Sec. 17.001,


eff. Sept. 1, 2003.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 12, eff.


September 7, 2005.


Acts 2011, 82nd Leg., R.S., Ch. 314 (H.B. 2295), Sec. 1, eff.


June 17, 2011.


Acts 2013, 83rd Leg., R.S., Ch. 532 (S.B. 512), Sec. 2, eff.


September 1, 2013.
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Acts 2017, 85th Leg., R.S., Ch. 48 (S.B. 1976), Sec. 3, eff.


September 1, 2017.


Sec.A56.022.AAUNIFORM CHARGE. (a) The universal service


fund is funded by a statewide uniform charge payable by each


telecommunications provider that has access to the customer base.


(b)AAA telecommunications provider shall pay the charge in


accordance with procedures approved by the commission.


(c)AAThe uniform charge is on services and at rates the


commission determines. In establishing the charge and the services


to which the charge will apply, the commission may not:


(1)AAgrant an unreasonable preference or advantage to a


telecommunications provider;


(2)AAassess the charge on pay telephone service; or


(3)AAsubject a telecommunications provider to


unreasonable prejudice or disadvantage.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2001, 77th Leg., ch. 404, Sec. 1, eff. Sept. 1, 2001.


Sec.A56.023.AACOMMISSION POWERS AND DUTIES. (a)AAThe


commission shall:


(1)AAin a manner that assures reasonable rates for


basic local telecommunications service, adopt eligibility criteria


and review procedures, including a method for administrative


review, the commission finds necessary to fund the universal


service fund and make distributions from that fund;


(2)AAdetermine which telecommunications providers meet


the eligibility criteria;


(3)AAdetermine the amount of and approve a procedure


for reimbursement to telecommunications providers of revenue lost


in providing tel-assistance service under Subchapter C;


(4)AAestablish and collect fees from the universal


service fund necessary to recover the costs the department and the


commission incur in administering this chapter and Chapter 57;


(5)AAapprove procedures for the collection and


disbursal of the revenue of the universal service fund; and


(6)AAaudit voucher payments and other expenditures made
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under the specialized telecommunications assistance program


established under Subchapter E.


(b)AAThe eligibility criteria must require that a


telecommunications provider, in compliance with the commission’s


quality of service requirements:


(1)AAoffer service to each consumer within an exchange


in the company’s certificated area for which the incumbent local


exchange company receives support under a plan established under


Section 56.021(1) and to any permanent residential or business


premises to which the company is designated to provide services


under Subchapter F; and


(2)AArender continuous and adequate service within an


exchange in the company’s certificated area for which the incumbent


local exchange company receives support under a plan established


under Section 56.021(1) and to any permanent residential or


business premises to which the company is designated to provide


services under Subchapter F.


(c)AAA company designated under Subchapter F to provide


services to permanent residential or business premises within an


uncertificated area and that complies with Subsection (b) shall


receive universal service fund distributions to assist the provider


in providing those services. In addition, the commission shall


designate the provider as an eligible telecommunications carrier


under 47 U.S.C. Section 214(e)(2), as amended, for those permanent


residential or business premises.


(d)AAThe commission shall adopt rules for the administration


of the universal service fund and this chapter and may act as


necessary and convenient to administer the fund and this


chapter.AAThe rules must include procedures to ensure reasonable


transparency and accountability in the administration of the


universal service fund.


(e)AAA successor utility, as that term is defined by Section


54.301, that is or becomes an eligible telecommunications carrier


under 47 U.S.C. Section 214(e)(2), as amended, is entitled to


receive universal service fund distributions for costs in


accordance with Subchapter G.


(f)AAExcept as provided by Subsection (g), for an incumbent
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local exchange company or cooperative that served greater than


31,000 access lines in this state on September 1, 2022, or a company


or cooperative that is a successor to such a company or cooperative,


the support that the company or cooperative is eligible to receive


on December 31, 2023, under a plan established under Section


56.021(1)(A) is reduced:


(1)AAon January 1, 2024, to 75 percent of the level of


support the company or cooperative is eligible to receive on


December 31, 2023;


(2)AAon January 1, 2025, to 50 percent of the level of


support the company or cooperative is eligible to receive on


December 31, 2023;


(3)AAon January 1, 2026, to 25 percent of the level of


support the company or cooperative is eligible to receive on


December 31, 2023; and


(4)AAon January 1, 2027, to zero percent of the level of


support the company or cooperative is eligible to receive on


December 31, 2023.


(g)AAAfter the commission has adopted rules under Subsection


(j), an incumbent local exchange company or cooperative that is


subject to Subsection (f) may petition the commission to initiate a


contested case proceeding as necessary to determine the eligibility


of the company or cooperative to receive support under a plan


established under Section 56.021(1)(A).AAA company or cooperative


may not file more than one petition under this subsection.AAOn


receipt of a petition under this subsection, the commission shall


initiate a contested case proceeding to determine the eligibility


of the company or cooperative to receive continued support under a


plan established under Section 56.021(1)(A) for service in the


exchanges that are the subject of the petition.AATo be eligible to


receive support for service in an exchange under this subsection,


the company or cooperative must demonstrate that it has a financial


need for continued support.AAThe commission must issue a final


order on the proceeding not later than the 330th day after the date


the petition is filed with the commission.AAUntil the commission


issues a final order on the proceeding, the company or cooperative


is entitled to receive the total amount of support the company or
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cooperative was eligible to receive on the date the company or


cooperative filed the petition.AAA company or cooperative that


files a petition under this subsection is not subject to Subsection


(f) after the commission issues a final order on the


proceeding.AAIf the commission determines that a company or


cooperative has demonstrated financial need for continued support


under this subsection, it shall set the amount of support in the


same proceeding.AAThe amount of support set by the commission for


an exchange under this subsection may not exceed:


(1)AA100 percent of the amount of support that the


company or cooperative will be eligible to receive on December 31,


2023, if the petition is filed before January 1, 2024;


(2)AA75 percent of the amount of support that the


company or cooperative will be eligible to receive on December 31,


2023, if the petition is filed on or after January 1, 2024, and


before January 1, 2025;


(3)AA50 percent of the amount of support the company or


cooperative is eligible to receive on December 31, 2023, if the


petition is filed on or after January 1, 2025, and before January 1,


2026;


(4)AA25 percent of the amount of support that the


company or cooperative is eligible to receive on December 31, 2023,


if the petition is filed on or after January 1, 2026, and before


January 1, 2027; or


(5)AAzero percent of the amount of support that the


company or cooperative is eligible to receive on December 31, 2023,


if the petition is filed on or after January 1, 2027, and before


January 1, 2028.


(h)AAExcept as provided by Subsection (i), for an incumbent


local exchange company that is an electing company under Chapter 58


or 59 or a cooperative that served greater than 31,000 access lines


in this state on September 1, 2022, or a company or cooperative that


is a successor to such a company or cooperative, the support that


the company or cooperative is eligible to receive on December 31,


2024, under a plan established under Section 56.021(1)(B) is


reduced:


(1)AAon January 1, 2025, to 75 percent of the level of
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support the company or cooperative is eligible to receive on


December 31, 2024;


(2)AAon January 1, 2026, to 50 percent of the level of


support the company or cooperative is eligible to receive on


December 31, 2024;


(3)AAon January 1, 2027, to 25 percent of the level of


support the company or cooperative is eligible to receive on


December 31, 2024; and


(4)AAon January 1, 2028, to zero percent of the level of


support the company or cooperative is eligible to receive on


December 31, 2024.


(i)AAAfter the commission has adopted rules under Subsection


(j), an incumbent local exchange company or cooperative that is


subject to Subsection (h) may petition the commission to initiate a


contested case proceeding as necessary to determine the eligibility


of the company or cooperative to receive support under a plan


established under Section 56.021(1)(B).AAA company or cooperative


may not file more than one petition under this subsection.AAOn


receipt of a petition under this subsection, the commission shall


initiate a contested case proceeding to determine the eligibility


of the company or cooperative to receive continued support under a


plan established under Section 56.021(1)(B) for service in the


exchanges that are the subject of the petition.AATo be eligible to


receive support for service in an exchange under this subsection,


the company or cooperative must demonstrate that it has a financial


need for continued support.AAThe commission must issue a final


order on the proceeding no later than the 330th day after the date


the petition is filed with the commission.AAUntil the commission


issues a final order on the proceeding, the company or cooperative


shall continue to receive the total amount of support it was


eligible to receive on the date the company or cooperative filed a


petition under this subsection.AAA company or cooperative that


files a petition under this subsection is not subject to Subsection


(h) after the commission issues a final order on the


proceeding.AAIf the commission determines that a company or


cooperative has demonstrated financial need for continued support


under this subsection, it shall set the amount of support in the
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same proceeding.AAThe amount of support set by the commission for


an exchange under this subsection may not exceed:


(1)AA100 percent of the amount of support that the


company or cooperative will be eligible to receive on December 31,


2024, if the petition is filed before January 1, 2025;


(2)AA75 percent of the amount of support that the


company or cooperative will be eligible to receive on December 31,


2024, if the petition is filed on or after January 1, 2025, and


before January 1, 2026;


(3)AA50 percent of the amount of support that the


company or cooperative is eligible to receive on December 31, 2024,


if the petition is filed on or after January 1, 2026, and before


January 1, 2027;


(4)AA25 percent of the amount of support that the


company or cooperative is eligible to receive on December 31, 2024,


if the petition is filed on or after January 1, 2027, and before


January 1, 2028; or


(5)AAzero percent of the amount of support that the


company or cooperative is eligible to receive on December 31, 2024,


if the petition is filed on or after January 1, 2028, and before


January 1, 2029.


(j)AAThe commission by rule shall establish the standards and


criteria for an incumbent local exchange company or cooperative to


demonstrate under Subsection (g) or (i) that the company or


cooperative has a financial need for continued support for


residential and business lines under a plan established under


Section 56.021(1).


(k)AASubsections (g) and (i) do not authorize the commission


to initiate a contested case hearing concerning a local exchange


company that has elected to participate in a total support


reduction plan under 16 T.A.C. Section 26.403 that requires the


company to forego funding under a plan established under Section


56.021(1) after January 1, 2024.AAThis section does not affect any


obligation of a local exchange company subject to such a total


support reduction plan.


(l)AASubsections (f), (g), (h), and (i) do not apply to an


incumbent local exchange company that elects, not later than March
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1, 2014, to eliminate, not later than September 1, 2018, the support


it receives under a plan established under Section 56.021(1).


(m)AANothing in this chapter relieves any party of an


obligation entered into in the commission ’s Docket No. 40521.


(n)AANothing in this section is intended to affect the rate


rebalancing proceeding in the commission’s Docket No. 41097.


(o) Expired.


(p)AAIf an incumbent local exchange company or cooperative is


ineligible for support under a plan established under Section


56.021(1) for services in an exchange, a plan established under


Section 56.021(1) may not provide support to any other


telecommunications providers for services in that exchange, except


that an eligible telecommunications provider that is receiving


support under Section 56.021(1)(A) in that exchange shall continue


to receive such support until the commission determines that the


support should be eliminated under Subsection (r).AAUntil the


commission eliminates the support under Subsection (r), the support


received by the eligible telecommunications provider shall be at


the same monthly per line support level in effect for that exchange


as of the date the incumbent local exchange provider or cooperative


ceases receiving funding in that exchange.


(q)AANotwithstanding the period for continued support


specified by Subsection (p), if the eligible telecommunications


provider receiving continued support under that subsection is a


cooperative or an affiliate of a cooperative, the


telecommunications provider is entitled to continued support


through December 31, 2023, at the same monthly per line support


amount as the provider is receiving as of the date the support


ceases for that exchange for the incumbent local exchange company


or cooperative.AASupport authorized under this subsection ceases


December 31, 2023.


(r)AAIf the number of access lines served by competitive


eligible telecommunications providers receiving support in an


exchange described by Subsection (p) declines by at least 50


percent from the number of lines that were served by those providers


in that exchange on December 31, 2016, the commission shall review


the per line support amount for that exchange at least once every
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three years to determine whether continuing the support is in the


public interest.AAThe commission by rule shall establish the


criteria to determine whether the support should be


eliminated.AAThe first review under this subsection for an exchange


must be completed not later than the end of the year following the


year in which the number of access lines first declines by at least


50 percent.


(s)AAThe support for eligible telecommunications providers


under Subsections (p) and (r) expires December 31, 2023.


(t)AANot later than September 1 of every fourth year


beginning September 1, 2023, the commission shall review and may


adjust the standards and criteria to demonstrate financial need for


continued support under Subsection (f).


(u)AANot later than September 1 of every fourth year


beginning September 1, 2024, the commission shall review and may


adjust the standards and criteria to demonstrate financial need for


continued support under Subsection (h).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 24, eff. Sept. 1, 1999; Acts


2001, 77th Leg., ch. 651, Sec. 3, eff. Sept. 1, 2001; Acts 2003,


78th Leg., ch. 76, Sec. 6, eff. Sept. 1, 2003.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 10, eff.


September 1, 2011.


Acts 2013, 83rd Leg., R.S., Ch. 532 (S.B. 512), Sec. 3, eff.


September 1, 2013.


Acts 2013, 83rd Leg., R.S., Ch. 751 (S.B. 583), Sec. 1, eff.


June 14, 2013.


Acts 2015, 84th Leg., R.S., Ch. 22 (S.B. 804), Sec. 1, eff.


September 1, 2015.


Acts 2017, 85th Leg., R.S., Ch. 1161 (S.B. 1476), Sec. 1, eff.


June 15, 2017.


Acts 2017, 85th Leg., R.S., Ch. 1161 (S.B. 1476), Sec. 2, eff.


June 15, 2017.


Acts 2023, 88th Leg., R.S., Ch. 946 (S.B. 1710), Sec. 1, eff.


June 18, 2023.
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Sec. 56.0231.AASUPPORT EXPIRED.AASupport to an incumbent


local exchange company or cooperative provided under Section 56.023


must be reduced on December 31, 2024, to zero percent of the amount


of support that the company or cooperative is eligible to receive on


that date if before December 31, 2022, support to the company or


cooperative had been reduced to 25 percent of the support the


company or cooperative was eligible to receive.


Added by Acts 2023, 88th Leg., R.S., Ch. 946 (S.B. 1710), Sec. 2,


eff. June 18, 2023.


Sec. 56.0232.AASUPPORT RELINQUISHED. (a)AAAn eligible


telecommunications provider may notify the commission that the


provider relinquishes the support it is entitled to receive under


this chapter.AAAfter notice by the provider, the commission shall


require the entity administering the universal service fund to


terminate support to the provider.


(b)AAIf the commission does not notify the administrator


under Subsection (a) of the provider ’s request before the 90th day


after the date the commission receives the request, the provider is


entitled to stop receiving the support on that date.


Added by Acts 2023, 88th Leg., R.S., Ch. 946 (S.B. 1710), Sec. 2,


eff. June 18, 2023.


Sec.A56.024.AAREPORTS; CONFIDENTIALITY. (a) The


commission may require a telecommunications provider to provide a


report or information necessary to assess contributions and


disbursements to the universal service fund.


(b)AAA report or information the commission requires a


telecommunications provider to provide under Subsection (a) is


confidential and not subject to disclosure under Chapter 552,


Government Code.


(c)AAA telecommunications provider shall file with the


commission the provider ’s annual earnings report if the provider:


(1)AAis not a local exchange company subject to a total


support reduction plan under 16 T.A.C. Section 26.403 or that has


made an election under Section 56.023(l);


(2)AAserves greater than 31,000 access lines; and
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(3)AAreceives support under a plan established under


Section 56.021(1).


(d)AAA report filed under Subsection (c) is confidential and


not subject to disclosure under Chapter 552, Government Code.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 24, eff. Sept. 1, 1999.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 751 (S.B. 583), Sec. 2, eff.


June 14, 2013.


Sec.A56.025.AAMAINTENANCE OF RATES AND EXPANSION OF FUND FOR


CERTAIN COMPANIES. (a)AAIn addition to the authority provided by


Section 56.021:


(1)AAfor each local exchange company that serves fewer


than 31,000 access lines and each cooperative, the commissionAAmay


adopt a mechanism necessary to maintain reasonable rates for local


exchange telephone service; and


(2)AAfor each local exchange company and each


cooperative that serves 31,000 or fewer access lines and that on


June 1, 2013, is not an electing company under Chapter 58 or 59, the


commission shall adopt rules to expand the universal service fund


in the circumstances prescribed by this section.


(b)AAThe commission shall implement a mechanism through the


universal service fund to replace the reasonably projected


reduction in high cost assistance revenue caused by a commission


order, rule, or policy. This subsection does not apply to an order


entered in a proceeding related to an individual company’s revenue


requirements.


(c)AAThe commission shall implement a mechanism to replace


the reasonably projected change in revenue caused by a Federal


Communications Commission order, rule, or policy that changes:


(1)AAthe federal universal service fund revenue of a


local exchange company; or


(2)AAcosts or revenue assigned to the intrastate


jurisdiction.


(d)AAThe commission shall implement a mechanism to replace


the reasonably projected reduction in contribution caused by a
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change of commission policy regarding intraLATA "1-plus" dialing


access. In this subsection, "contribution" means the average


intraLATA long distance message telecommunications service revenue


per minute, including intraLATA toll pooling and associated


impacts, less the average message telecommunications service cost


per minute less the average contribution from switched access


multiplied by the projected change in intraLATA "1-plus" minutes of


use.


(e)AAThe commission shall implement a mechanism to replace


the reasonably projected increase in costs or decrease in revenue


of the intrastate jurisdiction caused by another governmental


agency’s order, rule, or policy.


(f)AAA mechanism implemented under Subsection (c), (d), or


(e) must be through:


(1)AAan increase in rates, if the increase would not


adversely affect universal service; or


(2)AAthe universal service fund.


(g)AANotwithstanding any other provision of this section,


after December 31, 2013, the commission may not distribute support


granted under this section, including any support granted before


that date, to a local exchange company or cooperative that serves


greater than 31,000 access lines or that is an electing company


under Chapter 58 or 59 on June 1, 2013.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 13, eff.


September 7, 2005.


Acts 2013, 83rd Leg., R.S., Ch. 751 (S.B. 583), Sec. 3, eff.


June 14, 2013.


Sec. 56.026.AAPROMPT AND EFFICIENT DISBURSEMENTS.AA The


commission shall make each disbursement from the universal service


fund promptly and efficiently so that a telecommunications provider


does not experience an unnecessary cash-flow change as a result of a


change in governmental policy.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 25, eff. Sept. 1, 1999.
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Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 14, eff.


September 7, 2005.


Acts 2013, 83rd Leg., R.S., Ch. 751 (S.B. 583), Sec. 4, eff.


June 14, 2013.


Sec.A56.028.AAUNIVERSAL SERVICE FUND REIMBURSEMENT FOR


CERTAIN INTRALATA SERVICE. On request of an incumbent local


exchange company that is not an electing company under Chapters 58


and 59, the commission shall provide reimbursement through the


universal service fund for reduced rates for intraLATA


interexchange high capacity (1.544 Mbps) service for entities


described in Section 58.253(a). The amount of reimbursement shall


be the difference between the company’s tariffed rate for that


service as of January 1, 1998, and the lowest rate offered for that


service by any local exchange company electing incentive regulation


under Chapter 58.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 26, eff. Sept. 1,


1999.


Sec. 56.030.AAAFFIDAVITS OF COMPLIANCE. On or before


September 1 of each year, a telecommunications provider that


receives disbursements from the universal service fund shall file


with the commission an affidavit certifying that the


telecommunications provider is in compliance with the requirements


for receiving money from the universal service fund and


requirements regarding the use of money from each universal service


fund program for which the telecommunications provider receives


disbursements.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 15,


eff. September 7, 2005.


Sec. 56.031.AAADJUSTMENTS:AATEXAS HIGH COST UNIVERSAL


SERVICE PLAN.AAThe commission may revise the monthly per line


support amounts to be made available from the Texas High Cost


Universal Service Plan after notice and an opportunity for


hearing.AAIn determining appropriate monthly per line support


14



http://www.legis.state.tx.us/tlodocs/792/billtext/html/SB00005F.HTM

http://www.legis.state.tx.us/tlodocs/83R/billtext/html/SB00583F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=58

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=59

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=58.253

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=58

http://www.legis.state.tx.us/tlodocs/792/billtext/html/SB00005F.HTM





amounts, the commission shall consider the adequacy of basic rates


to support universal service.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 15,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 535 (H.B. 2603), Sec. 1, eff.


September 1, 2011.


Acts 2013, 83rd Leg., R.S., Ch. 751 (S.B. 583), Sec. 6, eff.


June 14, 2013.


For expiration of Subsections (a), (c), (d), and (e)ç(m), see


Subsection (n).


Sec. 56.032.AAADJUSTMENTS:AASMALL AND RURAL INCUMBENT LOCAL


EXCHANGE COMPANY UNIVERSAL SERVICE PLAN. (a)AAIn this section:


(1)AA"Rate of return" means the Federal Communications


Commission ’s prescribed rate of return as of the date of any


determination, review, or adjustment under this section, to be no


greater than 9.75 percent prior to July 1, 2021.AAIf the commission


finds that the Federal Communications Commission no longer


prescribes a rate of return necessary to implement this section,


the commission shall initiate proceedings to determine or modify


the rate of return to be used for purposes of this section as


necessary.


(2)AA"Small provider" means:


(A)AAan incumbent local exchange company or


cooperative that, on September 1, 2013, together with all local


exchange companies affiliated with the company or cooperative on


that date, served 31,000 or fewer access lines in this state; or


(B)AAa company or cooperative that is a successor


to a company or cooperative described by Paragraph (A).


(b)AAExcept as provided by Subsections (c) through (j), the


commission may revise the monthly support amounts to be made


available from the Small and Rural Incumbent Local Exchange Company


Universal Service Plan by any mechanism, including support


reductions resulting from rate rebalancing approved by the


commission, after notice and an opportunity for hearing.AAIn


determining appropriate monthly support amounts, the commission


15



http://www.legis.state.tx.us/tlodocs/792/billtext/html/SB00005F.HTM

http://www.legis.state.tx.us/tlodocs/82R/billtext/html/HB02603F.HTM

http://www.legis.state.tx.us/tlodocs/83R/billtext/html/SB00583F.HTM





shall consider the adequacy of basic rates to support universal


service.


(c)AAOn the written request of a small provider that is not an


electing company under Chapter 58 or 59, the commission shall


determine and disburse support to the small provider in fixed


monthly amounts based on an annualized support amount the


commission determines to be sufficient, when combined with


regulated revenues, to permit the small provider the opportunity to


earn a reasonable return in accordance with Section 53.051.AAA


small provider that makes a request under this subsection shall


continue to receive the same level of support it was receiving on


the date of the written request until the commission makes a


determination or adjustment through the mechanism described by


Subsection (d).


(d)AANot later than January 1, 2018, the commission shall


initiate rulemaking proceedings to develop and implement a


mechanism to determine the annualized support amount to be


disbursed under Subsection (c).AAThe mechanism must:


(1)AArequire the annual filing of a report by each small


provider that submits a request under Subsection (c) for the


purpose of:


(A)AAestablishing a continued level of support for


the provider or the eligibility of the provider for support


adjustment filings for the purposes of Subsections (f), (g), (h),


and (i); and


(B)AAdetermining whether support levels, when


combined with regulated revenues, provide the provider an


opportunity to earn a reasonable return as described by Subsection


(f);


(2)AAprovide requirements for the annual filing, which


may include annual earnings reports filed with the commission under


16 T.A.C. Section 26.73 and any underlying data that, during the


rulemaking process, the commission determines to be reasonably


necessary for the purposes of Subdivision (1);


(3)AAprovide requirements and procedures for


adjustment proceedings that are consistent with Subsections (h) and


(i); and
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(4)AAprovide a procedure for the commission to assess,


as necessary, whether the reported return of a small provider is


based on expenses that are not reasonable and necessary.


(d-1)AAIn addition to the report required by Subsection (d),


a small provider that submits a request under Subsection (c) shall


file with the commission annually a report that includes the


following information regarding the provider’s operations that are


regulated by the commission:


(1)AAtotal operating revenues;


(2)AAtotal operating expenses;


(3)AAtotal operating tax expense;


(4)AArate of return;


(5)AAtotal invested capital; and


(6)AAnetwork access revenue.


(d-2)AAA small provider shall file the report required by


Subsection (d-1) using the commission ’s public filing system.


Subsection (k) does not apply to information in a report filed under


Subsection (d-1).


(e)AAIn a proceeding to adjust support levels using the


mechanism described by Subsection (d), the commission may consider


the small provider’s data for a period not to exceed three fiscal


years before the date the proceeding is initiated.


(f)AAFor purposes of the mechanism described by Subsection


(d), a return is deemed reasonable if the return is within two


percentage points above or three percentage points below the rate


of return as defined in this section.AAA small provider’s reported


return is subject to assessment under the procedures described in


Subsection (d)(4).


(g)AAThe commission may not approve a support adjustment


under Subsection (h) or (i) if the commission determines that a


small provider ’s return for the previous fiscal year was reasonable


under Subsection (f).


(h)AAA small provider whose return is not reasonable under


Subsection (f) because the return is more than three percentage


points below the rate of return as defined in this section may file


an application that is eligible for administrative review or


informal disposition to adjust support or rates to a level that
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would bring the small provider ’s return into the range that would be


deemed reasonable under Subsection (f), except that the adjustment


may not set a small provider ’s support level at more than 140


percent of the annualized support amount the provider received in


the 12-month period before the date of adjustment.AAA rate


adjustment under this subsection may not adversely affect universal


service.AAExcept for good cause, a small provider that files an


application for adjustment under this subsection may not file a


subsequent application for adjustment before the third anniversary


of the date on which the small provider’s most recent application


for adjustment is initiated.


(i)AAThere is no presumption that the return is unreasonable


for a small provider whose return is more than two percentage points


above the rate of return as defined in this section.AAHowever, on


its own motion, the commission may initiate a proceeding to review


the small provider ’s support level and regulated revenues and after


notice and an opportunity for a hearing, adjust the provider’s


level of support or rates, if appropriate.AAA rate adjustment under


this subsection may not adversely affect universal


service.AAExcept for good cause, the commission may not initiate a


subsequent adjustment proceeding for a small provider under this


subsection before the third anniversary of the date on which the


small provider ’s most recent adjustment proceeding is initiated.


(j)AAA small provider that is eligible to have support


determined and distributed under Subsection (c) shall continue to


receive the same level of support it was receiving on August 31,


2017, until the earlier of:


(1)AAthe date on which the commission makes a


determination or adjustment through the mechanism described by


Subsection (d); or


(2)AAthe 61st day after the date the commission adopts


the mechanism described by Subsection (d).


(k)AAA report or information the commission requires a small


provider to provide under Subsection (d) is confidential and is not


subject to disclosure under Chapter 552, Government Code.AAIn any


proceeding related to Subsection (d), a third party’s access to


confidential information is subject to an appropriate protective
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order.


(l)AAExcept as provided by Subsection (m), this section does


not:


(1)AAaffect the commission ’s authority under Chapter 53


or this chapter; or


(2)AAlimit the commission’s authority to initiate a


review of a small provider under another provision of this title.


(m)AAIn a proceeding for a small provider initiated under


Subchapter A, B, C, or D, Chapter 53, the commission may recalculate


the annualized support amount to be disbursed to the small provider


and to be used as the basis for adjustment in any subsequent


proceeding under Subsections (c) through (j).


(n)AASubsections (a), (c), (d), (e), (f), (g), (h), (i), (j),


(k), (l), and (m) and any monthly amounts approved under those


subsections expire September 1, 2033.


Added by Acts 2011, 82nd Leg., R.S., Ch. 535 (H.B. 2603), Sec. 2,


eff. September 1, 2011.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 751 (S.B. 583), Sec. 5, eff.


June 14, 2013.


Acts 2017, 85th Leg., R.S., Ch. 1116 (S.B. 586), Sec. 1, eff.


September 1, 2017.


Acts 2023, 88th Leg., R.S., Ch. 57 (S.B. 1425), Sec. 1, eff.


May 19, 2023.


Sec. 56.033.AASUPPORT AVAILABLE TO DEREGULATED MARKETS.


(a)AAAn incumbent local exchange company may not receive support


from the universal service fund for a deregulated market that has a


population of at least 30,000.


(b)AAAn incumbent local exchange company may receive support


from the universal service fund for a deregulated market that has a


population of less than 30,000 only if the company demonstrates to


the commission that the company needs the support to provide basic


local telecommunications service at reasonable rates in the


affected market.AAA company may use evidence from outside the


affected market to make the demonstration.


(c)AAAn incumbent local exchange company may make the
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demonstration described by Subsection (b) in relation to a market


before submitting a petition to deregulate the market.


Added by Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 11,


eff. January 2, 2012.


Redesignated from Utilities Code, Section 56.032 by Acts 2013, 83rd


Leg., R.S., Ch. 161 (S.B. 1093), Sec. 22.001(54), eff. September 1,


2013.


SUBCHAPTER D. STATEWIDE TELECOMMUNICATIONS RELAY ACCESS SERVICE


Sec.A56.101.AAPURPOSE. The purpose of this subchapter is to


provide for the uniform and coordinated provision by one


telecommunications carrier of a statewide telecommunications relay


access service for persons with an impairment of hearing or speech.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A56.102.AATELECOMMUNICATIONS RELAY ACCESS SERVICE. (a)


The commission shall adopt and enforce rules establishing a


statewide telecommunications relay access service for the use of a


person with an impairment of hearing or speech.


(b)AAThe commission rules shall provide that the service


must:


(1)AAuse specialized communications equipment, such as


a telecommunications device for the deaf, and operator


translations; and


(2)AAmeet the criteria provided by Sections 56.103,


56.104, and 56.105.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A56.103.AATELECOMMUNICATIONS RELAY ACCESS SERVICE


REQUIREMENTS. (a) The telecommunications relay access service


shall provide a person with an impairment of hearing or speech with


access to the telecommunications network in this state equivalent


to the access provided other customers.


(b)AAThe service consists of:


(1)AAswitching and transmission of the call;


(2)AAlive or automated verbal and print translations of


20



http://www.legis.state.tx.us/tlodocs/82R/billtext/html/SB00980F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=56.032

http://www.legis.state.tx.us/tlodocs/83R/billtext/html/SB01093F.HTM

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=56.103

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=56.104

https://statutes.capitol.texas.gov/GetStatute.aspx?Code=UT&Value=56.105





communications between a person with an impairment of hearing or


speech who uses a telecommunications device for the deaf or a


similar automated device and a person who does not have such


equipment; and


(3)AAother service enhancements proposed by the carrier


and approved by the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A56.104.AATELECOMMUNICATIONS RELAY ACCESS SERVICE


CHARGES. (a) For a call made using the telecommunications relay


access service, the person calling or called:


(1)AAmay not be charged for a call that originates and


terminates in the same local calling area; and


(2)AAshall pay one-half of the total charges


established by contract with the commission for intrastate


interexchange calls.


(b)AACharges related to providing the service that, under


Subsection (a), are not charged to a person calling or called shall


be funded from the universal service fund, as specified by the


service provider’s contract with the commission.


(c)AAA local exchange company may not impose an interexchange


carrier access charge on a call using the service that originates


and terminates in the same local calling area.


(d)AAA local exchange company shall provide billing and


collection services for the service at just and reasonable rates.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A56.105.AATRIAL SERVICE COSTS AND DESIGN INFORMATION.


If the commission orders a local exchange company to provide for a


trial telecommunications relay access service for persons with an


impairment of hearing or speech, all pertinent costs and design


information from the trial must be made available to the public.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A56.106.AATELECOMMUNICATIONS RELAY ACCESS SERVICE


ASSESSMENTS. (a) The commission shall set appropriate assessments


for all telecommunications utilities to fund the
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telecommunications relay access service.


(b)AAIn setting an assessment, the commission shall


consider:


(1)AAthe aggregate calling pattern of service users;


and


(2)AAany other factor the commission finds appropriate


and in the public interest.


(c)AAThe commission shall:


(1)AAreview the assessments annually; and


(2)AAadjust the assessments as appropriate.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A56.107.AAUNIVERSAL SERVICE FUND SURCHARGE. (a) A


telecommunications utility may recover the utility’s universal


service fund assessment for the telecommunications relay access


service through a surcharge added to the utility customers’ bills.


(b)AAThe commission shall specify how each


telecommunications utility is to determine the amount of the


surcharge.


(c)AAIf a telecommunications utility imposes the surcharge,


the bill shall list the surcharge as the "universal service fund


surcharge."


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A56.108.AASELECTION OF TELECOMMUNICATIONS RELAY ACCESS


SERVICE CARRIER. (a) The commission shall select one


telecommunications carrier to provide the statewide


telecommunications relay access service.


(b)AAThe commission shall make a written award of the


contract to the telecommunications carrier whose proposal is the


most advantageous to this state, considering:


(1)AAprice;


(2)AAthe interests of the community of persons with an


impairment of hearing or speech in having access to a high quality


and technologically advanced telecommunications system; and


(3)AAany other factor listed in the commission’s


request for proposals.
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(c)AAThe commission shall consider each proposal in a manner


that does not disclose the contents of the proposal to a


telecommunications carrier making a competing proposal.


(d)AAThe commission ’s evaluation of a telecommunications


carrier’s proposal shall include the:


(1)AAcharges for the service;


(2)AAservice enhancements proposed by the carrier;


(3)AAtechnological sophistication of the network


proposed by the carrier; and


(4)AAdate proposed for beginning the service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A56.1085.AASPECIAL FEATURES FOR RELAY ACCESS SERVICE.


(a) The commission may contract for a special feature for the


state’s telecommunications relay access service if the commission


determines:


(1)AAthe feature will benefit the communication of


persons with an impairment of hearing or speech;


(2)AAinstallation of the feature will be of benefit to


the state; and


(3)AAthe feature will make the relay access service


available to a greater number of users.


(b)AAIf the carrier selected to provide the


telecommunications relay access service under Section 56.108 is


unable to provide the special feature at the best value to the


state, the commission may make a written award of a contract for a


carrier to provide the special feature to the telecommunications


carrier whose proposal is most advantageous to the state,


considering:


(1)AAthe factors provided by Section 56.108(b); and


(2)AAthe past performance, demonstrated capability,


and experience of the carrier.


(c)AAThe commission shall consider each proposal in a manner


that does not disclose the contents of the proposal to a


telecommunications carrier making a competing proposal.


(d)AAThe commission ’s evaluation of a telecommunications


carrier’s proposal shall include the considerations provided by
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Section 56.108(d).


Added by Acts 1999, 76th Leg., ch. 1553, Sec. 2, eff. Sept. 1, 1999.


Sec.A56.109.AACOMPENSATION OF CARRIER. (a) The


telecommunications carrier selected to provide the


telecommunications relay access service under Section 56.108 or the


carrier selected to provide a special feature for the


telecommunications relay access service under Section 56.1085


shall be compensated at rates and on terms provided by the carrier’s


contract with the commission.


(b)AAThe compensation may include:


(1)AAa return on the investment required to provide the


service; and


(2)AAcompensation for unbillable or uncollectible


calls placed through the service.


(c)AACompensation for unbillable or uncollectible calls is


subject to a reasonable limitation determined by the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1553, Sec. 3, eff. Sept. 1, 1999.


Sec.A56.110.AAADVISORY COMMITTEE. (a)AAAn advisory


committee to assist the commission in administering this subchapter


is composed of the following persons appointed by the commission:


(1)AAtwo persons with disabilities that impair the


ability to effectively access the telephone network other than


disabilities described by Subdivisions (2)-(7);


(2)AAone deaf person recommended by the Texas Deaf


Caucus;


(3)AAone deaf person recommended by the Texas


Association of the Deaf;


(4)AAone person with a hearing impairment recommended


by Self-Help for the Hard of Hearing;


(5)AAone person with a hearing impairment recommended


by the American Association of Retired Persons;


(6)AAone deaf and blind person recommended by the Texas


Deaf/Blind Association;


(7)AAone person with a speech impairment and one person
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with a speech and hearing impairment recommended by the Coalition


of Texans with Disabilities;


(8)AAtwo representatives of telecommunications


utilities, one representing a nonlocal exchange utility and one


representing a local exchange company, chosen from a list of


candidates provided by the Texas Telephone Association;


(9)AAtwo persons, at least one of whom is deaf, with


experience in providing relay services recommended by the


department; and


(10)AAtwo public members recommended by organizations


representing consumers of telecommunications services.


(b)AAMembers of the advisory committee serve two-year terms.


A member whose term has expired shall continue to serve until a


qualified replacement is appointed.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.08(b), eff. Sept. 1, 1999;


Acts 1999, 76th Leg., ch. 1553, Sec. 4, eff. Sept. 1, 1999.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 532 (S.B. 512), Sec. 4, eff.


September 1, 2013.


Sec. 56.111.AAADVISORY COMMITTEE DUTIES.AAThe advisory


committee shall:


(1)AAmonitor the establishment, administration, and


promotion of the statewide telecommunications relay access


service;


(2)AAadvise the commission in pursuing a service that


meets the needs of persons with an impairment of hearing or speech


in communicating with other telecommunications services users; and


(3)AAadvise the department, at that department’s


request, regarding any issue related to the specialized


telecommunications assistance program established under Subchapter


E, including:


(A)AAdevices or services suitable to meet the


needs of persons with disabilities in communicating with other


users of telecommunications services; and


(B)AAoversight and administration of the program.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.08(c), eff. Sept. 1, 1999;


Acts 1999, 76th Leg., ch. 1553, Sec. 5, eff. Sept. 1, 1999.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 532 (S.B. 512), Sec. 5, eff.


September 1, 2013.


Sec.A56.112.AAADVISORY COMMITTEE SUPPORT AND COSTS. (a) The


commission shall provide to the advisory committee:


(1)AAclerical and staff support; and


(2)AAa secretary to record committee meetings.


(b)AAThe costs associated with the advisory committee shall


be reimbursed from the universal service fund.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.08(d), eff. Sept. 1, 1999.


Sec.A56.113.AAADVISORY COMMITTEE COMPENSATION AND EXPENSES.


A member of the advisory committee serves without compensation but


is entitled to reimbursement at rates established for state


employees for travel and per diem incurred in the performance of the


member’s official duties.


Added by Acts 2001, 77th Leg., ch. 1158, Sec. 93, eff. Sept. 1,


2001.


SUBCHAPTER E. SPECIALIZED TELECOMMUNICATIONS ASSISTANCE PROGRAM


Sec. 56.151.AASPECIALIZED TELECOMMUNICATIONS ASSISTANCE


PROGRAM. (a)AAThe executive commissioner, after consulting with


the department, by rule shall establish a specialized


telecommunications assistance program to provide financial


assistance to individuals with disabilities that impair the


individuals’ ability to effectively access the telephone network to


assist the individuals with the purchase of basic specialized


equipment or services to provide the individuals with telephone


network access that is functionally equivalent to that enjoyed by


individuals without disabilities.AAThe executive commissioner may


adopt rules that identify devices and services eligible for
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vouchers under the program.


(b)AAThe department may contract, as necessary, to implement


and administer the specialized telecommunications assistance


program.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.08(e), eff. Sept. 1,


1999. Amended by Acts 1999, 76th Leg., ch. 1553, Sec. 7, eff. Sept.


1, 1999; Acts 2001, 77th Leg., ch. 424, Sec. 1, eff. Sept. 1, 2001.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 532 (S.B. 512), Sec. 6, eff.


September 1, 2013.


Sec. 56.152.AAELIGIBILITY.AAThe executive commissioner,


after consulting with the department, by rule shall prescribe


eligibility standards for individuals, including deaf individuals


and individuals who have an impairment of hearing or speech, to


receive an assistance voucher under the program.AATo be eligible,


an individual must be a resident of this state with a disability


that impairs the individual ’s ability to effectively access the


telephone network.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.08(e), eff. Sept. 1,


1999. Amended by Acts 1999, 76th Leg., ch. 1553, Sec. 7, eff. Sept.


1, 1999; Acts 2001, 77th Leg., ch. 424, Sec. 2, eff. Sept. 1, 2001.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 532 (S.B. 512), Sec. 7, eff.


September 1, 2013.


Sec.A56.153.AAVOUCHERS. (a)AAThe department shall determine


a reasonable price for a basic specialized telecommunications


device that permits, or basic specialized services that permit,


telephone network access and distribute to each eligible applicant


a voucher that guarantees payment of that amount to a distributor of


new specialized telecommunications devices described by Section


56.151 or to a provider of services described by that section.AAThe


department may issue a voucher for a service only if the service is


less expensive than a device eligible for a voucher under the


program to meet the same need.


(b)AAA voucher must have the value printed on its face. The
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individual exchanging a voucher for the purchase of a specialized


telecommunications device or service is responsible for payment of


the difference between the voucher’s value and the price of the


device or service.


(c)AAThe executive commissioner, after consulting with the


department, by rule shall provide that a distributor of devices or a


provider of services will receive not more than the full price of


the device or service if the recipient of a voucher exchanges the


voucher for a device or service that the distributor or provider


sells for less than the voucher ’s value.


(d)AAAn individual who has exchanged a voucher for a


specialized telecommunications device is not eligible to receive


another voucher before the fifth anniversary of the date the


individual exchanged the previously issued voucher unless, before


that date, the recipient develops a need for a different type of


telecommunications device or service under the program because the


recipient’s disability changes or the recipient acquires another


disability.


(e)AAExcept as provided by rules adopted under this


subsection, an individual is not eligible for a voucher if the


department has issued a voucher for a device or service to another


individual with the same type of disability in the individual’s


household.AAThe executive commissioner, after consulting with the


department, by rule may provide for financially independent


individuals who reside in a congregate setting to be eligible for a


voucher regardless of whether another individual living in that


setting has received a voucher.


(f)AAThe department shall determine eligibility of each


person who files an application for a voucher and issue each


eligible applicant an appropriate voucher.


(g)AAThe department shall maintain a record regarding each


individual who receives a voucher under the program.


(h)AAThe department shall deposit money collected under the


program to the credit of the universal service fund.


Acts 1999, 76th Leg., ch. 62, Sec. 18.08(e), eff. Sept. 1, 1999.


Amended by Acts 1999, 76th Leg., ch. 1553, Sec. 7, eff. Sept. 1,


1999; Acts 2001, 77th Leg., ch. 424, Sec. 3, eff. Sept. 1, 2001.
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Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 532 (S.B. 512), Sec. 8, eff.


September 1, 2013.


Sec. 56.154.AADEPARTMENT DUTIES. (a)AANot later than the


45th day after the date the department receives a voucher a


telecommunications device distributor presents for payment or a


voucher a telecommunications service provider presents for


payment, the department shall pay to the distributor or service


provider the lesser of the value of a voucher properly exchanged for


a specialized telecommunications device or service or the full


price of the device or service for which a voucher recipient


exchanges the voucher.AAThe payments must be made from the


universal service fund.


(b)AAThe department may investigate whether the presentation


of a voucher for payment represents a valid transaction for a


telecommunications device or service under the program.


(c)AANotwithstanding Section 56.153(a), the department may:


(1)AAdelay payment of a voucher to a distributor of


devices or a service provider if there is a dispute regarding the


amount or propriety of the payment or whether the device or service


is appropriate or adequate to meet the needs of the person to whom


the department issued the voucher until the dispute is resolved;


(2)AAprovide that payment of the voucher is conditioned


on the return of the payment if the device is returned to the


distributor or if the service is not used by the person to whom the


voucher was issued; and


(3)AAprovide an alternative dispute resolution process


for resolving a dispute regarding a subject described by


Subdivision (1) or (2).


(d)AAThe executive commissioner, after consulting with the


department, may adopt rules to implement this section.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.08(e), eff. Sept. 1,


1999. Amended by Acts 1999, 76th Leg., ch. 1553, Sec. 7, eff. Sept.


1, 1999.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 532 (S.B. 512), Sec. 9, eff.
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September 1, 2013.


Sec.A56.155.AARECOVERY OF SPECIALIZED TELECOMMUNICATIONS


DEVICE ASSISTANCE PROGRAM SURCHARGE. (a) The commission shall


allow a telecommunications utility to recover the universal service


fund assessment related to the specialized telecommunications


assistance program through a surcharge added to the utility’s


customers’ bills.


(b)AAThe commission shall specify how each utility must


determine the amount of the surcharge and by rule shall prohibit a


utility from recovering an aggregation of more than 12 months of


assessments in a single surcharge. The rules must require a utility


to apply for approval of a surcharge before the 91st day after the


date the period during which the aggregated surcharges were


assessed closes.


(c)AAIf a utility chooses to impose the surcharge, the


utility shall include the surcharge in the "universal service fund


surcharge" listing as provided by Section 56.107.


Added by Acts 1999, 76th Leg., ch. 62, Sec. 18.08(e), eff. Sept. 1,


1999. Amended by Acts 1999, 76th Leg., ch. 1553, Sec. 8, eff. Sept.


1, 1999.


Sec. 56.156.AAPROMOTION OF PROGRAM.AAThe department may


promote the program established under this subchapter by means of


participation in events, advertisements, pamphlets, brochures,


forms, pins, or other promotional items or efforts that provide


contact information for persons interested in applying for a


voucher under the program.


Added by Acts 2001, 77th Leg., ch. 424, Sec. 4, eff. Sept. 1, 2001.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 532 (S.B. 512), Sec. 10, eff.


September 1, 2013.


SUBCHAPTER F. SERVICE TO UNCERTIFICATED AREA


Sec.A56.201.AADEFINITION. In this subchapter, "permanent


residential or business premises" means a premises that has
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permanent facilities for water, wastewater, and electricity.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.202.AADESIGNATION OF PROVIDER. (a) Notwithstanding


Section 54.001, the commission may designate a telecommunications


provider under this section to provide voice-grade services to


permanent residential or business premises that are not included


within the certificated area of a holder of a certificate of


convenience and necessity.


(b)AAThe commission may designate a provider only if the


provider is otherwise eligible to receive universal service funds


under Section 56.023(b).


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.203.AAPETITION FOR SERVICE. Persons residing in


permanent residential premises or owners of permanent residential


or business premises that are not included within the certificated


area of a holder of a certificate of convenience and necessity may


petition the commission to designate a telecommunications provider


to provide to those premises voice-grade services supported by


state and federal universal service support mechanisms.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.204.AACONTENTS OF PETITION. (a) A petition for


designation of a service provider must:


(1)AAstate with reasonable particularity the locations


of the permanent residential or business premises for which the


petitioners are requesting service;


(2)AAestablish that those locations are within


reasonable proximity to one another so that the petitioners possess


a sufficient community of interest to warrant the designation of a


provider and the expenditure of universal service funds necessary


to establish service;


(3)AAexcept as provided by Subsection (b), be signed by


at least five persons who:


(A)AAare not members of the same household;


(B)AAreside in the permanent residential premises
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or are the owners of the permanent residential or business premises


for which service is sought and that are not located within a


certificated area;


(C)AAwant service to those premises; and


(D)AAcommit to pay the aid to construction charges


for service to those premises as determined by the commission;


(4)AAnominate as potential providers of service not


more than five telecommunications providers serving territory that


is contiguous to the location of the permanent residential or


business premises using wireless or wireline facilities, resale, or


unbundled network elements; and


(5)AAinclude as an attachment or an appendix


documentation indicating the required residence or ownership,


including a state-issued license or identification, tax records,


deeds, or voter registration materials.


(b)AAThe commission may accept a petition that is signed by


fewer than five persons if a petitioner provides an affidavit


stating that the petitioners have taken all reasonable steps to


secure the signatures of the residents of permanent residential


premises or the owners of permanent residential or business


premises within reasonably close proximity to the petitioning


premises who are not receiving telephone service when the petition


is filed and who want telephone service initiated.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.205.AAHEARING. If the commission finds that the


petition complies with Section 56.204, the commission shall hold an


evidentiary hearing to determine if a telecommunications provider


is willing to be designated to provide service to those premises or,


if a provider is not willing to be designated, to determine the


telecommunications provider that is best able to serve those


premises under the criteria prescribed by this subchapter.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.206.AADENIAL OF PETITION. The commission shall deny


a petition if the commission determines that services cannot be


extended to the petitioning premises at a reasonable cost. In
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making that determination, the commission shall consider all


relevant factors, including:


(1)AAthe original cost to be incurred by a designated


provider to deploy service to the petitioning premises, and the


effect of reimbursement of those costs on the state universal


service fund;


(2)AAthe number of access lines requested by the


petitioners for the petitioning premises;


(3)AAthe size of the geographic territory in which the


petitioning premises are included;


(4)AAthe proximity of existing facilities and the


existence of a preferred designated provider under Section 56.213;


and


(5)AAany technical barriers to the provision of


service.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.207.AAORDER. In any order granting a petition, the


commission shall:


(1)AAapprove the facilities to be deployed based on the


estimated costs of deployment submitted in accordance with Section


56.208(a);


(2)AAapprove the amount of original cost of deployment


to be recovered from the state universal service fund and the terms


of original cost recovery under Section 56.209; and


(3)AAapprove the recurring cost recovery under Section


56.209, including the monthly rate for services and the monthly per


line fee to be recovered from the state universal service fund under


that section.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.208.AADESIGNATION OF PROVIDER. (a) In determining


which nominated telecommunications provider the commission will


designate to provide service to the petitioning premises, the


commission shall consider the relative estimated cost to be


incurred by contiguous providers to serve the petitioning premises


and give preference to the provider having the least cost
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technology that meets the quality of service standards prescribed


by the commission applicable to that provider.


(b)AAThe commission may not designate a telecommunications


provider to serve the petitioning premises unless the premises are


located in an area that is contiguous to an area in which the


telecommunications provider has previously been designated


eligible to receive universal service funding under Section


56.023(b). This subsection does not apply if the commission


designates the provider after the provider voluntarily agrees to


provide service to the petitioning premises.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.209.AARECOVERY OF COSTS. (a) If, after a hearing,


the commission designates a telecommunications provider to serve


the petitioning premises, the commission shall permit the


designated provider to recover from the state universal service


fund the provider ’s actual costs of providing service to the


premises, including the provider ’s original cost of deployment and


actual recurring costs.


(b)AAThe reimbursable original cost of deploying facilities


to the petitioning premises is the original cost of the


telecommunications provider’s facilities installed in, or upgraded


to permit the provision of service to, the petitioning premises as


determined by the financial accounting standards applicable to the


provider, including an amount for the recovery of all costs that are


typically included as capital costs for accounting purposes, that


are not recovered through an aid to construction charge assessed to


the petitioners. The final order permitting or requiring the


designated provider to provide service to the petitioning premises


shall ensure that all the original cost of the provider shall be


amortized and recovered from the state universal service fund,


together with interest at the prevailing commercial lending rate:


(1)AAnot later than the third anniversary of the date of


the order, for a deployment with an original cost of $1 million or


less;


(2)AAnot later than the fifth anniversary of the date of


the order, for a deployment with an original cost of more than $1
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million, but not more than $2 million; and


(3)AAnot later than the seventh anniversary of the date


of the order, for a deployment with an original cost of more than $2


million.


(c)AAThe designated provider shall recover the provider’s


actual recurring costs of service, including maintenance and the


ongoing operational costs of providing service after deployment of


the facilities to the petitioning premises and a reasonable


operating margin, from:


(1)AAthe monthly rate charged the customer; and


(2)AAa monthly per line state universal service fund


payment in an amount equal to the unrecovered recurring costs


incurred in providing service divided by the access lines served in


the petitioning premises.


(d)AAThe monthly per line fee established under Subsection


(c) is in addition to the universal service funds associated with


the recovery of the original cost of deployment and interest


authorized by Subsection (b) and in addition to the universal


service funds the designated provider receives to provide service


in other areas of this state.


(e)AAThe commission may not authorize or require any services


to be provided to petitioning premises under this subchapter during


a fiscal year if the total amount of required reimbursements of


actual original cost of deployment to all approved petitioning


premises under this section, together with interest, including


obligations for reimbursements from preceding years, would equal an


amount that exceeds 0.02 percent of the annual gross revenues


reported to the state universal service fund during the preceding


fiscal year.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.210.AAAID TO CONSTRUCTION CHARGE; CONTRACT FOR


SERVICES. The commission shall establish a reasonable aid to


construction charge, not to exceed $3,000, to be assessed each


petitioner. The commission may not require a designated provider


to begin construction until:


(1)AAeach petitioner has paid or executed an agreement
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acceptable to the provider to pay the aid to construction charge;


and


(2)AAeach petitioner has executed an assignable


agreement for subscription to basic local service to the


petitioning premises from the designated provider for a period at


least equal to the period during which the provider will receive


reimbursement for the original cost of deployment under Section


56.209(b).


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.211.AAPERMANENT PREMISES REQUIRED. A


telecommunications provider may not under any circumstances be


required to extend service to a location that is not a permanent


residential or business premises or be required to provide service


to the petitioning premises before the 180th day after the date the


provider was designated to provide service to the petitioning


premises.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.212.AASUBSEQUENT RELATED PETITIONS. (a) If the


commission approves a petition requesting service, residents of


permanent residential premises or owners of permanent residential


or business premises in reasonable proximity to the premises that


were the subject of an approved petition who did not sign the prior


petition requesting service are not entitled to receive service


under this subchapter until the fifth anniversary of the date the


prior petition was filed unless the residents or owners file a new


petition under this subchapter and agree to pay aid to construction


charges on the same terms as applicable to the prior petitioners.


(b)AAThe designated provider shall receive reimbursement for


the original cost of deployment and actual recurring costs of


providing service to those additional residents in the same manner


as the provider received reimbursement of those costs in relation


to the prior petitioners. The provider may not receive


reimbursement for the original cost of deployment under a


subsequent petition if the provider previously received complete


reimbursement for those costs from the state universal service
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fund. If the state universal service fund has completely


reimbursed the original cost of deployment as provided by this


subchapter, each subsequent petitioner must pay into the state


universal service fund an amount equal to the aid to construction


charge paid by each prior petitioner.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.213.AAPREFERRED PROVIDER. (a) A provider who is


designated to serve petitioning premises located within an


uncertificated area under this subchapter is the preferred provider


for any permanent residential or business premises in reasonable


proximity to those petitioning premises for later petitions filed


under Section 56.212.


(b)AAA preferred designated provider is entitled to an


opportunity for a hearing under Section 56.205 on a petition filed


under Section 56.203.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


Sec.A56.214.AACERTIFICATE NOT AMENDED. The designation of a


provider to serve permanent residential or business premises within


an uncertificated area under this subchapter does not have the


effect of:


(1)AAamending the boundaries of the provider’s


certificate to provide local exchange service; or


(2)AAimposing carrier of last resort responsibilities


on the provider.


Added by Acts 2001, 77th Leg., ch. 651, Sec. 4, eff. Sept. 1, 2001.


SUBCHAPTER G. FUNDING FOR CERTAIN TELECOMMUNICATIONS UTILITIES


Sec.A56.251.AADEFINITION. In this subchapter, "successor


utility" has the meaning assigned by Section 54.301.


Added by Acts 2003, 78th Leg., ch. 76, Sec. 7, eff. Sept. 1, 2003.


Sec.A56.252.AATELECOMMUNICATIONS UTILITIES ELIGIBLE TO


RECEIVE FUNDING UNDER THIS SUBCHAPTER. A telecommunications


utility may receive funding under this subchapter only if:
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(1)AAthe telecommunications utility is eligible to


receive universal service funding under Section 56.023(b); and


(2)AAthe telecommunications utility is designated as a


successor utility under Section 54.303.


Added by Acts 2003, 78th Leg., ch. 76, Sec. 7, eff. Sept. 1, 2003.


Sec.A56.253.AADETERMINATION OF SUCCESSOR UTILITY’S COSTS TO


BE RECOVERED. (a) At the time the commission designates the


successor utility under Section 54.303, the commission shall


determine the extent to which the utility should recover the costs


the utility will incur in accepting and establishing service to the


affected service area.


(b)AAIn making the determination under Subsection (a), the


commission shall consider relevant information, including the


costs of acquiring and restoring or upgrading the utility’s


facilities in the geographic area as necessary to make those


facilities compatible with the facilities in the utility’s other


certificated service areas and to comply with commission quality of


service standards.


Added by Acts 2003, 78th Leg., ch. 76, Sec. 7, eff. Sept. 1, 2003.


Sec.A56.254.AARECOVERY OF COSTS. The commission order


designating the successor utility under Section 54.303 shall


authorize the utility to recover the costs determined under Section


56.253. The costs may be amortized and recovered from the state


universal service fund, together with interest at the prevailing


commercial lending rate:


(1)AAnot later than the first anniversary of the date of


the order if the costs are not more than $1 million;


(2)AAnot later than the second anniversary of the date


of the order if the costs are more than $1 million but no more than


$2 million; and


(3)AAnot later than the third anniversary of the date of


the order if the costs are more than $2 million.


Added by Acts 2003, 78th Leg., ch. 76, Sec. 7, eff. Sept. 1, 2003.
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SUBCHAPTER H. AUDIO NEWSPAPER PROGRAM


Sec. 56.301.AAAUDIO NEWSPAPER ASSISTANCE PROGRAM. The


commission by rule shall establish a program to provide from the


universal service fund financial assistance for a free telephone


service for blind and visually impaired persons that offers the


text of newspapers using synthetic speech.AAThe commission may


adopt rules to implement the program.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 17,


eff. September 7, 2005.
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ut.57.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 57. DISTANCE LEARNING AND OTHER ADVANCED SERVICES


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A57.001.AACONFLICT OF PROVISIONS. If this chapter


conflicts with another provision of this title, this chapter


prevails.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. DISTANCE LEARNING AND INFORMATION SHARING


Sec.A57.021.AADEFINITIONS. In this subchapter:


(1)AA"Distance learning" means an instruction,


learning, or training resource, including video, data, voice, or


electronic information, that is:


(A)AAused by an educational institution


predominantly for instruction, learning, or training; and


(B)AAtransmitted from a site to one or more other


sites by a telecommunications service.


(2)AA"Educational institution" includes:


(A)AAan accredited primary or secondary school;


(B)AAan institution of higher education as defined


by Section 61.003, Education Code;


(C)AAa private institution of higher education


accredited by a recognized accrediting agency as defined by Section


61.003, Education Code;


(D)AAthe Texas Education Agency and its successors


and assigns;


(E)AAa regional education service center


established and operated in accordance with Chapter 8, Education


Code; or


(F)AAthe Texas Higher Education Coordinating


Board and its successors and assigns.


(3)AA"Library" means:
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(A)AAa public library or regional library system


as defined by Section 441.122, Government Code; or


(B)AAa library operated by an institution of


higher education or a school district.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A57.022.AAREDUCED RATES FOR DISTANCE LEARNING OR


INFORMATION SHARING SERVICES. (a) The commission by rule shall


require a dominant carrier to file a tariff that includes a reduced


rate for a telecommunications service the commission finds is


directly related to:


(1)AAa distance learning activity that is or could be


conducted by an educational institution in this state; or


(2)AAan information sharing program that is or could be


conducted by a library in this state.


(b)AAThe commission rules shall specify:


(1)AAeach telecommunications service to which


Subsection (a) applies;


(2)AAthe process for an educational institution or


library to qualify for a reduced rate;


(3)AAthe date by which a dominant carrier is required to


file a tariff;


(4)AAguidelines and criteria that require the services


and reduced rates to further the goals prescribed by Section


57.023; and


(5)AAany other requirement or term that the commission


determines to be in the public interest.


(c)AAThe commission is not required to determine the long run


incremental cost of providing a service before approving a reduced


rate for the service.


(d)AAUntil cost determination rules are developed and the


rates established under this section are changed as necessary to


ensure proper cost recovery, the reduced rates established by the


commission shall be equal to 75 percent of the otherwise applicable


rate.


(e)AAAfter the commission develops cost determination rules


for telecommunications services generally, the commission shall
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ensure that a reduced rate approved under this section:


(1)AArecovers service-specific long run incremental


costs; and


(2)AAavoids subsidizing an educational institution or a


library.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A57.023.AASERVICE AND RATE REQUIREMENTS. The services


and reduced rates must be designed to:


(1)AAencourage the development and offering of:


(A)AAdistance learning activities by educational


institutions; and


(B)AAinformation sharing programs of libraries;


(2)AAmeet the:


(A)AAdistance learning needs identified by the


educational community; and


(B)AAinformation sharing needs identified by


libraries; and


(3)AArecover the long run incremental costs of


providing the services, to the extent those costs can be


identified, to avoid subsidizing an educational institution or a


library.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A57.024.AATARIFF FILINGS. A tariff filed by a dominant


carrier under Section 57.022:


(1)AAmay concern the implementation of this subchapter


only;


(2)AAis not a rate change under Subchapter C, Chapter


53; and


(3)AAdoes not affect the carrier’s other rates or


services.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A57.025.AACHANGES IN RATE PROGRAM. (a) An educational


institution, library, or dominant carrier may request the


commission to:
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(1)AAprovide for a reduced rate for a service that:


(A)AAis directly related to a distance learning


activity or an information sharing program; and


(B)AAis not covered by commission rules;


(2)AAchange a rate;


(3)AAamend a tariff; or


(4)AAamend a commission rule.


(b)AAThe commission shall take the action requested under


Subsection (a) if the commission determines the action is


appropriate.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. INTERACTIVE MULTIMEDIA COMMUNICATIONS


Sec.A57.071.AADEFINITION. In this subchapter, "interactive


multimedia communications" means real-time, two-way, interactive


voice, video, and data communications conducted over networks that


link geographically dispersed locations.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A57.072.AARATES FOR INTERACTIVE MULTIMEDIA


COMMUNICATIONS. (a) The commission shall permit a local exchange


company that provides an interactive multimedia communications


service to establish, using sound ratemaking principles, rates


necessary to recover costs associated with providing the service.


(b)AAA local exchange company may not establish a rate under


Subsection (a) that is less than the local exchange company’s long


run incremental costs of providing the interactive multimedia


communications service, unless the commission determines it to be


in the public interest to do so.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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ut.58.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 58. INCENTIVE REGULATION


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A58.001.AAPOLICY. Considering the status of competition


in the telecommunications industry, it is the policy of this state


to:


(1)AAprovide a framework for an orderly transition from


the traditional regulation of return on invested capital to a fully


competitive telecommunications marketplace in which all


telecommunications providers compete on fair terms;


(2)AApreserve and enhance universal telecommunications


service at affordable rates;


(3)AAupgrade the telecommunications infrastructure of


this state;


(4)AApromote network interconnectivity; and


(5)AApromote diversity in the supply of


telecommunications services and innovative products and services


throughout the entire state, including urban and rural areas.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.002.AADEFINITION. In this chapter, "electing


company" means an incumbent local exchange company that elects to


be subject to incentive regulation and to make the corresponding


infrastructure commitment under this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.003.AACUSTOMER-SPECIFIC CONTRACTS. (a)


Notwithstanding any other provision of this chapter, but subject to


Subsection (b), an electing company may not offer in an exchange a


service, or an appropriate subset of a service, listed in Sections


58.051(a)(1)-(4) or Sections 58.151(1)-(4) in a manner that results


in a customer-specific contract, unless the other party to the


contract is a federal, state, or local governmental entity, until
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the earlier of September 1, 2003, or the date on which the


commission finds that at least 40 percent of the total access lines


for that service or appropriate subset of that service in that


exchange are served by competitive alternative providers that are


not affiliated with the electing company.


(b)AAThe requirements prescribed by Subsection (a) do not


apply to an electing company serving fewer than five million access


lines after the date on which it completes the infrastructure


improvements described in this subsection. The electing company


must also notify the commission of the company ’s binding commitment


to make the following infrastructure improvements not later than


September 1, 2000:


(1)AAinstall Common Channel Signaling 7 capability in


each central office; and


(2)AAconnect all of the company’s serving central


offices to their respective LATA tandem central offices with


optical fiber or equivalent facilities.


(c)AAThe commission by rule shall prescribe appropriate


subsets of services.


(d)AAAn electing company may file with the commission a


request for a finding under this section. The filing must include


information sufficient for the commission to perform a review and


evaluation in relation to the particular exchange and the


particular service or appropriate subset of a service for which the


electing company wants to offer customer-specific contracts. The


commission must grant or deny the request not later than the 60th


day after the date the electing company files the request.


(e)AAThe commitments described by Subsection (b) do not apply


to exchanges of the company sold or transferred before, or for which


contracts for sale or transfer are pending on, September 1, 2001.


In the case of exchanges for which contracts for sale or transfer


are pending as of March 1, 2001, where the purchaser withdrew or


defaulted before September 1, 2001, the company shall have one year


from the date of withdrawal or default to comply with the


commitments.


(f)AAThis section does not preclude an electing company from


offering a customer-specific contract to the extent allowed by this
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title as of August 31, 1999.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 33, eff. Sept. 1,


1999.


Sec.A58.004.AAPACKAGING, TERM AND VOLUME DISCOUNTS, AND


PROMOTIONAL OFFERINGS. (a) Notwithstanding any other provision of


this chapter, an electing company that has more than five million


access lines in this state may not offer in an exchange a service


listed in Sections 58.151(1)-(4) as a component of a package of


services or as a promotional offering until the company makes the


reduction in switched access service rates required by Section


58.301(2) unless the customer of one of the pricing flexibility


offerings described in this subsection is a federal, state, or


local governmental entity.


(b)AANotwithstanding any other provision of this chapter, an


electing company that has more than five million access lines in


this state may not offer a volume or term discount on any service


listed in Sections 58.151(1)-(4) until September 1, 2000, unless


the customer of one of the pricing flexibility offerings described


in this subsection is a federal, state, or local governmental


entity.


(c)AANotwithstanding any other provision of this chapter, an


electing company that has more than five million access lines in


this state may offer in an exchange a service listed in Sections


58.051(a)(1)-(4) as a component of a package of services, as a


promotional offering, or with a volume or term discount on and after


September 1, 1999.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 34, eff. Sept. 1,


1999.


SUBCHAPTER B. ELECTION OF INCENTIVE REGULATION


Sec.A58.021.AAELECTION. (a) An incumbent local exchange


company may elect to be subject to incentive regulation and to make


the corresponding infrastructure commitment under this chapter by


notifying the commission in writing of its election.


(b)AAThe notice must include a statement that the company
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agrees to:


(1)AAlimit until September 1, 2005, any increase in a


rate the company charges for basic network services as prescribed


by Subchapter C; and


(2)AAfulfill the infrastructure commitment prescribed


by Subchapters F and G.


(c)AAExcept as provided in Subsection (d), an election under


this chapter remains in effect until the legislature eliminates the


incentive regulation authorized by this chapter and Chapter 59.


(d)AAThe commission may allow an electing company serving


fewer than five million access lines to withdraw the company’s


election under this chapter:


(1)AAon application by the company; and


(2)AAonly for good cause.


(e)AAIn this section, "good cause" includes only matters


beyond the control of the company.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 35, eff. Sept. 1, 1999.


Sec.A58.022.AACHAPTER CONTROLS. This chapter governs the


regulation of an electing company’s telecommunications services


regardless of whether the company is a dominant carrier.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.023.AASERVICE CLASSIFICATION. On election, the


services provided by an electing company are classified into two


categories:


(1)AAbasic network services governed by Subchapter C;


and


(2)AAnonbasic services governed by Subchapter E.


(3)AARenumbered (2) by Acts 1999, 76th Leg., ch. 1212,


Sec. 36, eff. Sept. 1, 1999


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 36, eff. Sept. 1, 1999.


Sec.A58.024.AASERVICE RECLASSIFICATION. (a) The commission


may reclassify a basic network service as a nonbasic service.
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(b)AAThe commission shall establish criteria for determining


whether a service should be reclassified. The criteria must


include consideration of the:


(1)AAavailability of the service from other providers;


(2)AAeffect of the reclassification on service


subscribers; and


(3)AAnature of the service.


(c)AAThe commission may not reclassify a service until:


(1)AAeach competitive safeguard prescribed by


Subchapters B-H, Chapter 60, is fully implemented; or


(2)AAfor a company that serves more than five million


access lines in this state, the date on which the Federal


Communications Commission determines in accordance with 47 U.S.C.


Section 271 that the company or any of its affiliates may enter the


interLATA telecommunications market in this state.


(d)AAThe commission may reclassify a service subject to the


following conditions:


(1)AAthe electing company must file a request for a


service reclassification including information sufficient for the


commission to perform a review and evaluation under Subsection (b);


(2)AAthe commission must grant or deny the request not


later than the 60th day after the date the electing company files


the request for service reclassification; and


(3)AAthere is a rebuttable presumption that the request


for service reclassification by the electing company should be


granted if the commission finds that there is a competitive


alternative provider serving customers through means other than


total service resale.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 62, Sec. 18.11, eff. Sept. 1, 1999;


Acts 1999, 76th Leg., ch. 1212, Sec. 37, eff. Sept. 1, 1999.


Sec.A58.025.AACOMPLAINT OR HEARING. (a) An electing company


is not, under any circumstances, subject to a complaint, hearing,


or determination regarding the reasonableness of the company’s:


(1)AArates;


(2)AAoverall revenues;
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(3)AAreturn on invested capital; or


(4)AAnet income.


(b)AAThis section does not prohibit a complaint, hearing, or


determination on an electing company ’s implementation and


enforcement of a competitive safeguard required by Chapter 60.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.026.AACONSUMER COMPLAINTS REGARDING TARIFFS. (a)


This chapter does not restrict:


(1)AAa consumer’s right to complain to the commission


about the application of an ambiguous tariff; or


(2)AAthe commission ’s right to determine:


(A)AAthe proper application of that tariff; or


(B)AAthe proper rate if that tariff does not


apply.


(b)AAThis section does not permit the commission to:


(1)AAlower a tariff rate except as specifically


provided by this title;


(2)AAchange the commission’s interpretation of a


tariff; or


(3)AAextend the application of a tariff to a new class


of customers.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.027.AACONSUMER COMPLAINTS REGARDING SERVICES;


ENFORCEMENT OF STANDARDS. This chapter does not restrict:


(1)AAa consumer’s right to complain to the commission


about quality of service; or


(2)AAthe commission ’s right to enforce a quality of


service standard.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. BASIC NETWORK SERVICES


Sec.A58.051.AASERVICES INCLUDED.


(a) Unless reclassified under Section 58.024, the following


services are basic network services:
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(1)AAflat rate residential local exchange telephone


service, including primary directory listings and the receipt of a


directory and any applicable mileage or zone charges;


(2)AAresidential tone dialing service;


(3)AAlifeline and tel-assistance service;


(4)AAservice connection for basic residential


services;


(5)AAdirect inward dialing service for basic


residential services;


(6)AAprivate pay telephone access service;


(7)AAcall trap and trace service;


(8)AAaccess for all residential and business end users


to 911 service provided by a local authority and access to dual


party relay service;


(9)AAmandatory residential extended area service


arrangements; and


(10)AAmandatory residential extended metropolitan


service or other mandatory residential toll-free calling


arrangements.


(a-1)AANotwithstanding Subsection (a) and Section 58.151,


basic network services include residential caller identification


services if the customer to whom the service is billed is at least


65 years of age.


(b)AAElecting companies shall offer each basic network


service as a separately tariffed service in addition to any


packages or other pricing flexibility offerings that include those


basic network services.


(c)AAAt the election of the affected incumbent local exchange


company, the price for basic network service shall also include the


fees and charges for any mandatory extended area service


arrangements, mandatory expanded toll-free calling plans, and any


other service included in the definition of basic network service.


(d)AAA nonpermanent expanded toll-free local calling service


surcharge established by the commission to recover the costs of


mandatory expanded toll-free local calling service:


(1)AAis considered a part of basic network service;


(2)AAmay not be aggregated under Subsection (c); and
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(3)AAcontinues to be transitioned in accordance with


commission orders and substantive rules.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 39, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 18, eff.


September 7, 2005.


Sec.A58.052.AAREGULATION OF SERVICES. (a) Except as


provided by Subchapter E, Chapter 52, basic network services of an


electing company are regulated:


(1)AAin accordance with this chapter; and


(2)AAto the extent not inconsistent with this chapter,


in accordance with:


(A)AASubtitle A;


(B)AAChapters 51, 54, 60, 62, and 63;


(C)AAChapter 52, except for Subchapter F;


(D)AASubchapters C, D, and E, Chapter 53;


(E)AAChapter 55, except for:


(i)AASubchapters F and G; and


(ii)AASections 55.001, 55.002, 55.003, and


55.004;


(F)AASections 53.001, 53.003, 53.004, 53.006,


53.065, 55.005, 55.006, 55.009, and 55.010; and


(G)AAcommission rules and procedures.


(b)AAThe commission must approve a change in the terms of the


tariff offering of a basic network service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.053.AAINVESTMENT LIMITATION ON SERVICE STANDARDS.


(a) The commission may not raise a service standard applicable to


the provision of local exchange telephone service by an electing


company if the increased investment required to comply with the


raised standard in any year exceeds 10 percent of the company’s


average annual intrastate additions in capital investment for the


most recent five-year period.


(b)AAIn computing the average under Subsection (a), the
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company shall exclude:


(1)AAextraordinary investments made during the


five-year period; and


(2)AAinvestments required by Section 58.203.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.054.AARATES CAPPED. (a) As a condition of election


under this chapter, an electing company shall commit to not


increasing a rate for a basic network service on or before the


fourth anniversary of its election date.


(b)AAThe rates an electing company may charge on or before


that fourth anniversary are the rates charged by the company on June


1, 1995, or, for a company that elects under this chapter after


September 1, 1999, the rates charged on the date of its election,


without regard to a proceeding pending under:


(1)AASection 15.001;


(2)AASubchapter D, Chapter 53; or


(3)AASubchapter G, Chapter 2001, Government Code.


(c)AANotwithstanding Subsections (a) and (b), the cap on the


rates for basic network services for a company electing under this


chapter may not expire before September 1, 2005.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 40, eff. Sept. 1, 1999.


Sec.A58.055.AARATE ADJUSTMENT BY COMPANY. (a) An electing


company may increase a rate for a basic network service during the


election period prescribed by Section 58.054 only:


(1)AAwith commission approval that the proposed change


is included in Section 58.056, 58.057, or 58.058; and


(2)AAas provided by Sections 58.056, 58.057, 58.058,


and 58.059.


(b)AANotwithstanding Subchapter F, Chapter 60, an electing


company may, on its own initiative, decrease a rate for a basic


network service during the electing period.


(c)AAThe company may decrease the rate for a basic local


telecommunications service to an amount above the service’s


appropriate cost. If the company has been required to perform or
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has elected to perform a long run incremental cost study, the


appropriate cost for the service is the service’s long run


incremental cost.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 40, eff. Sept. 1, 1999.


Sec.A58.056.AARATE ADJUSTMENT FOR CHANGES IN FCC


SEPARATIONS. The commission, on motion of the electing company or


on its own motion, shall proportionally adjust rates for services


to reflect changes in Federal Communications Commission


separations that affect intrastate net income by at least 10


percent.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.057.AARATE ADJUSTMENT FOR CERTAIN COMPANIES. (a) An


electing company, after the 42nd month after the date the company


elects incentive regulation under this chapter, may file an


application for a commission review of the company ’s need for


changes in the rates of its services if the company:


(1)AAhas fewer than five million access lines in this


state; and


(2)AAis complying with:


(A)AAthe company’s infrastructure commitment;


(B)AAeach requirement relating to quality of


service; and


(C)AAeach commission rule adopted under Chapter


60.


(b)AAThe company’s application may request that the


commission adjust rates, implement new pricing plans, restructure


rates, or rebalance revenues between services to recognize changed


market conditions and the effects of competitive entry.


(c)AAThe commission may use an index and a productivity


offset in determining the requested changes.


(d)AAThe commission may not:


(1)AAorder an increase in the rate for residential


local exchange telephone service that would cause the rate to


increase by more than the United States Consumer Price Index in any
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12-month period; or


(2)AAset the monthly rate for residential local


exchange telephone service in an amount that exceeds the nationwide


average rates for similar local exchange telephone services.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.058.AARATE GROUP RECLASSIFICATION. Notwithstanding


Subchapter B, the commission, on request of the electing company,


shall allow a rate group reclassification that results from access


line growth.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.059.AACOMMISSION RATE ADJUSTMENT PROCEDURE. (a) In


accordance with this section, an electing company may request and


the commission may authorize a rate adjustment under Section


58.056, 58.057, or 58.058.


(b)AAThe electing company must provide to the commission


notice of its intent to adjust rates. The notice must be


accompanied by sufficient documentary evidence to demonstrate that


the rate adjustment is authorized under Section 58.056, 58.057, or


58.058. The commission by rule or order shall prescribe the


documentation required under this subsection.


(c)AAThe electing company must also provide notice to its


customers after providing notice to the commission. The notice to


the customers must:


(1)AAwithin a reasonable period after notice to the


commission, be published once in a newspaper of general circulation


in the affected service area;


(2)AAbe included in or printed on each affected


consumer’s bill in the first billing that occurs after notice is


filed with the commission;


(3)AAhave a title that includes the name of the company


and the words "NOTICE OF POSSIBLE RATE CHANGE"; and


(4)AAinclude:


(A)AAa statement that the consumer’s rate may


change;


(B)AAan estimate of the amount of the annual
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change for the typical residential, business, or access consumer if


the commission approves the rate change;


(C)AAa statement that a consumer who wants to


comment on the rate change or who wants additional information


regarding the rate change may call or write the commission and that


the information will be provided without cost to the consumer and at


the expense of the electing company; and


(D)AAthe commission ’s telephone number and


address.


(d)AAThe estimate of the amount of the annual change required


by Subsection (c)(4)(B) must be printed in a type style and size


that is distinct from and larger than the type style and size of the


body of the notice.


(e)AAThe commission shall review the proposed rates to


determine if the rate adjustment is authorized under Section


58.056, 58.057, or 58.058.


(f)AAThe rate adjustment takes effect on the 90th day after


the date the electing company completes the notice required by this


section unless the commission suspends the effective date under


Subsection (g).


(g)AAAt any time before a rate adjustment is scheduled to


take effect, the commission, on its own motion or on complaint by an


affected party, may suspend the effective date of the rate


adjustment and conduct a hearing to review the proposed adjustment.


After the hearing, the commission may issue an order approving the


adjustment, or if it finds that the adjustment is not authorized


under Section 58.056, 58.057, or 58.058, issue an order modifying


or rejecting the adjustment. An order modifying or rejecting a rate


adjustment must specify:


(1)AAeach reason why the proposed adjustment was not


authorized by Section 58.056, 58.057, or 58.058; and


(2)AAhow the proposed adjustment may be changed so that


it is authorized.


(h)AAExcept as provided by this section, a request for a rate


restructure must comply with the notice and hearing requirements


prescribed by Sections 53.101-53.106.


(i)AAAn electing company that has not more than five percent
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of the total access lines in this state may adopt as the cost for a


service the cost for the same or substantially similar service


offered by a larger incumbent local exchange company. The electing


company may adopt the larger company’s cost only if the cost was


determined based on a long run incremental cost study. An electing


company that adopts a cost under this subsection is not required to


present its own long run incremental cost study to support the


adopted cost.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.060.AARATE ADJUSTMENT AFTER CAP EXPIRATION. After


the expiration of the period during which the rates for basic


network services are capped as prescribed by Section 58.054, an


electing company may increase a rate for a basic network service


only:


(1)AAwith commission approval subject to this title;


and


(2)AAto the extent consistent with achieving universal


affordable service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 41, eff. Sept. 1, 1999.


Sec.A58.061.AAEFFECT ON CERTAIN CHARGES. This subchapter


does not affect a charge permitted under:


(1)AASection 55.024;


(2)AASubchapter C, Chapter 55; or


(3)AASubchapter B, Chapter 56.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.063.AAPRICING AND PACKAGING FLEXIBILITY. (a)


Notwithstanding Section 58.052(b) or Subchapter F, Chapter 60, an


electing company may exercise pricing flexibility for basic network


services, including the packaging of basic network services with


any other regulated or unregulated service or any service of an


affiliate. The company may exercise pricing flexibility in


accordance with this section 10 days after providing an


informational notice to the commission, to the office, and to any
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person who holds a certificate of operating authority in the


electing company’s certificated area or areas or who has an


effective interconnection agreement with the electing company.


(b)AAAn electing company shall set the price of a package of


services containing basic network services and nonbasic services at


any level at or above the lesser of:


(1)AAthe sum of the long run incremental costs of any


basic network services and nonbasic services contained in the


package; or


(2)AAthe sum of the tariffed prices of any basic network


services contained in the package and the long run incremental


costs of nonbasic services contained in the package.


(c)AAExcept as provided by Section 58.003, an electing


company may flexibly price a package that includes a basic network


service in any manner provided by Section 51.002(7).


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 42, eff. Sept. 1,


1999.


SUBCHAPTER E. NONBASIC SERVICES


Sec. 58.151.AASERVICES INCLUDED. The following services are


classified as nonbasic services:


(1)AAflat rate business local exchange telephone


service, including primary directory listings and the receipt of a


directory, and any applicable mileage or zone charges, except that


the prices for this service shall be capped until September 1, 2005,


at the prices in effect on September 1, 1999;


(2)AAbusiness tone dialing service, except that the


prices for this service shall be capped until September 1, 2005, at


the prices in effect on September 1, 1999;


(3)AAservice connection for all business services,


except that the prices for this service shall be capped until


September 1, 2005, at the prices in effect on September 1, 1999;


(4)AAdirect inward dialing for basic business services,


except that the prices for this service shall be capped until


September 1, 2005, at the prices in effect on September 1, 1999;


(5)AA"1-plus" intraLATA message toll services;
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(6)AA0+ and 0- operator services;


(7)AAcall waiting, call forwarding, and custom calling,


except that:


(A)AAresidential call waiting service shall be


classified as a basic network service until July 1, 2006; and


(B)AAfor an electing company subject to Section


58.301, prices for residential call forwarding and other custom


calling services shall be capped at the prices in effect on


September 1, 1999, until the electing company implements the


reduction in switched access rates described by Section 58.301(2);


(8)AAcall return, caller identification, and call


control options, except that, for an electing company subject to


Section 58.301, prices for residential call return, caller


identification, and call control options shall be capped at the


prices in effect on September 1, 1999, until the electing company


implements the reduction in switched access rates described by


Section 58.301(2);


(9)AAcentral office based PBX-type services;


(10)AAbilling and collection services, including


installment billing and late payment charges for customers of the


electing company;


(11)AAintegrated services digital network (ISDN)


services, except that prices for Basic Rate Interface (BRI) ISDN


services, which comprise up to two 64 Kbps B-channels and one 16


Kbps D-channel, shall be capped until September 1, 2005, at the


prices in effect on September 1, 1999;


(12)AAnew services;


(13)AAdirectory assistance services, except that an


electing company shall provide to a residential customer the first


three directory assistance inquiries in a monthly billing cycle at


no charge until July 1, 2006;


(14)AAservices described in the WATS tariff as the


tariff existed on January 1, 1995;


(15)AA800 and foreign exchange services;


(16)AAprivate line service;


(17)AAspecial access service;


(18)AAservices from public pay telephones;
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(19)AApaging services and mobile services (IMTS);


(20)AA911 services provided to a local authority that


are available from another provider;


(21)AAspeed dialing;


(22)AAthree-way calling; and


(23)AAall other services subject to the commission’s


jurisdiction that are not specifically classified as basic network


services in Section 58.051, except that nothing in this section


shall preclude a customer from subscribing to a local flat rate


residential or business line for a computer modem or a facsimile


machine.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 43, eff. Sept. 1, 1999.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 19, eff.


September 7, 2005.


Sec.A58.152.AAPRICES. (a) An electing company may set the


price for any nonbasic service at any level above the lesser of the:


(1)AAservice’s long run incremental cost in accordance


with the imputation rules prescribed by or under Subchapter D,


Chapter 60; or


(2)AAprice for the service in effect on September 1,


1999.


(b)AASubject to Section 51.004, an electing company may use


pricing flexibility for a nonbasic service. Pricing flexibility


includes all pricing arrangements included in the definition of


"pricing flexibility" prescribed by Section 51.002 and includes


packages that include basic network services.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 43, eff. Sept. 1, 1999.


Sec.A58.153.AANEW SERVICES. (a) Subject to the pricing


conditions prescribed by Section 58.152(a), an electing company may


introduce a new service 10 days after providing an informational


notice to the commission, to the office, and to any person who holds


a certificate of operating authority in the electing company’s
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certificated area or areas or who has an effective interconnection


agreement with the electing company.


(b)AAAn electing company serving more than five million


access lines in this state shall provide notice to any person who


holds a certificate of operating authority in the electing


company’s certificated area or areas or who has an effective


interconnection agreement with the electing company of any changes


in the generally available prices and terms under which the


electing company offers basic or nonbasic telecommunications


services regulated by the commission at retail rates to subscribers


that are not telecommunications providers. Changes requiring


notice under this subsection include the introduction of any new


nonbasic services, any new features or functions of basic or


nonbasic services, promotional offerings of basic or nonbasic


services, or the discontinuation of then-current features or


services. The electing company shall provide the notice:


(1)AAif the electing company is required to give notice


to the commission, at the same time the company provides that


notice; or


(2)AAif the electing company is not required to give


notice to the commission, at least 45 days before the effective date


of a price change or 90 days before the effective date of a change


other than a price change, unless the commission determines that


the notice should not be given.


(c)AAAn affected person, the office on behalf of residential


or small commercial customers, or the commission may file a


complaint at the commission challenging whether the pricing by an


incumbent local exchange company of a new service is in compliance


with Section 58.152(a). The commission shall allow the company to


continue to provide the service while the complaint is pending.


(d)AAIf a complaint is filed under Subsection (c), the


electing company has the burden of proving that the company set the


price for the new service in accordance with Section 58.152(a). If


the complaint is finally resolved in favor of the complainant, the


company:


(1)AAshall, not later than the 10th day after the date


the complaint is finally resolved, amend the price of the service as
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necessary to comply with the final resolution; or


(2)AAmay, at the company’s option, discontinue the


service.


(e)AAThe notice requirement prescribed by Subsection (b)


expires September 1, 2003.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 43, eff. Sept. 1,


1999.


Sec.A58.155.AAINTERCONNECTION. Because interconnection to


competitive providers and interconnection for commercial mobile


service providers are subject to the requirements of Sections 251


and 252, Communications Act of 1934 (47 U.S.C. Sections 251 and


252), as amended, and Federal Communications Commission rules,


including the commission ’s authority to arbitrate issues,


interconnection is not addressed in this subchapter or Subchapter


B.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 44, eff. Sept. 1,


1999.


Sec. 58.156.AAREGULATION OF SERVICES.AASections 55.001,


55.002, 55.003, and 55.004 do not apply to retail nonbasic services


offered by an electing company or by a transitioning company, as


defined by Section 65.002.


Added by Acts 2013, 83rd Leg., R.S., Ch. 210 (S.B. 259), Sec. 3,


eff. September 1, 2013.


SUBCHAPTER F. GENERAL INFRASTRUCTURE COMMITMENT


Sec.A58.201.AASTATEMENT OF STATE GOAL. (a) It is the goal of


this state to facilitate and promote the deployment of an advanced


telecommunications infrastructure to spur economic development


throughout this state. This state should be among the leaders in


achieving this objective.


(b)AAThe primary means of achieving this goal is through


encouraging private investment in this state’s telecommunications


infrastructure by creating incentives for that investment and


promoting the development of competition.
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(c)AAThe best way to bring the benefits of an advanced


telecommunications network infrastructure to communities in this


state is through innovation and competition among all the state’s


communications providers. Competition will provide residents of


this state with a choice of telecommunications providers and will


drive technology deployment, innovation, service quality, and


cost-based prices as competing firms try to satisfy customer needs.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.202.AAPOLICY GOALS FOR IMPLEMENTATION. In


implementing this subchapter, the commission shall consider this


state’s policy goals to:


(1)AAensure the availability of the widest possible


range of competitive choices in the provision of telecommunications


services and facilities;


(2)AAfoster competition and rely on market forces where


competition exists to determine the price, terms, and availability


of service;


(3)AAensure the universal availability of basic local


telecommunications services at reasonable rates;


(4)AAencourage the continued development and


deployment of advanced and reliable capabilities and services in


telecommunications networks;


(5)AAensure interconnection and interoperability,


based on uniform technical standards, among telecommunications


carriers;


(6)AAeliminate unnecessary administrative procedures


that impose regulatory barriers to competition and ensure that


competitive entry is fostered on an economically rational basis;


(7)AAensure consumer protection and protection against


anticompetitive conduct;


(8)AAregulate a provider of services only to the extent


the provider has market power to control the price of services to


customers;


(9)AAencourage cost-based pricing of


telecommunications services so that consumers pay a fair price for


services they use; and
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(10)AAsubject to Subchapter C, develop appropriate


quality of service standards for local exchange companies so as to


place this state among the leaders in deployment of an advanced


telecommunications infrastructure.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.203.AAINFRASTRUCTURE GOALS OF ALL ELECTING


COMPANIES. (a) Recognizing that it will take time for competition


to develop in the local exchange market, the commission shall, in


the absence of competition, ensure that each electing company


achieves the infrastructure goals described by this section.


(b)AANot later than December 31, 1996, an electing company


shall make available to each customer in the company’s territory


access to end-to-end digital connectivity.


(c)AAEach new central office switch installed for an electing


company after September 1, 1995, must be digital or technically


equal to or superior to digital. In addition, a switch installed


after September 1, 1997, must, at a minimum, be capable of providing


integrated services digital network (ISDN) services in a manner


consistent with generally accepted national standards.


(d)AANot later than January 1, 2000, 50 percent of the local


exchange access lines in each electing company’s territory must be


served by a digital central office switch.


(e)AANot later than January 1, 2000, an electing company’s


public switched network backbone interoffice facilities must


employ broadband facilities capable of 45 or more megabits a


second. The company may employ facilities at a lower bandwidth if


technology permits the delivery of video signal at the lower


bandwidth at a quality level comparable to a television broadcast


signal. The requirements of this subsection do not apply to local


loop facilities.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.204.AAADDITIONAL INFRASTRUCTURE COMMITMENT OF


CERTAIN COMPANIES. (a) Not later than December 31, 1998, an


electing company serving more than one million but fewer than five


million access lines shall provide digital switching central
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offices in all exchanges.


(b)AANot later than January 1, 2000, an electing company


serving more than five million access lines shall:


(1)AAinstall Common Channel Signaling 7 capability in


each central office; and


(2)AAconnect all of the company’s serving central


offices to their respective LATA tandem central offices with


optical fiber or equivalent facilities.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.205.AAEXTENSION OR WAIVER OF INFRASTRUCTURE


REQUIREMENTS. (a) For an electing company that serves more than


one million but fewer than two million access lines, the commission


may temporarily extend a deadline prescribed by Section 58.203 if


the company demonstrates that the extension is in the public


interest.


(b)AAFor an electing company that serves fewer than one


million access lines, the commission may waive a requirement


prescribed by Section 58.203 if the company demonstrates that the


investment is not viable economically.


(c)AABefore granting a waiver under Subsection (b), the


commission must consider the public benefits that would result from


compliance with the requirement.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.206.AAIMPLEMENTATION COSTS; INCREASE IN RATES AND


UNIVERSAL SERVICE FUNDS. The commission may not consider the cost


of implementing Section 58.203 or 58.204 in determining whether an


electing company is entitled to:


(1)AAa rate increase under this chapter; or


(2)AAincreased universal service funds under


Subchapter B, Chapter 56.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER G. INFRASTRUCTURE COMMITMENT TO CERTAIN ENTITIES


Sec.A58.251.AAINTENT AND GOAL OF SUBCHAPTER. (a) It is the
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intent of this subchapter to establish a telecommunications


infrastructure that interconnects the public entities described in


this subchapter. The interconnection of these entities requires


ubiquitous, broadband, digital services for voice, video, and data


in the local serving area. The ubiquitous nature of these


connections must allow individual networks of these entities to


interconnect and interoperate across the broadband digital service


infrastructure. The delivery of these advanced telecommunications


services requires collaborations and partnerships of public,


private, and commercial telecommunications service network


providers.


(b)AAThe goal of this subchapter is to interconnect and


aggregate the connections to every entity described in this


subchapter, in the local serving area. It is further intended that


the infrastructure implemented under this subchapter connect each


entity that requests a service offered under this subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.252.AADEFINITIONS. In this subchapter:


(1)AA"Educational institution" has the meaning


assigned by Section 57.021.


(1-a)AA"Health center" means a federally qualified


health center service delivery site.


(2)AA"Library" means:


(A)AAa public library or regional library system


as those terms are defined by Section 441.122, Government Code;


(B)AAa library operated by an institution of


higher education or a school district; or


(C)AAa library operated by a nonprofit corporation


as defined by Section 441.221(3), Government Code.


(3)AA"Private network services" means:


(A)AAbroadband digital service that is capable of


providing transmission speeds of 45 megabits a second or greater


for customer applications; and


(B)AAother customized or packaged network


services.


(4)AA"Telemedicine center" means a facility that is
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equipped to transmit, by video, data, or voice service, medical


information for the diagnosis or treatment of illness or disease


and that is:


(A)AAowned or operated by a public or


not-for-profit hospital, including an academic health center; or


(B)AAowned by one or more state-licensed health


care practitioners and operated on a nonprofit basis.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 831 (H.B. 735), Sec. 11, eff.


September 1, 2008.


Acts 2011, 82nd Leg., R.S., Ch. 903 (S.B. 773), Sec. 1, eff.


September 1, 2011.


Sec.A58.253.AAPRIVATE NETWORK SERVICES FOR CERTAIN ENTITIES.


(a)AAOn customer request, an electing company shall provide private


network services to:


(1)AAan educational institution;


(2)AAa library as defined in Section 57.021;


(3)AAa nonprofit telemedicine center;


(4)AAa public or not-for-profit hospital;


(5)AAa legally constituted consortium or group of


entities listed in this subsection; or


(6)AAa health center.


(b)AAExcept as provided by Section 58.266, the electing


company shall provide the private network services for the private


and sole use of the receiving entity.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 2001, 77th Leg., ch. 959, Sec. 9, eff. June 14, 2001; Acts


2001, 77th Leg., ch. 1220, Sec. 4, eff. Sept. 1, 2001; Acts 2001,


77th Leg., ch. 1255, Sec. 16, eff. June 15, 2001; Acts 2001, 77th


Leg., ch. 1350, Sec. 7, eff. Sept. 1, 2001.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 831 (H.B. 735), Sec. 12, eff.


September 1, 2008.


Acts 2011, 82nd Leg., R.S., Ch. 903 (S.B. 773), Sec. 2, eff.


September 1, 2011.
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Sec.A58.254.AAPRIORITIES. An electing company shall give


priority to serving:


(1)AArural areas;


(2)AAareas designated as critically underserved either


medically or educationally; and


(3)AAeducational institutions with high percentages of


economically disadvantaged students.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.255.AACONTRACTS FOR PRIVATE NETWORK SERVICES. (a)


An electing company shall provide a private network service under a


customer specific contract.


(b)AAAn electing company shall offer private network service


contracts under this subchapter at 110 percent of the long run


incremental cost of providing the private network service,


including installation.


(c)AACommission approval of a contract is not required.


(d)AASubtitle D, Title 10, Government Code, does not apply to


a contract entered into under this subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 21 (S.B. 983), Sec. 2, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 12, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 903 (S.B. 773), Sec. 3, eff.


September 1, 2011.


Sec.A58.256.AAPREFERRED RATE TREATMENT WARRANTED. An entity


described by Section 58.253(a) warrants preferred rate treatment.


However, a rate charged for a service must cover the service’s long


run incremental cost.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.257.AAELECTION OF RATE TREATMENT. An educational


institution or a library may elect the rate treatment provided by
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this subchapter or the discount provided by Subchapter B, Chapter


57.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.258.AAPRIVATE NETWORK SERVICES RATES AND TARIFFS.


(a)AANotwithstanding the pricing flexibility authorized by this


subtitle, an electing company’s rates for private network services


may not be increased before January 1, 2016.AAHowever, an electing


company may increase a rate in accordance with the provisions of a


customer specific contract.


(b)AAAn electing company may not charge an entity described


by Section 58.253(a) a special construction or installation charge.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 20, eff.


September 7, 2005.


Acts 2011, 82nd Leg., R.S., Ch. 903 (S.B. 773), Sec. 4, eff.


September 1, 2011.


Sec.A58.259.AATARIFF RATE FOR CERTAIN INTRALATA SERVICE.


(a) An electing company shall file a flat monthly tariff rate for


point-to-point intraLATA 1.544 megabits a second service for the


entities described by Section 58.253(a).


(b)AAThe tariff rate may not be:


(1)AAdistance sensitive; or


(2)AAhigher than 110 percent of the service’s statewide


average long run incremental cost, including installation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 903 (S.B. 773), Sec. 5, eff.


September 1, 2011.


Sec.A58.260.AAPOINT-TO-POINT 45 MEGABITS A SECOND INTRALATA


SERVICE. (a) On request of an entity described by Section


58.253(a), an electing company shall provide to the entity


point-to-point 45 megabits a second intraLATA services.


(b)AAThe service must be provided under a customer specific
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contract except that any interoffice portion of the service must be


recovered on a statewide average basis that is not distance


sensitive.


(c)AAThe rate for the service may not be higher than 110


percent of the service’s long run incremental cost, including


installation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 903 (S.B. 773), Sec. 6, eff.


September 1, 2011.


Sec.A58.261.AABROADBAND DIGITAL SPECIAL ACCESS SERVICE. (a)


An electing company shall provide to an entity described by Section


58.253(a) broadband digital special access service to


interexchange carriers.


(b)AAThe rate for the service may not be higher than 110


percent of the service’s long run incremental cost, including


installation.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 903 (S.B. 773), Sec. 7, eff.


September 1, 2011.


Sec.A58.262.AAEXPANDED INTERCONNECTION. (a) On request of


an entity described by Section 58.253(a), an electing company shall


provide to the entity expanded interconnection (virtual


colocation).


(b)AAThe company shall provide expanded interconnection:


(1)AAin accordance with commission rules adopted under


Subchapter H, Chapter 60; and


(2)AAat 105 percent of long run incremental cost,


including installation.


(c)AAAn entity described by Section 58.253(a) is not required


to qualify for expanded interconnection if expanded


interconnection is ordered by the commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A58.263.AAINTERNET ACCESS. (a) This section applies


only to an educational institution or library in an exchange of an


electing company serving more than five million access lines in


which toll-free access to the Internet is not available.


(b)AAOn request of the educational institution or library,


the electing company shall make available a toll-free connection or


toll-free dialing arrangement that the institution or library may


use to obtain access to the Internet in an exchange in which


toll-free access to the Internet is available.


(c)AAThe electing company shall provide the connection or


dialing arrangement at no charge to the educational institution or


library until Internet access becomes available in the exchange of


the requesting educational institution or library.


(d)AAThe electing company is not required to arrange for


Internet access or to pay Internet charges for the requesting


educational institution or library.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.264.AACOMPLAINTS LIMITED. (a) Notwithstanding any


other provision of this title, an electing company is subject to a


complaint under this subchapter only by an entity described by


Section 58.253(a).


(b)AAAn entity may only complain that the company provided a


private network service under this subchapter preferentially to a


similarly situated customer.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.265.AAINTERCONNECTION OF NETWORK SERVICES. The


private network services provided under this subchapter may be


interconnected with other similar networks for distance learning,


telemedicine, and information-sharing purposes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.266.AASHARING OR RESALE OF NETWORK SERVICES. (a) A


private network service may be used by and shared among the entities


described by Section 58.253(a) but may not be otherwise shared or


resold to other customers.
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(b)AAA service provided under this subchapter may not be


required to be resold to another customer at a rate provided by this


subchapter.


(c)AAThis section does not prohibit an otherwise permitted


resale of another service that an electing company may offer


through the use of the same facilities used to provide a private


network service offered under this subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A58.267.AAIMPLEMENTATION COSTS; INCREASE IN RATES AND


UNIVERSAL SERVICE FUNDS. The commission may not consider the cost


of implementing this subchapter in determining whether an electing


company is entitled to:


(1)AAa rate increase under this chapter; or


(2)AAincreased universal service funds under


Subchapter B, Chapter 56.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 58.268.AACONTINUATION OF OBLIGATION.AANotwithstanding


any other provision of this title, an electing company shall


continue to comply with this subchapter until January 1, 2016,


regardless of:


(1)AAthe date the company elected under this chapter;


or


(2)AAany action taken in relation to that company under


Chapter 65.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 21,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 903 (S.B. 773), Sec. 8, eff.


September 1, 2011.


SUBCHAPTER H. SWITCHED ACCESS SERVICES


Sec.A58.301.AASWITCHED ACCESS RATE REDUCTION. An electing


company with greater than five million access lines in this state


shall reduce its switched access rates on a combined originating
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and terminating basis as follows:


(1)AAthe electing company shall reduce switched access


rates on a combined originating and terminating basis in effect on


September 1, 1999, by one cent a minute; and


(2)AAthe electing company shall reduce switched access


rates on a combined originating and terminating basis by an


additional two cents a minute on the earlier of:


(A)AAJuly 1, 2000; or


(B)AAthe date the electing company, or its


affiliate formed in compliance with 47 U.S.C. Section 272, as


amended, actually begins providing interLATA services in this state


in accordance with the authorization required by 47 U.S.C. Section


271, as amended.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 45, eff. Sept. 1,


1999.


Sec.A58.302.AASWITCHED ACCESS RATE CAP. (a) An electing


company may not increase the per minute rates for switched access


services on a combined originating and terminating basis above the


lesser of:


(1)AAthe rates for switched access services charged by


that electing company on September 1, 1999, as may be further


reduced on implementation of the universal service fund under


Chapter 56; or


(2)AAthe applicable rate described by Section 58.301 as


may be further reduced on implementation of the universal service


fund under Chapter 56.


(b)AANotwithstanding Subchapter F, Chapter 60, but subject


to Section 60.001, an electing company may, on its own initiative,


decrease a rate charged for switched access service to any amount


above the long run incremental cost of the service.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 45, eff. Sept. 1,


1999.
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ut.59.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 59. INFRASTRUCTURE PLAN


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A59.001.AAPOLICY. It is the policy of this state that an


incumbent local exchange company that does not elect to be


regulated under Chapter 58 should have incentives to deploy


infrastructure that will benefit the residents of this state while


maintaining reasonable local rates and universal service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.002.AADEFINITIONS. In this chapter:


(1)AA"Electing company" means an incumbent local


exchange company that elects for an infrastructure commitment and


corresponding regulation under this chapter.


(2)AA"Election date" means the date on which the


commission receives notice of election under Subchapter B.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. INFRASTRUCTURE INCENTIVES


Sec.A59.021.AAELECTION. (a) An incumbent local exchange


company may elect to make an infrastructure commitment and to be


subject to corresponding regulation under this chapter if the


company:


(1)AAserves less than five percent of the access lines


in this state; and


(2)AAhas not elected incentive regulation under Chapter


58.


(b)AAA company makes the election by notifying the commission


in writing of the company’s election.


(c)AAA company electing under this chapter may renew the


election for successive two-year periods. An election that is


renewed under this subsection remains in effect until the earlier
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of the date that:


(1)AAthe election expires because it was not renewed;


(2)AAthe commission allows the company to withdraw its


election under Section 59.022; or


(3)AAthe legislature eliminates the incentive


regulation authorized by this chapter and Chapter 58.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 46, eff. Sept. 1, 1999.


Sec.A59.022.AAWITHDRAWAL OF ELECTION. (a) The commission


may allow an electing company to withdraw the company’s election


under this chapter:


(1)AAon application by the company; and


(2)AAonly for good cause.


(b)AAIn this section, "good cause" includes only matters


beyond the control of the company.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.023.AAELECTION UNDER CHAPTER 58. (a) This chapter


does not prohibit a company electing under this chapter from


electing incentive regulation under Chapter 58.


(b)AAIf a company makes an election under Chapter 58, the


infrastructure commitment made under this chapter offsets the


infrastructure commitment required in connection with the Chapter


58 election.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.024.AARATE CHANGES. (a) Except for the charges


permitted under Subchapter C, Chapter 55, Subchapter B, Chapter 56,


and Section 55.024, an electing company may not, before the end of


the company’s election period under this chapter, increase a rate


previously established for that company under this title unless the


commission approves the proposed change as authorized under


Subsection (c) or (d).


(b)AAFor purposes of Subsection (a), the company’s


previously established rates are the rates charged by the company


on its election date without regard to a proceeding pending under:
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(1)AASection 15.001;


(2)AASubchapter D, Chapter 53; or


(3)AASubchapter G, Chapter 2001, Government Code.


(c)AAThe commission, on motion of the electing company or on


its own motion, shall adjust prices for services to reflect changes


in Federal Communications Commission separations that affect


intrastate net income by at least 10 percent.


(d)AANotwithstanding Subsection (a), the commission, on


request of the electing company, shall allow a rate group


reclassification that results from access line growth.


(e)AASection 58.059 applies to a rate change under this


section.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 47, eff. Sept. 1, 1999.


Sec.A59.025.AASWITCHED ACCESS RATES. Notwithstanding any


other provision of this title, the commission may not, on the


commission ’s own motion, reduce an electing company’s rates for


switched access services before the expiration of the election


period prescribed by Section 59.024, but may approve a reduction


proposed by the electing company.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 48, eff. Sept. 1, 1999.


Sec.A59.026.AACOMPLAINT OR HEARING. (a) On or before the


end of the company ’s election period, an electing company is not,


under any circumstances, subject to:


(1)AAa complaint or hearing regarding the


reasonableness of the company’s:


(A)AArates;


(B)AAoverall revenues;


(C)AAreturn on invested capital; or


(D)AAnet income; or


(2)AAa complaint that a rate is excessive.


(b)AASubsection (a) applies only to a company that is in


compliance with the company’s infrastructure commitment under this


chapter.
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(c)AAThis section does not prohibit a complaint, hearing, or


determination on an electing company’s implementation of a


competitive safeguard required by Chapter 60.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 49, eff. Sept. 1, 1999.


Sec.A59.027.AACONSUMER COMPLAINTS REGARDING TARIFFS. (a)


This chapter does not restrict:


(1)AAa consumer’s right to complain to the commission


about the application of an ambiguous tariff; or


(2)AAthe commission ’s right to determine:


(A)AAthe proper application of that tariff; or


(B)AAthe proper tariff rate if that tariff does


not apply.


(b)AAThis section does not permit the commission to:


(1)AAlower a tariff rate except as specifically


provided by this title;


(2)AAchange the commission’s interpretation of a


tariff; or


(3)AAextend the application of a tariff to a new class


of customers.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.028.AACONSUMER COMPLAINTS REGARDING SERVICES;


ENFORCEMENT OF STANDARDS. This chapter does not restrict:


(1)AAa consumer’s right to complain to the commission


about quality of service; or


(2)AAthe commission ’s right to enforce a quality of


service standard.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.029.AAINVESTMENT LIMITATION ON SERVICE STANDARDS.


(a) The commission may not raise a service standard applicable to


the provision of local exchange telephone service by an electing


company if the increased investment required to comply with the


raised standard in any year exceeds 10 percent of the company’s


average annual intrastate additions in capital investment for the
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most recent five-year period.


(b)AAIn computing the average under Subsection (a), the


electing company shall exclude:


(1)AAextraordinary investments made during the


five-year period; and


(2)AAinvestments required by Section 59.052.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.030.AANEW SERVICES. (a) An electing company may


introduce a new service 10 days after providing an informational


notice to the commission, to the office, and to any person who holds


a certificate of operating authority in the electing company’s


certificated area or areas or who has an effective interconnection


agreement with the electing company.


(b)AAAn electing company shall price each new service at or


above the service’s long run incremental cost. The commission


shall allow a company serving fewer than one million access lines to


establish a service’s long run incremental cost by adopting, at


that company ’s option, the cost studies of a larger company for that


service that has been accepted by the commission.


(c)AAAn affected person, the office on behalf of residential


or small commercial customers, or the commission may file a


complaint at the commission challenging whether the pricing by an


electing company of a new service is in compliance with Subsection


(b).


(d)AAIf a complaint is filed under Subsection (c), the


electing company has the burden of proving that the company set the


price for the new service in accordance with the applicable


provisions of this subchapter. If the complaint is finally


resolved in favor of the complainant, the electing company:


(1)AAshall, not later than the 10th day after the date


the complaint is finally resolved, amend the price of the service as


necessary to comply with the final resolution; or


(2)AAmay, at the company’s option, discontinue the


service.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 50, eff. Sept. 1,


1999.
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Sec.A59.031.AAPRICING AND PACKAGING FLEXIBILITY. (a)


Notwithstanding Section 59.027(b) or Subchapter F, Chapter 60, an


electing company may exercise pricing flexibility in accordance


with this section, including the packaging of any regulated service


such as basic local telecommunications service with any other


regulated or unregulated service or any service of an affiliate.


The electing company may exercise pricing flexibility 10 days after


providing an informational notice to the commission, to the office,


and to any person who holds a certificate of operating authority in


the electing company’s certificated area or areas or who has an


effective interconnection agreement with the electing company.


Pricing flexibility includes all pricing arrangements included in


the definition of "pricing flexibility" prescribed by Section


51.002(7) and includes packaging of regulated services with


unregulated services or any service of an affiliate.


(b)AAAn electing company, at the company’s option, shall


price each regulated service offered separately or as part of a


package under Subsection (a) at either the service’s tariffed rate


or at a rate not lower than the service’s long run incremental cost.


The commission shall allow a company serving fewer than one million


access lines to establish a service ’s long run incremental cost by


adopting, at that company ’s option, the cost studies of a larger


company for that service that have been accepted by the commission.


(c)AAAn affected person, the office on behalf of residential


or small commercial customers, or the commission may file a


complaint alleging that an electing company has priced a regulated


service in a manner that does not meet the pricing standards of this


subchapter. The complaint must be filed before the 31st day after


the company implements the rate.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 50, eff. Sept. 1,


1999.


Sec.A59.032.AACUSTOMER PROMOTIONAL OFFERINGS. (a) An


electing company may offer a promotion for a regulated service for


not more than 90 days in any 12-month period.


(b)AAThe electing company shall file with the commission a
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promotional offering that consists of:


(1)AAwaiver of installation charges or service order


charges, or both, for not more than 90 days in a 12-month period; or


(2)AAa temporary discount of not more than 25 percent


from the tariffed rate for not more than 60 days in a 12-month


period.


(c)AAAn electing company is not required to obtain commission


approval to make a promotional offering described by Subsection


(b).


(d)AAAn electing company may offer a promotion of any


regulated service as part of a package of services consisting of any


regulated service with any other regulated or unregulated service


or any service of an affiliate.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 50, eff. Sept. 1,


1999.


SUBCHAPTER C. INFRASTRUCTURE COMMITMENT AND GOALS


Sec.A59.051.AAINFRASTRUCTURE COMMITMENT. (a) An electing


company shall commit to make in this state, during the six years


after the election date, the telecommunications infrastructure


investment prescribed by this chapter.


(b)AAThe company shall make the commitment to the governor


and the commission in writing.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.052.AAINFRASTRUCTURE GOALS. (a) The commission


shall ensure that each electing company achieves the infrastructure


goals described by this section.


(b)AAEach new central office switch installed for an electing


company in this state after September 1, 1995, must be digital.


(c)AAAn electing company shall make available to each


customer in the company’s territory access to end-to-end digital


connectivity. In this subsection, "make available" has the meaning


assigned by 16 T.A.C. Section 23.69.


(d)AAIn each electing company ’s territory, 50 percent of the


local exchange access lines must be served by a digital central


7







office switch.


(e)AAAn electing company’s public switched network backbone


interoffice facilities must employ broadband facilities that serve


at least 50 percent of the local exchange access lines and are


capable of 45 or more megabits a second. The company may employ


facilities at a lower bandwidth if technology permits the delivery


of video signal at the lower bandwidth at a quality level comparable


to a television broadcast signal. The requirements of this


subsection do not apply to local loop facilities.


(f)AAAn electing company shall install Common Channel


Signaling 7 capability in each access tandem office.


(g)AAThe infrastructure goals specified by Subsections


(c)-(f) must be achieved not later than January 1, 2000.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.053.AAWAIVER OF INFRASTRUCTURE REQUIREMENTS. (a)


For an electing company that serves fewer than one million lines,


the commission may waive a requirement prescribed by Section 59.052


if the company demonstrates that the investment is not viable


economically.


(b)AABefore granting a waiver under Subsection (a), the


commission must consider the public benefits that would result from


compliance with the requirement.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.054.AAPROGRESS REPORT. (a) On each anniversary of


the company ’s election date, an electing company shall file with


the commission a report on the company’s progress on its


infrastructure commitment.


(b)AAThe report must include a statement of:


(1)AAthe institutions requesting service under


Subchapter D;


(2)AAthe institutions served under Subchapter D;


(3)AAthe investments and expenses for the previous


period and the total investments and expenses for all periods; and


(4)AAother information the commission considers


necessary.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.055.AAIMPLEMENTATION COSTS; INCREASE IN RATES AND


UNIVERSAL SERVICE FUNDS. The commission may not consider the cost


of implementing Section 59.052 in determining whether an electing


company is entitled to:


(1)AAa rate increase under this chapter; or


(2)AAincreased universal service funds under


Subchapter B, Chapter 56.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. INFRASTRUCTURE COMMITMENT TO CERTAIN ENTITIES


Sec.A59.071.AADEFINITIONS. In this subchapter:


(1)AA"Educational institution" has the meaning


assigned by Section 57.021.


(2)AA"Library" means:


(A)AAa public library or regional library system


as those terms are defined by Section 441.122, Government Code;


(B)AAa library operated by an institution of


higher education or a school district; or


(C)AAa library operated by a nonprofit corporation


as defined by Section 441.221(3), Government Code.


(3)AA"Private network services" means


telecommunications services provided to an entity described by


Section 59.072(a), including broadband services, customized


services, and packaged network services.


(4)AA"Telemedicine center" means a facility that is


equipped to transmit, by video or data service, medical information


for the diagnosis or treatment of illness or disease and that is:


(A)AAowned or operated by a public or


not-for-profit hospital; or


(B)AAowned by a state-licensed health care


practitioner and operated on a nonprofit basis.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2007, 80th Leg., R.S., Ch. 831 (H.B. 735), Sec. 13, eff.
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September 1, 2008.


Sec.A59.072.AAPRIVATE NETWORK SERVICES FOR CERTAIN ENTITIES.


(a) On customer request, an electing company shall provide private


network services to:


(1)AAan educational institution;


(2)AAa library;


(3)AAa telemedicine center; or


(4)AAa legally constituted consortium or group of


entities listed in this subsection.


(b)AAExcept as provided by Section 59.081, the electing


company shall provide the private network services for the private


and sole use of the receiving entity. However, the company may


provide the services with a facility that is used to provide another


service to another customer.


(c)AAThe customers listed in Subsection (a) are a special


class of customers for purposes of the private network for distance


learning, telemedicine, and information-sharing purposes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.073.AAINVESTMENT PRIORITIES. An electing company


shall give investment priority to serving:


(1)AArural areas;


(2)AAareas designated as critically underserved


medically or educationally; and


(3)AAeducational institutions with high percentages of


economically disadvantaged students.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.074.AACONTRACTS FOR PRIVATE NETWORK SERVICES. (a)


An electing company shall provide a private network service under a


customer-specific contract.


(b)AAAn electing company shall offer private network service


contracts under this subchapter at 110 percent of the long run


incremental cost of providing the private network service,


including installation costs.


(c)AACommission approval of a contract is not required.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 21 (S.B. 983), Sec. 3, eff.


September 1, 2011.


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 13, eff.


September 1, 2011.


Sec.A59.075.AAPREFERRED RATE TREATMENT WARRANTED. The


classes of customers described by Section 59.072(a) warrant


preferred rate treatment. However, a rate charged for a service


must cover the service’s long run incremental cost.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.076.AAELECTION OF RATE TREATMENT. An educational


institution or a library may elect the rate treatment provided by


this subchapter or the discount provided by Subchapter B, Chapter


57.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.077.AAPRIVATE NETWORK SERVICES RATES AND TARIFFS.


(a)AANotwithstanding the pricing flexibility authorized by this


subtitle, an electing company’s rates for private network services


may not be increased before January 1, 2016.


(b)AAAn electing company may not assess an entity described


by Section 59.072(a) a tariffed special construction or


installation charge unless the company and the entity agree on the


assessment.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Amended by:


Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 22, eff.


September 7, 2005.


Acts 2011, 82nd Leg., R.S., Ch. 903 (S.B. 773), Sec. 9, eff.


September 1, 2011.


Sec.A59.078.AAPRIVATE LINE OR SPECIAL ACCESS RATES. (a) On


request by an educational institution or a library, an electing


company shall provide 1.544 megabits a second private line or
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special access service at 110 percent of the service’s long run


incremental cost, including installation costs.


(b)AAThe rate provided by Subsection (a) is in lieu of the


discount provided by Subchapter B, Chapter 57.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.079.AACOMPLAINTS LIMITED. Notwithstanding any other


provision of this title, an electing company is subject to a


complaint under Subchapter C or this subchapter only by an entity


described by Section 59.072(a).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.080.AAINTERCONNECTION OF NETWORK SERVICES. The


private network services provided under this subchapter may be


interconnected with other similar networks for distance learning,


telemedicine, and information-sharing purposes.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.081.AASHARING OR RESALE OF NETWORK SERVICES. (a) A


private network service may be used and shared among the entities


described by Section 59.072(a) but may not be otherwise shared or


resold to other customers.


(b)AAA service provided under this subchapter may not be


required to be resold to other customers at a rate provided by this


subchapter.


(c)AAThis section does not prohibit an otherwise permitted


resale of another service that an electing company may offer


through the use of the same facilities used to provide a private


network service offered under this subchapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A59.082.AAIMPLEMENTATION COSTS; INCREASE IN RATES AND


UNIVERSAL SERVICE FUNDS. The commission may not consider the cost


of implementing this subchapter in determining whether an electing


company is entitled to:


(1)AAa rate increase under this chapter; or


(2)AAincreased universal service funds under
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Subchapter B, Chapter 56.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 59.083.AACONTINUATION OF OBLIGATION.AANotwithstanding


any other provision of this title, an electing company shall


continue to comply with this subchapter until January 1, 2016,


regardless of:


(1)AAthe date the company elected under this chapter;


or


(2)AAany action taken in relation to that company under


Chapter 65.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 23,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 903 (S.B. 773), Sec. 10, eff.


September 1, 2011.
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ut.60.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 60. COMPETITIVE SAFEGUARDS


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A60.001.AAFAIR COMPETITION. To the extent necessary to


ensure that competition in telecommunications is fair to each


participant and to accelerate the improvement of


telecommunications in this state, the commission shall ensure that


the rates and rules of an incumbent local exchange company:


(1)AAare not unreasonably preferential, prejudicial,


or discriminatory; and


(2)AAare applied equitably and consistently.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.002.AAEXCLUSIVE JURISDICTION; ENFORCEMENT. (a)


The commission has exclusive jurisdiction to implement competitive


safeguards.


(b)AASection 58.025 does not prevent the commission from


enforcing this chapter.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.003.AACOMMISSION AUTHORITY. (a) The commission


may:


(1)AAestablish procedures with respect to a policy


stated in this subchapter or Subchapters B-H; and


(2)AAresolve a dispute that arises under a policy


described by Subdivision (1).


(b)AAThe commission shall adopt procedures for a proceeding


under Subchapters B and C. A procedure may:


(1)AAlimit discovery; and


(2)AAfor purposes of cross-examination align any party,


other than the office, with another party that has a similar


position.


(c)AAIn adopting a procedure under this section and in


1



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=58.025





resolving a dispute, the commission shall consider the action’s


effect on:


(1)AAconsumers;


(2)AAcompetitors; and


(3)AAthe incumbent local exchange company.


(d)AAThe commission, by order or rule, may not implement a


requirement that is contrary to a federal law or rule.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.004.AAAPPLICABILITY TO CERTAIN SMALLER INCUMBENT


LOCAL EXCHANGE COMPANIES; RULES. (a) Subchapters B, C, and H may


be applied to an incumbent local exchange company that serves fewer


than 31,000 access lines only on a bona fide request from a


certificated telecommunications utility.


(b)AAIn applying the rules adopted under Subchapters B, C,


and H to a company described by Subsection (a), the commission may


modify the rules in the public interest.


(c)AAThis section takes effect September 1, 1998.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.005.AAAPPLICABILITY TO CERTAIN LARGER INCUMBENT


LOCAL EXCHANGE COMPANIES; RULES. (a) Subchapters B, D, and F may


be applied to an incumbent local exchange company that, as of


September 1, 1995, has 31,000 or more access lines in this state but


fewer than one million access lines in this state only on a bona


fide request from a holder of a certificate of operating authority


or a service provider certificate of operating authority.


(b)AAIn applying the rules adopted under Subchapters B, D,


and F to a company described by Subsection (a), the commission may


modify the rules in the public interest.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.006.AABULLETIN BOARD SYSTEMS UNAFFECTED. This


subtitle does not:


(1)AArequire the commission to change the rate


treatment established by the commission in Docket No. 8387 for a


bulletin board system in a residence;
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(2)AAregulate or tax a bulletin board system or


Internet service provider that provides only enhanced or


information services and that does not provide a telecommunications


service; or


(3)AArequire a change in a rate charged to an entity


described by Subdivision (2) under a tariff in effect on September


1, 1995.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER B. UNBUNDLING


Sec.A60.021.AAMINIMUM UNBUNDLING REQUIREMENT. At a minimum,


an incumbent local exchange company shall unbundle its network to


the extent the Federal Communications Commission orders.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.022.AACOMMISSION UNBUNDLING ORDERS. (a) The


commission may adopt an order relating to the issue of unbundling of


local exchange company services in addition to the unbundling


required by Section 60.021.


(b)AABefore ordering further unbundling, the commission must


consider the public interest and competitive merits of further


unbundling.


(c)AAOn the request of a party, the commission shall proceed


by evidentiary hearing. If a request for a hearing is not made, the


commission may proceed by rulemaking.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.023.AAASSIGNMENT OF UNBUNDLED COMPONENT TO CATEGORY


OF SERVICE. The commission may assign an unbundled component to the


appropriate category of services under Chapter 58 according to the


purposes and intents of the categories.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER C. RESALE


Sec.A60.041.AALOOP RESALE TARIFF. (a) An incumbent local
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exchange company that on September 1, 1995, serves one million or


more access lines or that on or before September 1, 1995, elects


regulation under Chapter 58 shall file a usage sensitive loop


resale tariff.


(b)AAAn incumbent local exchange company shall file a usage


sensitive loop resale tariff not later than the 60th day after the


date a certificate of operating authority or a service provider


certificate of operating authority is granted under Chapter 54 if


the company:


(1)AAserves fewer than one million access lines; and


(2)AAis not an electing company under Chapter 58.


(c)AAThe commission shall conduct an appropriate proceeding


to determine the rates and terms of the resale tariff not later than


the 180th day after the date the tariff is filed.


(d)AAThe commission may not approve a usage sensitive rate


unless the rate recovers:


(1)AAthe total long run incremental cost of the loop on


an unseparated basis; and


(2)AAan appropriate contribution to joint and common


costs.


(e)AAExcept as provided by Section 60.044, a person may not


purchase from the resale tariff unless the person is the holder of:


(1)AAa certificate of convenience and necessity;


(2)AAa certificate of operating authority; or


(3)AAa service provider certificate of operating


authority.


(f)AAIn this section, "loop resale" means the purchase of the


local distribution channel or loop facility from the incumbent


local exchange company to resell to end user customers.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.042.AAPROHIBITED RESALE OR SHARING. (a) A provider


of telecommunications service may not impose a restriction on the


resale or sharing of a service:


(1)AAfor which the provider is not a dominant provider;


or


(2)AAentitled to regulatory treatment as a nonbasic
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service under Subchapter E, Chapter 58, if the provider is a company


electing regulation under Chapter 58.


(b)AAAn incumbent local exchange company must comply with the


resale provisions of 47 U.S.C. Section 251(c)(4), as amended,


unless exempted under 47 U.S.C. Section 251(f), as amended.


(c)AAIf a company electing under Chapter 58 offers basic or


nonbasic services regulated by the commission to its retail


customers as a promotional offering, the electing company shall


make those services available for resale by a certificated


telecommunications utility on terms that are no less favorable than


the terms on which the services are made available to retail


customers in accordance with this section. For a promotion with a


duration of 90 days or less, the electing company ’s basic or


nonbasic services shall be made available to the certificated


telecommunications utility at the electing company’s promotional


rate, without an avoided-cost discount. For a promotion with a


duration of more than 90 days, the electing company’s basic or


nonbasic services shall be made available to the certificated


telecommunications utility at a rate reflecting the avoided-cost


discount, if any, from the promotional rate.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. Amended


by Acts 1999, 76th Leg., ch. 1212, Sec. 51, eff. Sept. 1, 1999.


Sec.A60.043.AARESALE OBLIGATION. A holder of a certificate


of operating authority or a service provider certificate of


operating authority shall permit a local exchange company to resell


the holder’s loop facilities at the holder’s regularly published


rates if the local exchange company:


(1)AAdoes not have loop facilities; and


(2)AAhas a request for service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.044.AAELIMINATION OF RESALE PROHIBITIONS. (a)


Except as provided by Subsections (c) and (d), the commission shall


eliminate all resale prohibitions in the tariffs of an electing


company on the:


(1)AAcompletion of the commission’s costing and pricing
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rulemaking;


(2)AAcompletion of rate rebalancing of the incumbent


local exchange company rates under Subchapter F; and


(3)AAremoval of all prohibitions on an incumbent local


exchange company’s provision of interLATA services.


(b)AAExcept as provided by Subsections (c) and (d), the


commission shall eliminate all resale prohibitions in the tariffs


of an electing company that has one million access lines or more on


removal of all prohibitions on the company ’s provision of interLATA


service.


(c)AAAfter the resale prohibitions are eliminated under this


section:


(1)AAthe commission shall continue to prohibit the


resale of local exchange or directory assistance flat rate services


as a substitute for usage sensitive services; and


(2)AAresidence service may not be resold to a business


customer.


(d)AAA service or function may be offered for resale only to


the same class of customer to which the incumbent local exchange


company sells the service if the commission finds that:


(1)AAas a result of the costing and pricing proceeding


the rate for the service or function will be less than the cost of


providing the service or function; and


(2)AAthe difference in rate and cost will not be


recovered from the universal service fund.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.045.AARESALE OR SHARING ARRANGEMENTS UNAFFECTED.


This subchapter does not change a resale or sharing arrangement


permitted in an incumbent local exchange company tariff that:


(1)AAexisted on September 1, 1995; or


(2)AAwas filed on or before May 1, 1995, by an incumbent


local exchange company that serves more than five million access


lines in this state.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER D. IMPUTATION
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Sec.A60.061.AARULES. (a) The commission shall adopt rules


governing imputation of the price of a service.


(b)AAImputation is a regulatory policy the commission shall


apply to prevent an incumbent local exchange company from selling a


service or function to another telecommunications utility at a


price that is higher than the rate the incumbent local exchange


company implicitly includes in services it provides to the


company’s retail customers.


(c)AAThe commission may require imputation only of the price


of a service that is:


(1)AAnot generally available from a source other than


the incumbent local exchange company; and


(2)AAnecessary for the competitor to provide a


competing service.


(d)AAThe commission may require imputation only on a


service-by-service basis and may not require imputation on a


rate-element-by-element basis.


(e)AAFor a service for which the commission may require


imputation under Subsection (c) and that is provided under a


customer specific contract, the commission:


(1)AAmay require imputation only on a


service-by-service basis within the contract; and


(2)AAmay not require imputation on a


rate-element-by-element basis.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.062.AAEXCEPTION FOR CAPPED PRICE. The commission


may not require imputation of the price to a local exchange


telephone service while the price is capped under Chapter 58 or 59.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.063.AAIMPUTATION FOR SWITCHED ACCESS. The


commission shall impute the price of switched access service to the


price of each service for which switched access service is a


component until switched access service is competitively


available.


7



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=58

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=59





Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.064.AARECOVERY OF COST OF PROVIDING SERVICE. (a) An


incumbent local exchange company shall demonstrate that the price


it charges for retail service recovers the cost of providing the


service.


(b)AAFor purposes of this section, the cost of providing the


service is the sum of:


(1)AAeach specifically tariffed premium rate for each


noncompetitive service or service function, or each element of a


noncompetitive service or service function, or the functional


equivalent, that is used to provide the service;


(2)AAthe total service long run incremental cost of the


competitive services or service functions that are used;


(3)AAeach cost, not reflected in Subdivision (1) or


(2), that is specifically associated with providing the service or


group of services; and


(4)AAeach cost or surcharge associated with an explicit


subsidy applied to all providers of the service to promote


universal service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.065.AAWAIVERS. If the commission determines that a


waiver is in the public interest, the commission may waive an


imputation requirement for a public interest service such as:


(1)AA9-1-1 service; or


(2)AAdual party relay service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER E. TELECOMMUNICATIONS NUMBER PORTABILITY


Sec.A60.081.AADEFINITION. In this subchapter,


"telecommunications number portability" means the ability of a


telecommunications services user who is changing from one


telecommunications service provider to another provider to retain a


telephone number, to the extent technically feasible, without


impairing the quality, reliability, or convenience of service.
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Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.082.AAPORTABILITY GUIDELINES. (a) Because a


uniform national number plan is valuable and necessary to this


state, the commission by rule shall adopt guidelines governing


telecommunications number portability and the assignment of


telephone numbers in a competitively neutral manner.


(b)AAThe rules may not be inconsistent with the rules and


regulations of the Federal Communications Commission regarding


telecommunications number portability.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.083.AAINTERIM RETENTION OF CONSUMER NUMBERS. As an


interim measure, the commission shall adopt reasonable mechanisms,


including, at minimum, the use of call forwarding and direct inward


dialing, to allow consumers to retain their telephone numbers.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.084.AARATES FOR INTERIM PORTABILITY MEASURES. (a)


An incumbent local exchange company with one million or more access


lines shall file tariffs, and the commission shall determine


reasonable rates to be charged by the company for:


(1)AAcall forwarding;


(2)AAdirect inward dialing; and


(3)AAany other mechanism the commission determines


should be used as an interim telecommunications number portability


measure by a new entrant.


(b)AAAn incumbent local exchange company with fewer than one


million access lines that serves an area in which a certificate of


operating authority or a service provider certificate of operating


authority has been granted shall, not later than the 60th day after


the date of a bona fide request, file tariffs in accordance with


Subsection (a).


(c)AANot later than the 60th day after the date a company


files tariffs under Subsection (b), the commission shall determine


reasonable rates in accordance with Subsection (a).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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SUBCHAPTER F. PRICING


Sec.A60.101.AAPRICING RULE. (a) The commission shall adopt


a pricing rule.


(b)AAIn adopting the pricing rule, the commission shall:


(1)AAensure that each price for a monopoly service


remains affordable;


(2)AAensure that each price for competitive service is


not:


(A)AAunreasonably preferential, prejudicial, or


discriminatory;


(B)AAdirectly or indirectly subsidized by a


noncompetitive service; or


(C)AApredatory or anticompetitive; and


(3)AArequire that each service recover the appropriate


costs, including joint and common costs, of each facility and


function used to provide the service.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.102.AAADOPTION OF COST STUDIES BY CERTAIN COMPANIES.


The commission shall allow an incumbent local exchange company that


is not a Tier 1 local exchange company on September 1, 1995, to


adopt, at that company’s option, the cost studies approved by the


commission for a Tier 1 local exchange company.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER G. INTERCONNECTION


Sec.A60.121.AADEFINITION. In this subchapter,


"interconnection" means, for calls that originate and terminate in


this state, the termination of local intraexchange traffic of


another local exchange company or holder of a service provider


certificate of operating authority within the local calling area of


the terminating local exchange company or certificate holder.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A60.122.AAEXCLUSIVE JURISDICTION. The commission has


exclusive jurisdiction to determine rates and terms for


interconnection for a holder of a certificate of convenience and


necessity, a certificate of operating authority, or a service


provider certificate of operating authority.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.123.AAINAPPLICABILITY OF SUBCHAPTER. This


subchapter does not apply to a rate for the existing termination of


cellular or interexchange traffic.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.124.AAINTEROPERABLE NETWORKS REQUIRED. (a) The


commission shall require each telecommunications provider to


maintain interoperable networks.


(b)AAThe commission may:


(1)AAadopt rules, including generic rules that are


responsive to changes in federal law or a development in the local


exchange market; and


(2)AAset policies governing interconnection


arrangements.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.125.AADETERMINATION OF INTERCONNECTION RATES. (a)


Telecommunications providers shall negotiate network


interconnectivity, charges, and terms.


(b)AAIf interconnectivity, charges, and terms are


successfully negotiated, the commission shall approve the


interconnection rates.


(c)AAIf telecommunications providers do not enter into a


mutually agreed compensation rate under this section, each provider


shall reciprocally terminate the other provider ’s traffic at no


charge for the first nine months after the date the first call is


terminated between the providers.


(d)AADuring the nine-month period prescribed by Subsection


(c), the commission shall complete a proceeding to establish


reciprocal interconnection rates and terms. The commission shall
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establish reciprocal interconnection rates and terms based solely


on the commission proceeding.


(e)AAIn establishing the initial interconnection rate, the


commission may not require cost studies from the new entrant.


(f)AAOn or after the third anniversary of the date the first


call is terminated between the providers, the commission, on


receipt of a complaint, may require cost studies by a new entrant to


establish interconnection rates.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.126.AAINTERCONNECTIVITY NEGOTIATIONS; DISPUTE


RESOLUTION. The commission may resolve a dispute filed by a party


to a negotiation under Section 60.125(a).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.127.AAADOPTION OF APPROVED INTERCONNECTION RATES.


(a) An incumbent local exchange company may adopt the


interconnection rates the commission approves for a larger


incumbent local exchange company without additional cost


justification.


(b)AAIf an incumbent local exchange company does not adopt


the interconnection rates of a larger company or negotiates under


Section 60.125(a), the company is governed by Sections


60.125(c)-(f).


(c)AAIf the incumbent local exchange company adopts the


interconnection rates of another incumbent local exchange company,


the new entrant may adopt those rates as the new entrant’s


interconnection rates.


(d)AAIf the incumbent local exchange company elects to file


its own tariff, the new entrant must also file its own


interconnection tariff.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.128.AAUSE OF RATES RESTRICTED. The commission may


not use interconnection rates under this subchapter as a basis to


alter interconnection rates for other services.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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SUBCHAPTER H. EXPANDED INTERCONNECTION


Sec.A60.141.AAEXPANDED INTERCONNECTION RULES. The


commission shall adopt rules for expanded interconnection that:


(1)AAare consistent with the rules and regulations of


the Federal Communications Commission relating to expanded


interconnection;


(2)AAtreat intrastate private line services as special


access service; and


(3)AAprovide that if an incumbent local exchange


company is required to provide expanded interconnection to another


local exchange company, the second local exchange company shall in


a similar manner provide expanded interconnection to the first


company.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


SUBCHAPTER I. LOCAL EXCHANGE COMPANY REQUIREMENTS


Sec.A60.161.AAINCUMBENT LOCAL EXCHANGE COMPANY


REQUIREMENTS. An incumbent local exchange company may not


unreasonably:


(1)AAdiscriminate against another provider by refusing


access to the local exchange;


(2)AArefuse or delay an interconnection to another


provider;


(3)AAdegrade the quality of access the company provides


to another provider;


(4)AAimpair the speed, quality, or efficiency of a line


used by another provider;


(5)AAfail to fully disclose in a timely manner on


request all available information necessary to design equipment


that will meet the specifications of the local exchange network; or


(6)AArefuse or delay access by a person to another


provider.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.
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Sec.A60.162.AAEXPANDED INTERCONNECTION. This subchapter


does not require an incumbent local exchange company to provide


expanded interconnection as that term is defined by the Federal


Communications Commission.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.163.AAINFRASTRUCTURE SHARING. (a) The commission


shall adopt rules that require a local exchange company to share


public switched network infrastructure and technology with a


requesting local exchange company that lacks economies of scale or


scope, to enable the requesting company to provide


telecommunications services in each geographic area for which the


requesting company is designated as the sole carrier of last


resort.


(b)AAThe rules governing the sharing:


(1)AAmay not require a local exchange company to make a


decision that is uneconomic or adverse to the public;


(2)AAshall permit, but may not require, joint ownership


and operation of public switched network infrastructure and


services by or among the local exchange companies that share


infrastructure; and


(3)AAshall establish conditions that promote


cooperation between local exchange companies.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A60.164.AAPERMISSIBLE JOINT MARKETING. Except as


prescribed in Chapters 61, 62, and 63, the commission may not adopt


any rule or order that would prohibit a local exchange company from


jointly marketing or selling its products and services with the


products and services of any of its affiliates in any manner


permitted by federal law or applicable rules or orders of the


Federal Communications Commission.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 52, eff. Sept. 1,


1999.


Sec.A60.165.AAAFFILIATE RULE. Except as prescribed in


Chapters 61, 62, and 63, the commission may not adopt any rule or
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order that would prescribe for any local exchange company any


affiliate rule, including any accounting rule, any cost allocation


rule, or any structural separation rule, that is more burdensome


than federal law or applicable rules or orders of the Federal


Communications Commission. Notwithstanding any other provision in


this title, the commission may not attribute or impute to a local


exchange company a price discount offered by an affiliate of the


local exchange company to the affiliate ’s customers. This section


does not limit the authority of the commission to consider a


complaint brought under Subchapter A, Chapter 52, Section 53.003,


or this chapter.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 52, eff. Sept. 1,


1999.


SUBCHAPTER J. WHOLESALE CODE OF CONDUCT


Sec. 60.201.AASTATEMENT OF POLICY. It is the policy of this


state that providers of telecommunications services operate in a


manner that is consistent with minimum standards to provide


customers with continued competitive choices.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 24,


eff. September 7, 2005.


Sec. 60.202.AAAPPLICABILITY OF SUBCHAPTER. A provision of


this subchapter applies only to the extent the provision has not


been preempted by federal law or a rule, regulation, or order of the


Federal Communications Commission.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 24,


eff. September 7, 2005.


Sec. 60.203.AAMINIMUM SERVICE REQUIREMENTS. A


telecommunications provider may not unreasonably:


(1)AAdiscriminate against another provider by refusing


access to an exchange;


(2)AArefuse or delay an interconnection to another


provider;


(3)AAdegrade the quality of access the
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telecommunications provider provides to another provider;


(4)AAimpair the speed, quality, or efficiency of a line


used by another provider;


(5)AAfail to fully disclose in a timely manner on


request all available information necessary to design equipment


that will meet the specifications of the network; or


(6)AArefuse or delay access by a person to another


provider.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 24,


eff. September 7, 2005.


Sec. 60.204.AAINTERCONNECTION. A telecommunications


provider shall provide interconnection with other


telecommunications providers ’ networks for the transmission and


routing of telephone exchange service and exchange access.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 24,


eff. September 7, 2005.


Sec. 60.205.AANUMBER PORTABILITY. A telecommunications


provider shall provide number portability in accordance with


federal requirements.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 24,


eff. September 7, 2005.


Sec. 60.206.AADUTY TO NEGOTIATE. A telecommunications


provider shall negotiate in good faith the terms and conditions of


any agreement.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 24,


eff. September 7, 2005.


Sec. 60.207.AADIALING PARITY. (a) A telecommunications


provider shall provide dialing parity to competing


telecommunications providers of telephone exchange service and


telephone toll service.


(b)AAA telecommunications provider shall provide


nondiscriminatory access to telephone numbers, operator services,


directory assistance, and directory listings and may not delay that
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access unreasonably.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 24,


eff. September 7, 2005.


Sec. 60.208.AAACCESS TO RIGHTS-OF-WAY. A telecommunications


provider shall provide access to poles, ducts, conduits, and


rights-of-way to competing providers of telecommunications service


on rates, terms, and conditions that are just, reasonable, and


nondiscriminatory.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 24,


eff. September 7, 2005.


Sec. 60.209.AARECIPROCAL COMPENSATION. A telecommunications


provider shall establish reciprocal compensation arrangements for


the transport and termination of telecommunications.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 24,


eff. September 7, 2005.


Sec. 60.210.AAACCESS TO SERVICES. A telecommunications


provider shall provide access to:


(1)AA911 and E-911 service;


(2)AAdirectory assistance service to allow other


telecommunications providers’ customers to obtain telephone


numbers; and


(3)AAoperator call completion service.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 24,


eff. September 7, 2005.
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ut.62.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 62. BROADCASTER SAFEGUARDS


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A62.001.AAAPPLICABILITY OF CHAPTER. This chapter does


not apply to a cable company.


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec.A62.002.AADEFINITIONS. In this chapter:


(1)AA"Audio programming":


(A)AAmeans programming:


(i)AAprovided by an amplitude modulation or


frequency modulation broadcast radio station; or


(ii)AAgenerally considered comparable to


programming described by Subparagraph (i); and


(B)AAdoes not include an audio-related service


offered by an incumbent local exchange company on September 1,


1995.


(2)AA"Video programming" means programming provided by


or generally considered comparable to programming provided by a


television broadcast station as defined by Section 602,


Communications Act of 1934 (47 U.S.C. Section 522).


Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997.


Sec. 62.003.AAREQUIREMENTS RELATING TO AUDIO AND VIDEO


PROGRAMMING. (a) This section applies only to a provider of


advanced services or local exchange telephone service that has more


than 500,000 access lines in service in this state and that delivers


audio programming with localized content or video programming to


its subscribers in those service areas where such provider is not


regulated as a cable system under federal law.


(b)AANotwithstanding any other provision of this title, a


provider of advanced services or local exchange telephone service


shall provide subscribers access to the signals of the local
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broadcast television and radio stations licensed by the Federal


Communications Commission to serve those subscribers over the air;


provided with respect to low power television stations, this


section shall only apply to those low power television stations


that are "qualified low power stations" as defined in 47 U.S.C.


Section 534(h)(2).


(c)AATo facilitate access by subscribers of a provider of


advanced services or local exchange telephone service to the


signals of local broadcast stations, a station either shall be


granted mandatory carriage or may request retransmission consent


with the provider.


(d)AAThis title does not require a provider of advanced


services or local exchange telephone service to provide a


television or radio station valuable consideration in exchange for


carriage.


(e)AAA provider of advanced services or local exchange


telephone service shall transmit without degradation the signals a


local broadcast station delivers to the provider.AAThe


transmission quality offered a broadcast station may not be lower


than the quality made available to another broadcast station or


video or audio programming source.


(f)AAA provider of advanced services or local exchange


telephone service that delivers audio or video programming to its


subscribers may not:


(1)AAdiscriminate among broadcast stations or between


broadcast stations on the one hand and programming providers on the


other with respect to transmission of their signals, taking into


account any consideration afforded a provider of advanced services


or local exchange telephone service by any such programming


provider or broadcast station; or


(2)AAdelete, change, or alter a copyright


identification transmitted as part of a broadcast station ’s signal.


(g)AAA provider of advanced services or local exchange


telephone service that delivers audio or video programming shall be


subject to any applicable network nonduplication or syndicated


exclusivity rules promulgated by the Federal Communications


Commission to the extent applicable to cable systems as defined by
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the commission.


(h)AAA provider of advanced services or local exchange


telephone service that delivers audio or video programming to its


subscribers shall include all programming providers in a subscriber


programming guide, if any, that lists program schedules.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 25,


eff. September 7, 2005.
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ut.64.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 64. CUSTOMER PROTECTION


SUBCHAPTER A. GENERAL PROVISIONS


Sec.A64.001.AACUSTOMER PROTECTION POLICY. (a) The


legislature finds that new developments in telecommunications


services, as well as changes in market structure, marketing


techniques, and technology, make it essential that customers have


safeguards against fraudulent, unfair, misleading, deceptive, or


anticompetitive business practices and against businesses that do


not have the technical and financial resources to provide adequate


service.


(b)AAThe purpose of this chapter is to establish customer


protection standards and confer on the commission authority to


adopt and enforce rules to protect customers from fraudulent,


unfair, misleading, deceptive, or anticompetitive practices.


(c)AANothing in this section shall be construed to abridge


customer rights set forth in commission rules in effect at the time


of the enactment of this chapter.


(d)AAThis chapter does not limit the constitutional,


statutory, and common law authority of the office of the attorney


general.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


Sec.A64.002.AADEFINITIONS. In this chapter:


(1)AA"Billing agent" means any entity that submits


charges to the billing utility on behalf of itself or any provider


of a product or service.


(2)AA"Billing utility" means any telecommunications


provider, as defined by Section 51.002, that issues a bill directly


to a customer for any telecommunications product or service.


(3)AA"Certificated telecommunications utility" means a


telecommunications utility that has been granted either a


1



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=51.002





certificate of convenience and necessity, a certificate of


operating authority, or a service provider certificate of operating


authority.


(4)AA"Customer" means any person in whose name


telephone service is billed, including individuals, governmental


units at all levels of government, corporate entities, and any


other entity with legal capacity to be billed for telephone


service.


(5)AA"Service provider" means any entity that offers a


product or service to a customer and that directly or indirectly


charges to or collects from a customer’s bill an amount for the


product or service on a customer’s bill received from a billing


utility.


(6)AA"Telecommunications utility" has the meaning


assigned by Section 51.002.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


Sec.A64.004.AACUSTOMER PROTECTION STANDARDS. (a) All


buyers of telecommunications services are entitled to:


(1)AAprotection from fraudulent, unfair, misleading,


deceptive, or anticompetitive practices, including protection from


being billed for services that were not authorized or provided;


(2)AAchoice of a telecommunications service provider


and to have that choice honored;


(3)AAinformation in English and Spanish and any other


language as the commission deems necessary concerning rates, key


terms, and conditions;


(4)AAprotection from discrimination on the basis of


race, color, sex, nationality, religion, marital status, income


level, or source of income and from unreasonable discrimination on


the basis of geographic location;


(5)AAimpartial and prompt resolution of disputes with a


certificated telecommunications utility and disputes with a


telecommunications service provider related to unauthorized


charges and switching of service;


(6)AAprivacy of customer consumption and credit


2



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=51.002





information;


(7)AAaccuracy of billing;


(8)AAbills presented in a clear, readable format and


easy-to-understand language;


(9)AAinformation in English and Spanish and any other


language as the commission deems necessary concerning low-income


assistance programs and deferred payment plans;


(10)AAall consumer protections and disclosures


established by the Fair Credit Reporting Act (15 U.S.C. Section


1681 et seq.) and the Truth in Lending Act (15 U.S.C. Section 1601


et seq.); and


(11)AAprograms that offer eligible low-income


customers an affordable rate package and bill payment assistance


programs designed to reduce uncollectible accounts.


(b)AAThe commission may adopt and enforce rules as necessary


or appropriate to carry out this section, including rules for


minimum service standards for a certificated telecommunications


utility relating to customer deposits and the extension of credit,


switching fees, termination of service, an affordable rate package,


and bill payment assistance programs for low-income customers. The


commission may waive language requirements for good cause.


(c)AAThe commission shall request the comments of the office


of the attorney general in developing the rules that may be


necessary or appropriate to carry out this section.


(d)AAThe commission shall coordinate its enforcement efforts


regarding the prosecution of fraudulent, misleading, deceptive,


and anticompetitive business practices with the office of the


attorney general in order to ensure consistent treatment of


specific alleged violations.


(e)AANothing in this section shall be construed to abridge


customer rights set forth in commission rules in effect at the time


of the enactment of this chapter.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


SUBCHAPTER B. CERTIFICATION, REGISTRATION, AND REPORTING


REQUIREMENTS
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Sec.A64.051.AAADOPTION OF RULES. (a) The commission shall


adopt rules relating to certification, registration, and reporting


requirements for a certificated telecommunications utility, all


telecommunications utilities that are not dominant carriers, and


pay telephone providers.


(b)AAThe rules adopted under Subsection (a) shall be


consistent with and no less effective than federal law and may not


require the disclosure of highly sensitive competitive or trade


secret information.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


Sec.A64.052.AASCOPE OF RULES. The commission may adopt and


enforce rules to:


(1)AArequire certification or registration with the


commission as a condition of doing business in this state;


(2)AAamend certificates or registrations to reflect


changed ownership and control;


(3)AAestablish rules for customer service and


protection;


(4)AAsuspend or revoke certificates or registrations


for repeated violations of this chapter or commission rules, except


that the commission may not revoke a certificate of convenience and


necessity of a telecommunications utility except as provided by


Section 54.008; and


(5)AAorder disconnection of a pay telephone service


provider’s pay telephones or revocation of certification or


registration for repeated violations of this chapter or commission


rules.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


Sec.A64.053.AAREPORTS. The commission may require a


telecommunications service provider to submit reports to the


commission concerning any matter over which it has authority under


this chapter.


4



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.008





Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


SUBCHAPTER C. CUSTOMER’S RIGHT TO CHOICE


Sec.A64.101.AAPOLICY. It is the policy of this state that


all customers be protected from the unauthorized switching of a


telecommunications service provider selected by the customer to


provide service.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


Sec.A64.102.AARULES RELATING TO CHOICE. The commission


shall adopt and enforce rules that:


(1)AAensure that customers are protected from deceptive


practices employed in obtaining authorizations of service and in


the verification of change orders, including negative option


marketing, sweepstakes, and contests that cause customers to


unknowingly change their telecommunications service provider;


(2)AAprovide for clear, easily understandable


identification, in each bill sent to a customer, of all


telecommunications service providers submitting charges on the


bill;


(3)AAensure that every service provider submitting


charges on the bill is clearly and easily identified on the bill


along with its services, products, and charges;


(4)AAprovide that unauthorized changes in service be


remedied at no cost to the customer within a period established by


the commission;


(5)AArequire refunds or credits to the customer in the


event of an unauthorized change; and


(6)AAprovide for penalties for violations of commission


rules adopted under this section, including fines and revocation of


certificates or registrations, by this action denying the


certificated telecommunications utility the right to provide


service in this state, except that the commission may not revoke a


certificate of convenience and necessity of a telecommunications
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utility except as provided by Section 54.008.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


SUBCHAPTER D. PROTECTION AGAINST UNAUTHORIZED CHARGES


Sec.A64.151.AAREQUIREMENTS FOR SUBMITTING CHARGES. (a) A


service provider or billing agent may submit charges for a new


product or service to be billed on a customer’s telephone bill on or


after the effective date of this section only if:


(1)AAthe service provider offering the product or


service has thoroughly informed the customer of the product or


service being offered, including all associated charges, and has


explicitly informed the customer that the associated charges for


the product or service will appear on the customer’s telephone


bill;


(2)AAthe customer has clearly and explicitly consented


to obtain the product or service offered and to have the associated


charges appear on the customer’s telephone bill and the consent has


been verified as provided by Subsection (b); and


(3)AAthe service provider offering the product or


service and any billing agent for the service provider:


(A)AAhas provided the customer with a toll-free


telephone number the customer may call and an address to which the


customer may write to resolve any billing dispute and to answer


questions; and


(B)AAhas contracted with the billing utility to


bill for products and services on the billing utility ’s bill as


provided by Subsection (c).


(b)AAThe customer consent required by Subsection (a)(2) must


be verified by the service provider offering the product or service


by authorization from the customer. A record of the customer


consent, including verification, must be maintained by the service


provider offering the product or service for a period of at least 24


months immediately after the consent and verification have been


obtained. The method of obtaining customer consent and


verification must include one or more of the following:
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(1)AAwritten authorization from the customer;


(2)AAtoll-free electronic authorization placed from


the telephone number that is the subject of the product or service;


(3)AAoral authorization obtained by an independent


third party; or


(4)AAany other method of authorization approved by the


commission or the Federal Communications Commission.


(c)AAThe contract required by Subsection (a)(3)(B) must


include the service provider’s name, business address, and business


telephone number and shall be maintained by the billing utility for


as long as the billing for the products and services continues and


for the 24 months immediately following the permanent


discontinuation of the billing.


(d)AAA service provider offering a product or service to be


charged on a customer’s telephone bill and any billing agent for the


service provider may not use any fraudulent, unfair, misleading,


deceptive, or anticompetitive marketing practice to obtain


customers, including the use of negative option marketing,


sweepstakes, and contests.


(e)AAUnless verification is required by federal law or rules


implementing federal law, Subsection (b) does not apply to


customer-initiated transactions with a certificated


telecommunications provider for which the service provider has the


appropriate documentation.


(f)AAIf a service provider is notified by a billing utility


that a customer has reported to the billing utility that a charge


made by the service provider is unauthorized, the service provider


shall cease to charge the customer for the unauthorized product or


service.


(g)AAThis section does not apply to message


telecommunications services charges that are initiated by dialing


1+, 0+, 0-, 1010XXX, or collect calls and charges for video services


if the service provider has the necessary call detail record to


establish the billing for the call or service.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.
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Sec.A64.152.AARESPONSIBILITIES OF BILLING UTILITY. (a) If a


customer’s telephone bill is charged for any product or service


without proper customer consent or verification, the billing


utility, on its knowledge or notification of any unauthorized


charge, shall promptly, not later than 45 days after the date of


knowledge or notification of the charge:


(1)AAnotify the service provider to cease charging the


customer for the unauthorized product or service;


(2)AAremove any unauthorized charge from the customer’s


bill;


(3)AArefund or credit to the customer all money that has


been paid by the customer for any unauthorized charge, and if the


unauthorized charge is not adjusted within three billing cycles,


shall pay interest on the amount of the unauthorized charge;


(4)AAon the customer’s request, provide the customer


with all billing records under its control related to any


unauthorized charge within 15 business days after the date of the


removal of the unauthorized charge from the customer’s bill; and


(5)AAmaintain for at least 24 months a record of every


customer who has experienced any unauthorized charge for a product


or service on the customer’s telephone bill and who has notified the


billing utility of the unauthorized charge.


(b)AAA record required by Subsection (a)(5) shall contain for


each unauthorized charge:


(1)AAthe name of the service provider that offered the


product or service;


(2)AAany affected telephone numbers or addresses;


(3)AAthe date the customer requested that the billing


utility remove the unauthorized charge;


(4)AAthe date the unauthorized charge was removed from


the customer’s telephone bill; and


(5)AAthe date any money that the customer paid for the


unauthorized charges was refunded or credited to the customer.


(c)AAA billing utility may not:


(1)AAdisconnect or terminate telecommunications


service to any customer for nonpayment of an unauthorized charge;


or
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(2)AAfile an unfavorable credit report against a


customer who has not paid charges the customer has alleged were


unauthorized unless the dispute regarding the unauthorized charge


is ultimately resolved against the customer, except that the


customer shall remain obligated to pay any charges that are not in


dispute, and this subsection does not apply to those undisputed


charges.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


Sec.A64.153.AARECORDS OF DISPUTED CHARGES. (a) Every


service provider shall maintain a record of every disputed charge


for a product or service placed on a customer’s bill.


(b)AAThe record required under Subsection (a) shall contain


for every disputed charge:


(1)AAany affected telephone numbers or addresses;


(2)AAthe date the customer requested that the billing


utility remove the unauthorized charge;


(3)AAthe date the unauthorized charge was removed from


the customer’s telephone bill; and


(4)AAthe date action was taken to refund or credit to


the customer any money that the customer paid for the unauthorized


charges.


(c)AAThe record required by Subsection (a) shall be


maintained for at least 24 months following the completion of all


steps required by Section 64.152(a).


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


Sec.A64.154.AANOTICE. (a) A billing utility shall provide


notice of a customer ’s rights under this section in the manner


prescribed by the commission.


(b)AANotice of a customer’s rights must be provided by mail


to each residential and retail business customer within 60 days of


the effective date of this section or by inclusion in the


publication of the telephone directory next following the effective


date of this section. In addition, each billing utility shall send
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the notice to new customers at the time service is initiated or to


any customer at that customer ’s request.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


Sec.A64.155.AAPROVIDING COPY OF RECORDS. A billing utility


shall provide a copy of records maintained under Sections


64.151(c), 64.152, and 64.154 to the commission staff on request. A


service provider shall provide a copy of records maintained under


Sections 64.151(b) and 64.153 to the commission on request.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


Sec.A64.156.AAVIOLATIONS. (a) If the commission finds that


a billing utility violated this subchapter, the commission may


implement penalties and other enforcement actions under Chapter 15.


(b)AAIf the commission finds that any other service provider


or billing agent subject to this subchapter has violated this


subchapter or has knowingly provided false information to the


commission on matters subject to this subchapter, the commission


may enforce the provisions of Chapter 15 against the service


provider or billing agent as if it were regulated by the commission.


(c)AANeither the authority granted under this section nor any


other provision of this subchapter shall be construed to grant the


commission jurisdiction to regulate service providers or billing


agents who are not otherwise subject to commission regulation,


other than as specifically provided by this chapter.


(d)AAIf the commission finds that a billing utility or


service provider repeatedly violates this subchapter, the


commission may, if the action is consistent with the public


interest, suspend, restrict, or revoke the registration or


certificate of the telecommunications service provider, by this


action denying the telecommunications service provider the right to


provide service in this state, except that the commission may not


revoke a certificate of convenience and necessity of a


telecommunications utility except as provided by Section 54.008.


(e)AAIf the commission finds that a service provider or
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billing agent has repeatedly violated any provision of this


subchapter, the commission may order the billing utility to


terminate billing and collection services for that service provider


or billing agent.


(f)AANothing in this subchapter shall be construed to


preclude a billing utility from taking action on its own to


terminate or restrict its billing and collection services.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


Sec.A64.157.AADISPUTES. (a) The commission may resolve


disputes between a retail customer and a billing utility, service


provider, or telecommunications utility.


(b)AAIn exercising its authority under Subsection (a), the


commission may:


(1)AAorder a billing utility or service provider to


produce information or records;


(2)AArequire that all contracts, bills, and other


communications from a billing utility or service provider display a


working toll-free telephone number that customers may call with


complaints and inquiries;


(3)AArequire a billing utility or service provider to


refund or credit overcharges or unauthorized charges with interest


if the billing utility or service provider has failed to comply with


commission rules or a contract with the customer;


(4)AAorder appropriate relief to ensure that a


customer’s choice of a telecommunications service provider is


honored;


(5)AArequire the continuation of service to a


residential or small commercial customer while a dispute is pending


regarding charges the customer has alleged were unauthorized; and


(6)AAinvestigate an alleged violation.


(c)AAThe commission shall adopt procedures for the


resolution of disputes in a timely manner, which in no event shall


exceed 60 days.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.
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Sec.A64.158.AACONSISTENCY WITH FEDERAL LAW. Rules adopted


by the commission under this subchapter shall be consistent with


and not more burdensome than applicable federal laws and rules.


Added by Acts 1999, 76th Leg., ch. 1212, Sec. 55, eff. Sept. 1,


1999.


SUBCHAPTER E. PUBLICATION OF MOBILE SERVICE CUSTOMER TELEPHONE


NUMBERS


Sec. 64.201.AADEFINITION. In this subchapter, "commercial


mobile service provider" means a provider of commercial mobile


service as defined by Section 332(d), Communications Act of 1934


(47 U.S.C. Section 151 et seq.), Federal Communications Commission


rules, and the Omnibus Budget Reconciliation Act of 1993 (Pub. L.


No. 103-66).


Added by Acts 2005, 79th Leg., Ch. 226 (H.B. 2553), Sec. 1, eff.


September 1, 2005.


Sec. 64.202.AACONSENT REQUIRED. (a) A commercial mobile


service provider doing business in this state may not publish in a


directory or provide for publication in a directory the name and


telephone number of a mobile service customer in this state without


the express consent of the customer. The consent of a customer must


be given:


(1)AAin writing on a separate document that includes


the customer’s signature and the date;


(2)AAverbally; or


(3)AAon a website maintained by the commercial mobile


service provider.


(b)AABefore a customer consents under Subsection (a), a


commercial mobile service provider must disclose to the customer in


writing or verbally, as appropriate, that:


(1)AAby consenting the customer agrees to have the


customer’s telephone number sold or licensed as part of a list of


customers and the customer ’s telephone number may be included in a


publicly available directory; and
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(2)AAif the customer’s calling plan bills the customer


for unsolicited calls or text messages from a telemarketer, by


consenting to have the customer’s telephone number sold or licensed


as part of a list of customers or be included in a publicly


available directory, the customer may incur additional charges for


receiving unsolicited calls or text messages.


(c)AAA customer who consents under Subsection (a) may revoke


that consent at any time. A commercial mobile service provider


shall comply with the customer ’s request not later than the 60th day


after the date the request is made.


(d)AAA commercial mobile service provider may not bill a


mobile services customer for not consenting under Subsection (a).


Added by Acts 2005, 79th Leg., Ch. 226 (H.B. 2553), Sec. 1, eff.


September 1, 2005.


Sec. 64.203.AAVIOLATIONS. (a) The attorney general may


investigate violations of this subchapter and file civil


enforcement actions seeking injunctive relief, attorney’s fees,


and civil penalties in an amount not to exceed $1,000 for each


violation.AAIf the court finds the defendant wilfully or knowingly


violated this subchapter, the court may increase the amount of the


civil penalties to an amount not to exceed $3,000 for each


violation.


(b)AAChapter 15 does not apply to a violation of this


subchapter.


Added by Acts 2005, 79th Leg., Ch. 226 (H.B. 2553), Sec. 1, eff.


September 1, 2005.
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UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 65. DEREGULATION OF CERTAIN INCUMBENT LOCAL EXCHANGE


COMPANY MARKETS


SUBCHAPTER A. GENERAL PROVISIONS


Sec. 65.001.AASTATEMENT OF POLICY. It is the policy of this


state to provide for full rate and service competition in the


telecommunications market of this state so that customers may


benefit from innovations in service quality and market-based


pricing.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Sec. 65.002.AADEFINITIONS. In this chapter:


(1)AA"Deregulated company" means an incumbent local


exchange company for which all of the company’s markets have been


deregulated.


(2)AA"Market" means an exchange in which an incumbent


local exchange company provides residential local exchange


telephone service.


(3)AA"Regulated company" means an incumbent local


exchange company for which none of the company’s markets have been


deregulated.


(4)AA"Stand-alone residential local exchange voice


service" means:


(A)AAresidential tone dialing service;


(B)AAservices and functionalities supported under


the lifeline program;


(C)AAaccess for all residential end users to 911


service provided by a local authority and access to dual party relay


service;


(D)AAat the election of the incumbent local


exchange company, mandatory residential extended area service


arrangements, mandatory residential extended metropolitan service
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or other mandatory residential toll-free calling arrangements,


mandatory expanded local calling service arrangements, or another


service that a company is required under a tariff to provide to a


customer who subscribes or may subscribe to basic network services;


(E)AAflat rate residential local exchange


telephone service delivered by landline, but only if the service is


ordered and received independent of:


(i)AAa service classified as a nonbasic


service under Section 58.151 or residential call waiting service;


(ii)AAa package of services that includes a


service classified as a nonbasic service under Section 58.151; or


(iii)AAanother flat rate residential local


exchange service delivered by landline; and


(F)AAresidential caller identification services


if the customer to whom the service is billed is at least 65 years of


age.


(5)AA"Transitioning company" means an incumbent local


exchange company for which at least one, but not all, of the


company’s markets has been deregulated.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Sec. 65.003.AACOMMISSION AUTHORITY. (a) Notwithstanding


any other provisions of this title, the commission has authority to


implement and enforce this chapter.


(b)AAThe commission may adopt rules and conduct proceedings


necessary to administer and enforce this chapter, including rules


to determine whether a market should remain regulated, should be


deregulated, or should be reregulated.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Sec. 65.004.AAINFORMATION. (a) The commission may collect


and compile information from all telecommunications providers as


necessary to implement and enforce this chapter.


(b)AAThe commission shall maintain the confidentiality of


information collected under this chapter that is claimed to be
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confidential for competitive purposes.AAInformation that is


claimed to be confidential is exempt from disclosure under Chapter


552, Government Code.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Sec. 65.005.AACUSTOMER PROTECTION. This chapter does not


affect a customer ’s right to complain to the commission regarding a


telecommunications provider.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


SUBCHAPTER B. DETERMINATION OF WHETHER MARKET SHOULD BE REGULATED


Sec. 65.051.AAMARKETS DEREGULATED.AAA market that is


deregulated as of September 1, 2011, shall remain


deregulated.AANotwithstanding any other provision of this title,


the commission may not reregulate a market or company that has been


deregulated.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 14, eff.


September 1, 2011.


Sec. 65.052.AADETERMINATION OF WHETHER A MARKET SHOULD


REMAIN REGULATED. (a)AAAn incumbent local exchange company may


petition the commission to deregulate a market of the company that


the commission previously determined should remain


regulated.AANotwithstanding any other provision of this title,


only the incumbent local exchange company may initiate a proceeding


to deregulate one of the company’s markets.AANot later than the


90th day after the date the commission receives the petition, the


commission shall:


(1)AAdetermine whether the regulated market should


remain regulated; and


(2)AAissue a final order classifying the market in
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accordance with this section.


(b)AAIn making a determination under Subsection (a), the


commission may not determine that a market should remain regulated


if:


(1)AAthe population in the area included in the market


is at least 100,000; or


(2)AAthe population in the area included in the market


is less than 100,000 and, in addition to the incumbent local


exchange company, there are at least two competitors operating in


all or part of the market that:


(A)AAare unaffiliated with the incumbent local


exchange company; and


(B)AAprovide voice communications service without


regard to the delivery technology, including through:


(i)AAInternet Protocol or a successor


protocol;


(ii)AAsatellite; or


(iii)AAa technology used by a wireless


provider or a commercial mobile service provider, as that term is


defined by Section 64.201.


(c)AAIf the commission deregulates a market under this


section and the deregulation results in a regulated or


transitioning company no longer meeting the definition of a


regulated or transitioning company, the commission shall issue an


order reclassifying the company as a transitioning company or


deregulated company, as those terms are defined by Section 65.002.


(d)AARepealed by Acts 2011, 82nd Leg., R.S., Ch. 98, Sec.


21(3), eff. September 1, 2011.


(e)AARepealed by Acts 2011, 82nd Leg., R.S., Ch. 98, Sec.


21(3), eff. September 1, 2011.


(f)AARepealed by Acts 2011, 82nd Leg., R.S., Ch. 98, Sec.


21(3), eff. September 1, 2011.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 15, eff.


September 1, 2011.
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Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 21(3),


eff. September 1, 2011.


Sec. 65.053.AAINCUMBENT LOCAL EXCHANGE COMPANY MARKETS. (a)


Notwithstanding Section 65.052, an incumbent local exchange


company may elect to have all of the company’s markets remain


regulated on and after January 1, 2006.


(b)AATo make an election under Subsection (a), an incumbent


local exchange company must file an affidavit with the commission


making that election not later than December 1, 2005.


(c)AAIf an incumbent local exchange company makes an election


under this section, the commission shall issue an order classifying


the company as a regulated company that is subject to the provisions


of this title that applied to the company on September 1,


2005.AAThis subsection does not affect the authority of a regulated


company to elect under Chapter 58 or 59 after January 1, 2005, and


to be regulated under the chapter under which the company elected.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


SUBCHAPTER C. DEREGULATED COMPANY


Sec. 65.101.AAISSUANCE OF CERTIFICATE OF OPERATING


AUTHORITY. (a) A deregulated company may petition the commission


to relinquish the company’s certificate of convenience and


necessity and receive a certificate of operating authority.


(b)AAThe commission shall issue the deregulated company a


certificate of operating authority and rescind the deregulated


company’s certificate of convenience and necessity if the


commission finds that all of the company’s markets have been


deregulated under Subchapter B.


(c)AAA deregulated company that holds a certificate of


operating authority is a nondominant carrier.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Amended by:


Acts 2013, 83rd Leg., R.S., Ch. 210 (S.B. 259), Sec. 4, eff.
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September 1, 2013.


Sec. 65.102.AAREQUIREMENTS. (a)AAA deregulated company that


holds a certificate of operating authority issued under this


subchapterAAis not required to:


(1)AAfulfill the obligations of a provider of last


resort;


(2)AAcomply with retail quality of service standards or


reporting requirements;


(3)AAfile an earnings report with the commission unless


the company is receiving support from the Texas High Cost Universal


Service Plan; or


(4)AAcomply with a pricing requirement other than a


requirement prescribed by this subchapter.


(b)AANotwithstanding any other provision of this title, the


commission has only the authority provided by this section over a


deregulated company that holds a certificate of operating authority


issued under this subchapter.AASubject to Subsection (c), the


following provisions apply to a deregulated company and may be


enforced by the commission using the remedies provided by


Subchapter B, Chapter 15, and Subsection (d):


(1)AASubchapter A, Chapter 15;


(2)AASubchapters A, C, and D, Chapter 17, as applicable


to carriers holding a certificate of operating authority;


(3)AASections 52.007, 52.060, and 52.156;


(4)AASections 54.001, 54.002, 54.003, 54.004, 54.005,


54.006, 54.008(a), 54.101, 54.102, 54.103, 54.105, 54.151, 54.156,


54.158, 54.159, 54.255, 54.256, 54.257, 54.259, 54.260, and 54.261;


(5)AASections 55.010, 55.123, 55.133, 55.134, 55.136,


and 55.137;


(6)AAChapter 56, except Subchapters F and G;


(7)AAChapter 60;


(8)AAChapter 62;


(9)AASubchapter E, Chapter 64;


(10)AASections 65.001, 65.002, 65.003, and 65.004, this


subchapter, and Subchapter E of this chapter; and


(11)AAChapter 66.


6



http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=15.021

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=15

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=15.001

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=15

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=17.001

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=17

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=52.007

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=52.060

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=52.156

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.001

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.002

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.003

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.004

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.005

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.006

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.008

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.101

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.102

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.103

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.105

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.151

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.156

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.158

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.159

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.255

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.256

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.257

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.259

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.260

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=54.261

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=55.010

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=55.123

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=55.133

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=55.134

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=55.136

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=55.137

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=56

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=60

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=62

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=64.201

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=64

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=65.001

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=65.002

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=65.003

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=65.004

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=UT&Value=66





(c)AANothing in this subchapter affects the continuing


applicability of the following provisions of this title:


(1)AASections 51.003 and 51.010(c);


(2)AASection 52.002(d);


(3)AASections 54.204, 54.205, and 54.206; and


(4)AASection 65.051.


(d)AAThe commission may hear complaints of retail and


wholesale customers against deregulated companies that are in the


scope of the commission’s authority provided by this section.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 16, eff.


September 1, 2011.


Acts 2013, 83rd Leg., R.S., Ch. 210 (S.B. 259), Sec. 5, eff.


September 1, 2013.


Acts 2017, 85th Leg., R.S., Ch. 29 (S.B. 1003), Sec. 1, eff.


September 1, 2017.


SUBCHAPTER D. TRANSITIONING COMPANY


Sec. 65.151.AAPROVISIONS APPLICABLE TO TRANSITIONING


COMPANY. (a)AAExcept as provided by Subsection (b), a


transitioning company is governed by this subchapter and the


provisions of this title that applied to the company immediately


before the date the company was classified as a transitioning


company.AAIf there is a conflict between this subchapter and the


other applicable provisions of this title, this subchapter


controls.


(b)AAA transitioning company is not required to fulfill the


obligations of a provider of last resort in a deregulated market.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 17, eff.


September 1, 2011.
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Sec. 65.152.AAGENERAL REQUIREMENTS. (a)AAA transitioning


company may:


(1)AAexercise pricing flexibility in a market subject


only to the price and rate standards prescribed by Sections 65.153


and 65.154; and


(2)AAintroduce a new service in a market subject only to


the price and rate standards prescribed by Sections 65.153 and


65.154.


(b)AAA transitioning company may not be required to:


(1)AAcomply with retail quality of service standards or


reporting requirements in a market that is deregulated; or


(2)AAfile an earnings report with the commission unless


the company is receiving support from the Texas High Cost Universal


Service Plan.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 18, eff.


September 1, 2011.


Sec. 65.153.AARATE REQUIREMENTS. (a) In a market that


remains regulated, a transitioning company shall price the


company’s retail services in accordance with the provisions that


applied to that company immediately before the date the company was


classified as a transitioning company.


(b)AAIn a market that is deregulated, a transitioning company


shall price the company’s retail services as follows:


(1)AAfor all services, other than basic local


telecommunications service, at any price higher than the service’s


long run incremental cost; and


(2)AAfor basic local telecommunications service, at any


price higher than the lesser of the service’s long run incremental


cost or the tariffed price on the date that market was deregulated,


provided that the company may not increase the company’s rates for


stand-alone residential local exchange voice service before the


date that the commission has the opportunity to revise the monthly


per line support under the Texas High Cost Universal Service Plan
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pursuant to Section 56.031, regardless of whether the company is an


electing company under Chapter 58.


(c)AAExcept as provided by Subsection (c-1), in each


deregulated market, a transitioning company shall make available to


all residential customers uniformly throughout that market the same


price, terms, and conditions for all basic and non-basic services,


consistent with any pricing flexibility available to such company.


(c-1)AAA transitioning company may offer to an individual


residential customer a promotional offer that is not available


uniformly throughout the market if the company makes the offer


through a medium other than direct mail or mass electronic media and


the offer is intended to retain or obtain a customer.


(d)AAIn any market, regardless of whether regulated or


deregulated, the transitioning company may not:


(1)AAestablish a retail rate, term, or condition that


is anticompetitive or unreasonably preferential, prejudicial, or


discriminatory;


(2)AAestablish a retail rate for a basic or non-basic


service in a deregulated market that is subsidized either directly


or indirectly by a basic or non-basic service provided in an


exchange that is not deregulated; or


(3)AAengage in predatory pricing or attempt to engage


in predatory pricing.


(e)AAA rate that meets the pricing requirements in Subsection


(b) shall be deemed compliant with Subsection (d)(2).


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 19, eff.


September 1, 2011.


Sec. 65.154.AARATE AND PRICE REQUIREMENTS NOT APPLICABLE.


(a)AAA transitioning company is not required to comply with the


following requirements prescribed by this title on submission of a


written notice to the commission:


(1)AAa direct or indirect requirement to price a


residential service at, above, or according to the long-run
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incremental cost of the service or to otherwise use long-run


incremental cost in establishing prices for residential services;


or


(2)AAa requirement to file with the commission a


long-run incremental cost study for residential or business


services.


(b)AANotwithstanding Subsection (a), a transitioning company


may not:


(1)AAestablish a retail rate, price, term, or condition


that is anticompetitive or unreasonably preferential, prejudicial,


or discriminatory;


(2)AAestablish a retail rate for a basic or non-basic


service in a deregulated market that is subsidized either directly


or indirectly by a basic or non-basic service provided in an


exchange that is not deregulated; or


(3)AAengage in predatory pricing or attempt to engage


in predatory pricing.


(c)AAA rate or price for a basic local telecommunications


service is not anticompetitive, predatory, or unreasonably


preferential, prejudicial, or discriminatory if the rate or price


is equal to or greater than the rate or price in the transitioning


company’s tariff for that service in effect on the date the


transitioning company submits notice to the commission under


Subsection (a).


(d)AAThis section, including Subsection (a)(1), does not


affect:


(1)AAother law or legal standards governing predatory


pricing or anticompetitive conduct; or


(2)AAan infrastructure commitment under Chapter 58 or


59.


Added by Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 20,


eff. January 2, 2012.


Sec. 65.155.AACOMPLAINT BY AFFECTED PERSON. (a)AAAn


affected person may file a complaint at the commission challenging


whether a transitioning company is complying with Section


65.154(b).
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(b)AANotwithstanding Section 65.154(a)(2), the commission


may require a transitioning company to submit a long-run


incremental cost study for a business service that is the subject of


a complaint submitted under Subsection (a).


Added by Acts 2011, 82nd Leg., R.S., Ch. 98 (S.B. 980), Sec. 20,


eff. January 2, 2012.


SUBCHAPTER E. REDUCTION OF SWITCHED ACCESS RATES


Sec. 65.201.AAREDUCTION OF SWITCHED ACCESS RATES BY


DEREGULATED COMPANY. (a) On the date the last market of an


incumbent local exchange company is deregulated, the company shall


reduce both the company’s originating and terminating per minute of


use switched access rates in each market to parity with the


company’s respective federal originating and terminating per


minute of use switched access rates.


(b)AAAfter reducing the rates under Subsection (a), a


deregulated company shall maintain parity with the company’s


federal originating and terminating per minute of use switched


access rates.AAIf the company’s federal originating and


terminating per minute of use switched access rates are changed,


the company shall change the company’s per minute of use switched


access rates in each market as necessary to re-achieve parity with


the company’s federal originating and terminating per minute of use


switched access rates.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Sec. 65.202.AAREDUCTION OF SWITCHED ACCESS RATES BY


TRANSITIONING COMPANY WITH MORE THAN THREE MILLION ACCESS LINES.


(a) Notwithstanding any other provision of this title, a


transitioning company that has more than three million access lines


in service in this state on January 1, 2006, shall:


(1)AAon July 1, 2006, reduce both the company’s


originating and terminating per minute of use switched access rates


in each market by an amount equal to 33 percent of the difference in


the rates in effect on June 30, 2006, and the company ’s respective
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federal originating and terminating per minute of use switched


access rates;


(2)AAon July 1, 2007, reduce both the company’s


originating and terminating per minute of use switched access rates


in each market by an amount equal to 33 percent of the difference in


the rates in effect on June 30, 2006, and the company ’s respective


federal originating and terminating per minute of use switched


access rates; and


(3)AAon July 1, 2008, reduce both the company’s


originating and terminating per minute of use switched access rates


in each market to parity with the company’s respective federal


originating and terminating per minute of use switched access


rates.


(b)AAAfter reducing the rates under Subsection (a), a


transitioning company shall maintain parity with the company’s


federal originating and terminating per minute of use switched


access rates.AAIf the company’s federal originating and


terminating per minute of use switched access rates are changed,


the company shall change the company’s per minute of use switched


access rates in each market as necessary to re-achieve parity with


the company’s federal originating and terminating per minute of use


switched access rates.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Sec. 65.203.AAREDUCTION OF SWITCHED ACCESS RATES BY CERTAIN


TRANSITIONING COMPANIES WITH NOT MORE THAN THREE MILLION ACCESS


LINES. (a) Notwithstanding any other provision of this title, a


company that is classified as a transitioning company effective


January 1, 2006, and that has not more than three million access


lines in service in this state on that date shall reduce both the


company’s originating and terminating per minute of use switched


access rates in each market in accordance with this section.


(b)AAOn July 1, 2006, the transitioning company shall reduce


both the company’s originating and terminating per minute of use


switched access rates in each market by an amount equal to the


lesser of:
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(1)AA25 percent of the difference in the company’s rates


in effect on June 30, 2006, and the company’s respective federal


originating and terminating per minute of use switched access rates


in effect on that date; or


(2)AAan amount derived by multiplying that difference


by a percentage derived by dividing the number of the company’s


markets that are not regulated on July 1, 2006, by the total number


of the company’s markets on December 30, 2005.


(c)AAOn July 1, 2007, the transitioning company shall reduce


both the company’s originating and terminating per minute of use


switched access rates in each market by an amount equal to the


lesser of:


(1)AA25 percent of the difference in the company’s rates


in effect on June 30, 2006, and the company’s respective federal


originating and terminating per minute of use switched access rates


in effect on that date; or


(2)AAan amount derived by multiplying that difference


by a percentage derived by dividing the number of the company’s


markets that were deregulated in the prior 12 months by the total


number of the company’s markets on December 30, 2005.


(d)AAOn July 1, 2008, the transitioning company shall reduce


both the company’s originating and terminating per minute of use


switched access rates in each market by an amount equal to the


lesser of:


(1)AA25 percent of the difference in the company’s rates


in effect on June 30, 2006, and the company’s respective federal


originating and terminating per minute of use switched access rates


in effect on that date; or


(2)AAan amount derived by multiplying that difference


by a percentage derived by dividing the number of the company’s


markets that were deregulated in the prior 12 months by the total


number of the company’s markets on December 30, 2005.


(e)AAOn July 1, 2009, and each succeeding year thereafter on


July 1, the transitioning company shall reduce both the company’s


originating and terminating per minute of use switched access rates


in each market by an amount derived by multiplying the difference in


the company’s rates in effect on June 30, 2006, and the company’s
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respective federal originating and terminating per minute of use


switched access rates in effect on that date by a percentage derived


by dividing the number of the company’s markets that were


deregulated in the prior 12 months by the total number of the


company’s markets on December 30, 2005, except that a transitioning


company shall be required to reduce both the company’s originating


and terminating per minute of use switched access charges to parity


with the company’s respective federal originating and terminating


per minute of use switched access charges if more than 75 percent of


the transitioning company’s markets are not regulated on July 1 of


2009 or any succeeding year.


(f)AAAfter reducing the rates under Subsection (e), a


transitioning company shall maintain parity with the company’s


federal originating and terminating per minute of use switched


access rates.AAIf the company’s federal originating and


terminating per minute of use switched access rates are changed,


the company shall change the company’s per minute of use switched


access rates in each market as necessary to re-achieve parity with


the company’s federal originating and terminating per minute of use


switched access rates.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Sec. 65.204.AAREDUCTION OF SWITCHED ACCESS RATES BY NEWLY


DESIGNATED TRANSITIONING COMPANY. (a) Notwithstanding any other


provision of this title, a company that is classified as a


transitioning company after January 1, 2006, shall reduce both the


company’s originating and terminating per minute of use switched


access rates in each market in accordance with this section.


(b)AAOn the date the company is classified as a transitioning


company, the company shall reduce both the company ’s originating


and terminating per minute of use switched access rates in each


market by an amount equal to the lesser of:


(1)AA25 percent of the difference in the company’s rates


in effect on the day before the date the company was classified, and


the company’s respective federal originating and terminating per


minute of use switched access rates in effect on that date; or
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(2)AAan amount derived by multiplying that difference


by a percentage derived by dividing the number of the company’s


markets that are not regulated on the date the company is classified


as a transitioning company by the total number of the company’s


markets on December 30, 2005.


(c)AAOn the first anniversary of the date the company is


classified as a transitioning company, the company shall reduce


both the company’s originating and terminating per minute of use


switched access rates in each market by an amount equal to the


lesser of:


(1)AA25 percent of the difference in the company’s rates


in effect on the day before the date the company was classified, and


the company’s respective federal originating and terminating per


minute of use switched access rates in effect on that date; or


(2)AAan amount derived by multiplying that difference


by a percentage derived by dividing the number of the company’s


markets that were deregulated in the prior 12 months by the total


number of the company’s markets on December 30, 2005.


(d)AAOn the second anniversary of the date the company is


classified as a transitioning company, the company shall reduce


both the company’s originating and terminating per minute of use


switched access rates in each market by an amount equal to the


lesser of:


(1)AA25 percent of the difference in the company’s rates


in effect on the day before the date the company was classified, and


the company’s respective federal originating and terminating per


minute of use switched access rates in effect on that date; or


(2)AAan amount derived by multiplying that difference


by a percentage derived by dividing the number of the company’s


markets that were deregulated in the prior 12 months by the total


number of the company’s markets on December 30, 2005.


(e)AAOn the third anniversary of the date the company is


classified as a transitioning company and each anniversary


thereafter, the company shall reduce both the company ’s originating


and terminating per minute of use switched access rates in each


market by an amount derived by multiplying the difference in the


company’s rates in effect on the day before the date the company was
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classified as a transitioning company, and the company’s respective


federal originating and terminating per minute of use switched


access rates in effect on that date by a percentage derived by


dividing the number of the company’s markets that were deregulated


in the prior 12 months by the total number of the company’s markets


on December 30, 2005, except that a transitioning company shall be


required to reduce both the company’s originating and terminating


per minute of use switched access charges to parity with the


company’s respective federal originating and terminating per


minute of use switched access charges if more than 75 percent of the


transitioning company’s markets are not regulated on July 1 of 2009


or any succeeding year.


(f)AAAfter reducing the rates under Subsection (e), a


transitioning company shall maintain parity with the company’s


federal originating and terminating per minute of use switched


access rates.AAIf the company’s federal originating and


terminating per minute of use switched access rates are changed,


the company shall change the company’s per minute of use switched


access rates in each market as necessary to re-achieve parity with


the company’s federal originating and terminating per minute of use


switched access rates.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,


eff. September 7, 2005.


Sec. 65.205.AAMAINTENANCE OF REDUCTION OR PARITY. (a) After


a deregulated or transitioning company reduces the company’s rates


under this subchapter, the company may not increase those rates


above the applicable rates prescribed by this subchapter.


(b)AAIf a transitioning company’s federal per minute of use


switched access rates are reduced, the company shall reduce the


company’s per minute of use switched access rates to not more than


the applicable rates prescribed by this subchapter.


(c)AANotwithstanding Subsections (a) and (b), a deregulated


or transitioning company may decrease the company’s per minute of


use switched access rates to amounts that are less than the


applicable rates prescribed by this subchapter.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 26,
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eff. September 7, 2005.
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ut.66.pdf


UTILITIES CODE


TITLE 2. PUBLIC UTILITY REGULATORY ACT


SUBTITLE C. TELECOMMUNICATIONS UTILITIES


CHAPTER 66. STATE-ISSUED CABLE AND VIDEO FRANCHISE


Sec. 66.001.AAFRANCHISING AUTHORITY. The commission shall


be designated as the franchising authority for a state-issued


franchise for the provision of cable service or video service.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Sec. 66.002.AADEFINITIONS. In this chapter:


(1)AA"Actual incremental cost" means only current


out-of-pocket expenses for labor, equipment repair, equipment


replacement, and tax expenses directly associated with the labor or


the equipment of a service provider that is necessarily and


directly used to provide what were, under a superseded franchise,


in-kind services, exclusive of any profit or overhead such as


depreciation, amortization, or administrative expense.


(2)AA"Cable service" is defined as set forth in 47


U.S.C. Section 522(6).


(3)AA"Cable service provider" means a person who


provides cable service.


(4)AA"Communications network" means a component or


facility that is, wholly or partly, physically located within a


public right-of-way and that is used to provide video programming,


cable, voice, or data services.


(5)AA"Franchise" means an initial authorization, or


renewal of an authorization, issued by a franchising authority,


regardless of whether the authorization is designated as a


franchise, permit, license, resolution, contract, certificate,


agreement, or otherwise, that authorizes the construction and


operation of a cable or video services network in the public


rights-of-way.


(6)(A)AA"Gross revenues" means all consideration of any


kind or nature including without limitation cash, credits,


property, and in-kind contributions (services or goods) derived by
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the holder of a state-issued certificate of franchise authority


from the operation of the cable service provider ’s or the video


service provider’s network to provide cable service or video


service within the municipality.AAGross revenue shall include all


consideration paid to the holder of a state-issued certificate of


franchise authority and its affiliates (to the extent either is


acting as a provider of a cable service or video service as


authorized by this chapter), which shall include but not be limited


to the following:AA(i) all fees charged to subscribers for any and


all cable service or video service provided by the holder of a


state-issued certificate of franchise authority; (ii) any fee


imposed on the holder of a state-issued certificate of franchise


authority by this chapter that is passed through and paid by


subscribers (including without limitation the franchise fee set


forth in this chapter); and (iii) compensation received by the


holder of a state-issued certificate of franchise authority or its


affiliates that is derived from the operation of the holder of a


state-issued certificate of franchise authority ’s network to


provide cable service or video service with respect to commissions


that are paid to the holder of a state-issued certificate of


franchise authority as compensation for promotion or exhibition of


any products or services on the holder of a state-issued


certificate of franchise authority’s network, such as a "home


shopping" or a similar channel, subject to Paragraph (B)(v).AAGross


revenue includes a pro rata portion of all revenue derived by the


holder of a state-issued certificate of franchise authority or its


affiliates pursuant to compensation arrangements for advertising


derived from the operation of the holder of a state-issued


certificate of franchise authority’s network to provide cable


service or the video service within a municipality, subject to


Paragraph (B)(iii).AAThe allocation shall be based on the number of


subscribers in the municipality divided by the total number of


subscribers in relation to the relevant regional or national


compensation arrangement.AAAdvertising commissions paid to third


parties shall not be netted against advertising revenue included in


gross revenue.AARevenue of an affiliate derived from the


affiliate’s provision of cable service or the video service shall
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be gross revenue to the extent the treatment of such revenue as


revenue of the affiliate and not of the holder of a state-issued


certificate of franchise authority has the effect (whether


intentional or unintentional) of evading the payment of fees which


would otherwise be paid to the municipality.AAIn no event shall


revenue of an affiliate be gross revenue to the holder of a


state-issued certificate of franchise authority if such revenue is


otherwise subject to fees to be paid to the municipality.


(B)AAFor purposes of this section, "gross


revenues" does not include:


(i)AAany revenue not actually received, even


if billed, such as bad debt;


(ii)AAnon-cable services or non-video


services revenues received by any affiliate or any other person in


exchange for supplying goods or services used by the holder of a


state-issued certificate of franchise authority to provide cable


service or video service;


(iii)AArefunds, rebates, or discounts made


to subscribers, leased access providers, advertisers, or a


municipality;


(iv)AAany revenues from services classified


as non-cable service or non-video service under federal law


including without limitation revenue received from


telecommunications services; revenue received from information


services (but not excluding cable services or video services); and


any other revenues attributed by the holder of a state-issued


certificate of franchise authority to non-cable service or


non-video service in accordance with Federal Communications


Commission or commission rules, regulations, standards, or orders;


(v)AAany revenue paid by subscribers to home


shopping programmers directly from the sale of merchandise through


any home shopping channel offered as part of the cable services or


video services, but not excluding any commissions that are paid to


the holder of a state-issued certificate of franchise authority as


compensation for promotion or exhibition of any products or


services on the holder of a state-issued certificate of franchise


authority’s network, such as a "home shopping" or a similar
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channel;


(vi)AAthe sale of cable services or video


services for resale in which the purchaser is required to collect


this chapter’s fees from the purchaser ’s customer.AANothing under


this chapter is intended to limit state’s rights pursuant to 47


U.S.C. Section 542(h);


(vii)AAthe provision of cable services or


video services to customers at no charge, as required or allowed by


this chapter, including without limitation the provision of cable


services or video services to public institutions, as required or


permitted in this chapter, including without limitation public


schools or governmental entities, as required or permitted in this


chapter;


(viii)AAany tax of general applicability


imposed upon the holder of a state-issued certificate of franchise


authority or upon subscribers by a city, state, federal, or any


other governmental entity and required to be collected by the


holder of a state-issued certificate of franchise authority and


remitted to the taxing entity (including, but not limited to, sales


and use tax, gross receipts tax, excise tax, utility users tax,


public service tax, communication taxes, and fees not imposed by


this chapter);


(ix)AAany forgone revenue from the holder of


a state-issued certificate of franchise authority ’s provision of


free or reduced cost cable services or video services to any person


including without limitation employees of the holder of a


state-issued certificate of franchise authority, to the


municipality and other public institutions or other institutions as


allowed in this chapter; provided, however, that any forgone


revenue which the holder of a state-issued certificate of franchise


authority chooses not to receive in exchange for trades, barters,


services, or other items of value shall be included in gross


revenue;


(x)AAsales of capital assets or sales of


surplus equipment that is not used by the purchaser to receive cable


services or video services from the holder of a state-issued


certificate of franchise authority;
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(xi)AAdirectory or Internet advertising


revenue including, but not limited to, yellow pages, white pages,


banner advertisement, and electronic publishing; and


(xii)AAreimbursement by programmers of


marketing costs incurred by the holder of a state-issued franchise


for the introduction of new programming that exceed the actual


costs.


(C)AAFor purposes of this definition, a provider’s


network consists solely of the optical spectrum wavelengths,


bandwidth, or other current or future technological capacity used


for the transmission of video programming over wireline directly to


subscribers within the geographic area within the municipality as


designated by the provider in its franchise.


(7)AA"Incumbent cable service provider" means the cable


service provider serving the largest number of cable subscribers in


a particular municipal franchise area on September 1, 2005.


(8)AA"Public right-of-way" means the area on, below, or


above a public roadway, highway, street, public sidewalk, alley,


waterway, or utility easement in which a municipality has an


interest.


(9)AA"Video programming" means programming provided


by, or generally considered comparable to programming provided by,


a television broadcast station, as set forth in 47 U.S.C. Section


522(20).


(10)AA"Video service" means video programming services


provided through wireline facilities located at least in part in


the public right-of-way without regard to delivery technology,


including Internet protocol technology.AAThis definition does not


include any video service provided by a commercial mobile service


provider as defined in 47 U.S.C. Section 332(d).


(11)AA"Video service provider" means a video


programming distributor that distributes video programming


services through wireline facilities located at least in part in


the public right-of-way without regard to delivery


technology.AAThis term does not include a cable service provider.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.
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Sec. 66.003.AASTATE AUTHORIZATION TO PROVIDE CABLE SERVICE


OR VIDEO SERVICE. (a)AAAn entity or person seeking to provide cable


service or video service in this state shall file an application for


a state-issued certificate of franchise authority with the


commission as required by this section.AAAn entity providing cable


service or video service under a franchise agreement with a


municipality is not subject to this subsection with respect to such


municipality until the franchise agreement is terminated under


Section 66.004 or until the franchise agreement expires.


(a-1)AAThe commission shall notify an applicant for a


state-issued certificate of franchise authority whether the


applicant’s affidavit described by Subsection (b) is complete


before the 15th business day after the applicant submits the


affidavit.


(b)AAThe commission shall issue a certificate of franchise


authority to offer cable service or video service before the 17th


business day after receipt of a completed affidavit submitted by


the applicant and signed by an officer or general partner of the


applicant affirming:


(1)AAthat the applicant has filed or will timely file


with the Federal Communications Commission all forms required by


that agency in advance of offering cable service or video service in


this state;


(2)AAthat the applicant agrees to comply with all


applicable federal and state statutes and regulations;


(3)AAthat the applicant agrees to comply with all


applicable municipal regulations regarding the use and occupation


of public rights-of-way in the delivery of the cable service or


video service, including the police powers of the municipalities in


which the service is delivered;


(4)AAa description of the service area footprint to be


served within the municipality, if applicable, otherwise the


municipality to be served by the applicant, which may include


certain designations of unincorporated areas, which description


shall be updated by the applicant prior to the expansion of cable


service or video service to a previously undesignated service area
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and, upon such expansion, notice to the commission of the service


area to be served by the applicant; and


(5)AAthe location of the applicant’s principal place of


business and the names of the applicant ’s principal executive


officers.


(c)AAThe certificate of franchise authority issued by the


commission shall contain:


(1)AAa grant of authority to provide cable service or


video service as requested in the application;


(2)AAa grant of authority to use and occupy the public


rights-of-way in the delivery of that service, subject to the laws


of this state, including the police powers of the municipalities in


which the service is delivered; and


(3)AAa statement that the grant of authority is subject


to lawful operation of the cable service or video service by the


applicant or its successor in interest.


(d)AAThe certificate of franchise authority issued by the


commission is fully transferable to any successor in interest to


the applicant to which it is initially granted.AAA notice of


transfer shall be filed with the commission and the relevant


municipality within 14 business days of the completion of such


transfer.


(e)AAThe certificate of franchise authority issued by the


commission may be terminated by the cable service provider or video


service provider by submitting notice to the commission.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 1077 (S.B. 1087), Sec. 1, eff.


September 1, 2011.


Sec. 66.004.AAELIGIBILITY FOR COMMISSION-ISSUED FRANCHISE.


(a)AAA cable service provider or a video service provider that


currently has or had previously received a franchise to provide


cable service or video service with respect to such municipalities


is not eligible to seek a state-issued certificate of franchise


authority under this chapter as to those municipalities until the
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expiration date of the existing franchise agreement, except as


provided by Subsections (b), (b-1), (b-2), (b-3), and (c).


(b)AABeginning September 1, 2005, a cable service provider or


video service provider that is not the incumbent cable service


provider and serves fewer than 40 percent of the total cable


customers in a particular municipal franchise area may elect to


terminate that municipal franchise and seek a state-issued


certificate of franchise authority by providing written notice to


the commission and the affected municipality before January 1,


2006.AAThe municipal franchise is terminated on the date the


commission issues the state-issued certificate of franchise


authority.


(b-1)AABeginning September 1, 2011, a cable service provider


or video service provider in a municipality with a population of


less than 215,000 that was not allowed to or did not terminate a


municipal franchise under Subsection (b) may elect to terminate not


less than all unexpired franchises in municipalities with a


population of less than 215,000 and seek a state-issued certificate


of franchise authority for each area served under a terminated


municipal franchise by providing written notice to the commission


and each affected municipality before January 1, 2012.AAA municipal


franchise is terminated on the date the commission issues a


state-issued certificate of franchise authority to the provider for


the area served under that terminated franchise.


(b-2)AAA cable service provider or video service provider in


a municipality with a population of at least 215,000 may terminate a


municipal franchise in that municipality in the manner described by


Subsection (b-1) if:


(1)AAthe cable service provider or video service


provider is not the incumbent cable service provider in that


municipality; and


(2)AAthe incumbent cable service provider received a


state-issued certificate of franchise authority from the


commission before September 1, 2011.


(b-3)AAA municipality with a population of at least 215,000


may enter into an agreement with any cable service provider in the


municipality to terminate a municipal cable franchise before the
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expiration of the franchise.AATo the extent that the mutually


agreed on terms and conditions for early termination of the


unexpired municipal cable franchise conflict with a provision of


this chapter, the agreed on terms and conditions control.


(c)AAA cable service provider that elects under Subsection


(b), (b-1), or (b-2) to terminate an existing municipal franchise


is responsible for remitting to the affected municipality before


the 91st day after the date the municipal franchise is terminated


any accrued but unpaid franchise fees due under the terminated


franchise.AAIf the cable service provider has credit remaining from


prepaid franchise fees, the provider may deduct the amount of the


remaining credit from any future fees or taxes it must pay to the


municipality, either directly or through the comptroller.


(d)AAFor purposes of this section, a cable service provider


or video service provider will be deemed to have or have had a


franchise to provide cable service or video service in a specific


municipality if any affiliates or successor entity of the cable or


video provider has or had a franchise agreement granted by that


specific municipality.


(e)AAThe terms "affiliates or successor entity" in this


section shall include but not be limited to any entity receiving,


obtaining, or operating under a municipal cable or video franchise


through merger, sale, assignment, restructuring, or any other type


of transaction.


(f)AAExcept as provided in this chapter, nothing in this


chapter is intended to abrogate, nullify, or adversely affect in


any way the contractual rights, duties, and obligations existing


and incurred by a cable service provider or a video service provider


before the date a franchise expires or the date a provider


terminates a franchise under Subsection (b-1) or (b-2), as


applicable, and owed or owing to any private person, firm,


partnership, corporation, or other entity including without


limitation those obligations measured by and related to the gross


revenue hereafter received by the holder of a state-issued


certificate of franchise authority for services provided in the


geographic area to which such prior franchise or permit


applies.AAAll liens, security interests, royalties, and other
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contracts, rights, and interests in effect on September 1, 2005, or


the date a franchise is terminated under Subsection (b-1) or (b-2)


shall continue in full force and effect, without the necessity for


renewal, extension, or continuance, and shall be paid and performed


by the holder of a state-issued certificate of franchise authority,


and shall apply as though the revenue generated by the holder of a


state-issued certificate of franchise authority continued to be


generated pursuant to the permit or franchise issued by the prior


local franchising authority or municipality within the geographic


area to which the prior permit or franchise applies.AAIt shall be a


condition to the issuance and continuance of a state-issued


certificate of franchise authority that the private contractual


rights and obligations herein described continue to be honored,


paid, or performed to the same extent as though the cable service


provider continued to operate under its prior franchise or permit,


for the duration of such state-issued certificate of franchise


authority and any renewals or extensions thereof, and that the


applicant so agrees.AAAny person, firm, partnership, corporation,


or other entity holding or claiming rights herein reserved may


enforce same by an action brought in a court of competent


jurisdiction.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 1077 (S.B. 1087), Sec. 2, eff.


September 1, 2011.


Sec. 66.005.AAFRANCHISE FEE. (a) The holder of a


state-issued certificate of franchise authority shall pay each


municipality in which it provides cable service or video service a


franchise fee of five percent based upon the definition of gross


revenues as set forth in this chapter.AAThat same franchise fee


structure shall apply to any unincorporated areas that are annexed


by a municipality after the effective date of the state-issued


certificate of franchise authority.


(b)AAThe franchise fee payable under this section is to be


paid quarterly, within 45 days after the end of the quarter for the
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preceding calendar quarter.AAEach payment shall be accompanied by a


summary explaining the basis for the calculation of the fee.AAA


municipality may review the business records of the cable service


provider or video service provider to the extent necessary to


ensure compensation in accordance with Subsection (a), provided


that the municipality may only review records that relate to the


48-month period preceding the date of the last franchise fee


payment.AAEach party shall bear the party’s own costs of the


examination.AAA municipality may, in the event of a dispute


concerning compensation under this section, bring an action in a


court of competent jurisdiction.


(c)AAThe holder of a state-issued certificate of franchise


authority may recover from the provider ’s customers any fee imposed


by this chapter.


(d)AAIn this subsection, "affiliated group" has the meaning


assigned by Section 171.0001, Tax Code.AAA holder of a state-issued


certificate of franchise authority is not subject to the fee


imposed under Subsection (a) for a given calendar year if the holder


determines that the sum of fees due from the holder and any member


of the holder’s affiliated group to all municipalities in this


state under Subsection (a) is less than the sum of the compensation


due from the holder and any member of the holder’s affiliated group


to all municipalities in this state under Section 283.051, Local


Government Code.AAThe determination under this subsection for a


given year must be based on amounts actually paid, or amounts that


would have been paid notwithstanding this subsection, during the


12-month period ending June 30 of the immediately preceding


calendar year by the holder and any member of the holder’s


affiliated group.AAIn the case of a conflict between this


subsection and Section 283.055, Local Government Code, this


subsection prevails.


(e)AANotwithstanding the aggregate amount of compensation or


fees paid in this state calculated under Subsection (d), Subsection


(d) does not exempt a holder of a state-issued certificate of


franchise authority from paying the fee imposed under Subsection


(a) to a municipality if the holder is not required to pay


compensation under Section 283.051, Local Government Code, to that
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municipality.AAThis subsection applies only to a municipality


described in this subsection and does not limit the application of


Subsection (d) to any other municipality.AANothing in this


subsection affects the application of Section 66.006 or 66.009 to


any holder of a state-issued certificate of franchise authority.


(f)AAA holder of a state-issued certificate of franchise


authority shall file, not later than October 1 of each year, an


annual written notification with each municipality in which the


holder provides cable or video services of the holder’s requirement


to pay the fee under Subsection (a) or exemption from the


requirement to pay the fee under Subsection (d) for the following


calendar year.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 1077 (S.B. 1087), Sec. 3, eff.


September 1, 2011.


Acts 2019, 86th Leg., R.S., Ch. 980 (S.B. 1152), Sec. 2, eff.


September 1, 2019.


Sec. 66.006.AAIN-KIND CONTRIBUTIONS TO MUNICIPALITY.


(a)AAUntil the expiration or termination of the incumbent cable


service provider’s agreement, the holder of a state-issued


certificate of franchise authority shall pay a municipality in


which it is offering cable service or video service the same cash


payments on a per subscriber basis as required by the incumbent


cable service provider’s franchise agreement.AAAll cable service


providers and all video service providers shall report quarterly to


the municipality the total number of subscribers served within the


municipality.AAThe amount paid by the holder of a state-issued


certificate of franchise authority shall be calculated quarterly by


the municipality by multiplying the amount of cash payment under


the incumbent cable service provider ’s franchise agreement by a


number derived by dividing the number of subscribers served by a


video service provider or cable service provider by the total


number of video or cable service subscribers in the


municipality.AASuch pro rata payments are to be paid quarterly to
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the municipality within 45 days after the end of the quarter for the


preceding calendar quarter.


(b)AAOn the expiration or termination of the incumbent cable


service provider’s agreement, the holder of a state-issued


certificate of franchise authority shall pay a municipality in


which it is offering cable service or video service one percent of


the provider ’s gross revenues, as defined by this chapter, or at the


municipality’s election, the per subscriber fee that was paid to


the municipality under the expired or terminated incumbent cable


service provider ’s agreement, in lieu of in-kind compensation and


grants.AAPayments under this subsection shall be paid in the same


manner as outlined in Section 66.005(b).


(c)AAAll fees paid to municipalities under this section are


paid in accordance with 47 U.S.C. Sections 531 and 541(a)(4)(B) and


may be used by the municipality as allowed by federal law; further,


these payments are not chargeable as a credit against the franchise


fee payments authorized under this chapter.


(c-1)AAThe holder of a state-issued certificate of franchise


authority shall include with a fee paid to a municipality under this


section a statement identifying the fee.


(c-2)AAA municipality that receives fees under this section:


(1)AAshall maintain revenue from the fees in a separate


account established for that purpose;


(2)AAmay not commingle revenue from the fees with any


other money;


(3)AAshall maintain a record of each deposit to and


disbursement from the separate account, including a record of the


payee and purpose of each disbursement; and


(4)AAmay not spend revenue from the fees except


directly from the separate account.


(d)AAThe following services shall continue to be provided by


the cable provider that was furnishing services pursuant to its


municipal cable franchise until the expiration or termination of


the franchise and thereafter as provided in Subdivisions (1) and


(2) below:


(1)AAinstitutional network capacity, however defined


or referred to in the municipal cable franchise but generally
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referring to a private line data network capacity for use by the


municipality for noncommercial purposes, shall continue to be


provided at the same capacity as was provided to the municipality


prior to the date of expiration or termination, provided that the


municipality will compensate the provider for the actual


incremental cost of the capacity; and


(2)AAcable services to community public buildings, such


as municipal buildings and public schools, shall continue to be


provided to the same extent provided immediately prior to the date


of the termination.AAOn the expiration or termination of the


franchise agreement, a provider that provides the services may


deduct from the franchise fee to be paid to the municipality an


amount equal to the actual incremental cost of the services if the


municipality requires the services after that date.AASuch cable


service generally refers to the existing cable drop connections to


such facilities and the tier of cable service provided pursuant to


the franchise at the time of the expiration or termination.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 1077 (S.B. 1087), Sec. 4, eff.


September 1, 2011.


Sec. 66.007.AABUILD-OUT. The holder of a state-issued


certificate of franchise authority shall not be required to comply


with mandatory build-out provisions.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Sec. 66.008.AACUSTOMER SERVICE STANDARDS. The holder of a


state-issued certificate of franchise authority shall comply with


customer service requirements consistent with 47 C.F.R. Section


76.309(c) until there are two or more providers offering service,


excluding direct-to-home satellite service, in the relevant


municipality.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.
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Sec. 66.009.AAPUBLIC, EDUCATIONAL, AND GOVERNMENTAL ACCESS


CHANNELS. (a) Not later than 120 days after a request by a


municipality, the holder of a state-issued certificate of franchise


authority shall provide the municipality with capacity in its


communications network to allow public, educational, and


governmental (PEG) access channels for noncommercial programming.


(b)AAThe holder of a state-issued certificate of franchise


authority shall provide no fewer than the number of PEG access


channels a municipality has activated under the incumbent cable


service provider’s franchise agreement as of September 1, 2005.


(c)AAIf a municipality did not have the maximum number of PEG


access channels as of September 1, 2005, as provided by


Subdivisions (1) and (2) based on the municipality’s population on


that date, the cable service provider or video service provider


shall furnish at the request of the municipality:


(1)AAup to three PEG channels for a municipality with a


population of at least 50,000; and


(2)AAup to two PEG channels for a municipality with a


population of less than 50,000.


(d)AAAny PEG channel provided pursuant to this section that


is not utilized by the municipality for at least eight hours a day


shall no longer be made available to the municipality, but may be


programmed at the cable service provider’s or video service


provider’s discretion.AAAt such time as the municipality can


certify to the cable service provider or video service provider a


schedule for at least eight hours of daily programming, the cable


service provider or video service provider shall restore the


previously lost channel but shall be under no obligation to carry


that channel on a basic or analog tier.


(e)AAIn the event a municipality has not utilized the minimum


number of access channels as permitted by Subsection (c), access to


the additional channel capacity allowed in Subsection (c) shall be


provided upon 90 days’ written notice if the municipality meets the


following standard:AAif a municipality has one active PEG channel


and wishes to activate an additional PEG channel, the initial


channel shall be considered to be substantially utilized when 12
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hours are programmed on that channel each calendar day.AAIn


addition, at least 40 percent of the 12 hours of programming for


each business day on average over each calendar quarter must be


nonrepeat programming.AANonrepeat programming shall include the


first three video-castings of a program.AAIf a municipality is


entitled to three PEG channels under Subsection (c) and has in


service two active PEG channels, each of the two active channels


shall be considered to be substantially utilized when 12 hours are


programmed on each channel each calendar day and at least 50 percent


of the 12 hours of programming for each business day on average over


each calendar quarter is nonrepeat programming for three


consecutive calendar quarters.


(f)AAThe operation of any PEG access channel provided


pursuant to this section shall be the responsibility of the


municipality receiving the benefit of such channel, and the holder


of a state-issued certificate of franchise authority bears only the


responsibility for the transmission of such channel.AAThe holder of


a state-issued certificate of franchise authority shall be


responsible for providing the connectivity to each PEG access


channel distribution point up to the first 200 feet.


(g)AAThe municipality must ensure that all transmissions,


content, or programming to be transmitted over a channel or


facility by a holder of a state-issued certificate of franchise


authority are provided or submitted to the cable service provider


or video service provider in a manner or form that is capable of


being accepted and transmitted by a provider, without requirement


for additional alteration or change in the content by the provider,


over the particular network of the cable service provider or video


service provider, which is compatible with the technology or


protocol utilized by the cable service provider or video service


provider to deliver services.


(h)AAWhere technically feasible, the holder of a


state-issued certificate of franchise authority that is not an


incumbent cable service provider and an incumbent cable service


provider, including an incumbent cable service provider that holds


a state-issued certificate of franchise authority issued under


Section 66.004(b-1), shall use reasonable efforts to interconnect
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their cable or video systems for the purpose of providing PEG


programming.AAInterconnection may be accomplished by direct cable,


microwave link, satellite, or other reasonable method of


connection.AAThe holder of a state-issued certificate of franchise


authority and the incumbent cable service provider shall negotiate


in good faith, and the incumbent cable service provider may not


withhold interconnection of PEG channels.


(i)AAA court of competent jurisdiction shall have exclusive


jurisdiction to enforce any requirement under this section.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Amended by:


Acts 2011, 82nd Leg., R.S., Ch. 1077 (S.B. 1087), Sec. 5, eff.


September 1, 2011.


Sec. 66.010.AANONDISCRIMINATION BY MUNICIPALITY. (a) A


municipality shall allow the holder of a state-issued certificate


of franchise authority to install, construct, and maintain a


communications network within a public right-of-way and shall


provide the holder of a state-issued certificate of franchise


authority with open, comparable, nondiscriminatory, and


competitively neutral access to the public right-of-way.AAAll use


of a public right-of-way by the holder of a state-issued


certificate of franchise authority is nonexclusive and subject to


Section 66.011.


(b)AAA municipality may not discriminate against the holder


of a state-issued certificate of franchise authority regarding:


(1)AAthe authorization or placement of a communications


network in a public right-of-way;


(2)AAaccess to a building; or


(3)AAa municipal utility pole attachment term.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Sec. 66.011.AAMUNICIPAL POLICE POWER; OTHER AUTHORITY. (a)


A municipality may enforce police power-based regulations in the


management of a public right-of-way that apply to the holder of a
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state-issued certificate of franchise authority within the


municipality.AAA municipality may enforce police power-based


regulations in the management of the activities of the holder of a


state-issued certificate of franchise authority to the extent that


they are reasonably necessary to protect the health, safety, and


welfare of the public.AAPolice power-based regulation of the holder


of a state-issued certificate of franchise authority ’s use of the


public right-of-way must be competitively neutral and may not be


unreasonable or discriminatory.AAA municipality may not impose on


activities of the holder of a state-issued certificate of franchise


authority a requirement:


(1)AAthat particular business offices be located in the


municipality;


(2)AAregarding the filing of reports and documents with


the municipality that are not required by state or federal law and


that are not related to the use of the public right-of-way except


that a municipality may request maps and records maintained in the


ordinary course of business for purposes of locating the portions


of a communications network that occupy public rights-of-way.AAAny


maps or records of the location of a communications network


received by a municipality shall be confidential and exempt from


disclosure under Chapter 552, Government Code, and may be used by a


municipality only for the purpose of planning and managing


construction activity in the public right-of-way.AAA municipality


may not request information concerning the capacity or technical


configuration of the holder of a state-issued certificate of


franchise authority’s facilities;


(3)AAfor the inspection of the holder of a state-issued


certificate of franchise authority’s business records except to


extent permitted under Section 66.005(b);


(4)AAfor the approval of transfers of ownership or


control of the holder of a state-issued certificate of franchise


authority’s business, except that a municipality may require that


the holder of a state-issued certificate of franchise authority


maintain a current point of contact and provide notice of a transfer


within a reasonable time; or


(5)AAthat the holder of a state-issued certificate of
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franchise authority that is self-insured under the provisions of


state law obtain insurance or bonding for any activities within the


municipality, except that a self-insured provider shall provide


substantially the same defense and claims processing as an insured


provider.AAA bond may not be required from a provider for any work


consisting of aerial construction except that a reasonable bond may


be required of a provider that cannot demonstrate a record of at


least four years’ performance of work in any municipal public


right-of-way free of currently unsatisfied claims by a municipality


for damage to the right-of-way.


(b)AANotwithstanding any other law, a municipality may


require the issuance of a construction permit, without cost, to the


holder of a state-issued certificate of franchise authority that is


locating facilities in or on a public right-of-way in the


municipality.AAThe terms of the permit shall be consistent with


construction permits issued to other persons excavating in a public


right-of-way.


(c)AAIn the exercise of its lawful regulatory authority, a


municipality shall promptly process all valid and administratively


complete applications of the holder of a state-issued certificate


of franchise authority for a permit, license, or consent to


excavate, set poles, locate lines, construct facilities, make


repairs, affect traffic flow, or obtain zoning or subdivision


regulation approvals or other similar approvals.AAA municipality


shall make every reasonable effort not to delay or unduly burden the


provider in the timely conduct of the provider’s business.


(d)AAIf there is an emergency necessitating response work or


repair, the holder of a state-issued certificate of franchise


authority may begin the repair or emergency response work or take


any action required under the circumstances without prior approval


from the affected municipality, if the holder of a state-issued


certificate of franchise authority notifies the municipality as


promptly as possible after beginning the work and later obtains any


approval required by a municipal ordinance applicable to emergency


response work.


(e)AAThe commission shall have no jurisdiction to review such


police power-based regulations and ordinances adopted by a
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municipality to manage the public rights-of-way.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Sec. 66.012.AAINDEMNITY IN CONNECTION WITH RIGHT-OF-WAY;


NOTICE OF LIABILITY. (a) The holder of a state-issued certificate


of franchise authority shall indemnify and hold a municipality and


its officers and employees harmless against any and all claims,


lawsuits, judgments, costs, liens, losses, expenses, fees


(including reasonable attorney’s fees and costs of defense),


proceedings, actions, demands, causes of action, liability, and


suits of any kind and nature, including personal or bodily injury


(including death), property damage, or other harm for which


recovery of damages is sought, that is found by a court of competent


jurisdiction to be caused solely by the negligent act, error, or


omission of the holder of a state-issued certificate of franchise


authority or any agent, officer, director, representative,


employee, affiliate, or subcontractor of the holder of a


state-issued certificate of franchise authority or their


respective officers, agents, employees, directors, or


representatives, while installing, repairing, or maintaining


facilities in a public right-of-way.AAThe indemnity provided by


this subsection does not apply to any liability resulting from the


negligence of the municipality or its officers, employees,


contractors, or subcontractors.AAIf the holder of a state-issued


certificate of franchise authority and the municipality are found


jointly liable by a court of competent jurisdiction, liability


shall be apportioned comparatively in accordance with the laws of


this state without, however, waiving any governmental immunity


available to the municipality under state law and without waiving


any defenses of the parties under state law.AAThis subsection is


solely for the benefit of the municipality and the holder of a


state-issued certificate of franchise authority and does not create


or grant any rights, contractual or otherwise, for or to any other


person or entity.


(b)AAThe holder of a state-issued certificate of franchise


authority and a municipality shall promptly advise the other in
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writing of any known claim or demand against the holder of a


state-issued certificate of franchise authority or the


municipality related to or arising out of the holder of a


state-issued certificate of franchise authority’s activities in a


public right-of-way.


(c)AAThe commission shall have no jurisdiction to review such


police power-based regulations and ordinances adopted by a


municipality to manage the public rights-of-way.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Sec. 66.013.AAMUNICIPAL AUTHORITY. In addition to a


municipality’s authority to exercise its nondiscriminatory police


power with respect to public rights-of-way under current law, a


municipality’s authority to regulate the holder of state-issued


certificate of franchise authority is limited to:


(1)AAa requirement that the holder of a state-issued


certificate of franchise authority who is providing cable service


or video service within the municipality register with the


municipality and maintain a point of contact;


(2)AAthe establishment of reasonable guidelines


regarding the use of public, educational, and governmental access


channels; and


(3)AAsubmitting reports within 30 days on the customer


service standards referenced in Section 66.008 if the provider is


subject to those standards and has continued and unresolved


customer service complaints indicating a clear failure on the part


of the holder of a state-issued certificate of franchise authority


to comply with the standards.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Sec. 66.014.AADISCRIMINATION PROHIBITED. (a) The purpose of


this section is to prevent discrimination among potential


residential subscribers.


(b)AAA cable service provider or video service provider that


has been granted a state-issued certificate of franchise authority
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may not deny access to service to any group of potential residential


subscribers because of the income of the residents in the local area


in which such group resides.


(c)AAAn affected person may seek enforcement of the


requirements described by Subsection (b) by initiating a proceeding


with the commission.AAA municipality within which the potential


residential cable service or video service subscribers referenced


in Subsection (b) may be considered an affected person for purposes


of this section.


(d)AAThe holder of a state-issued certificate of franchise


authority shall have a reasonable period of time to become capable


of providing cable service or video service to all households


within the designated franchise area as defined in Section


66.003(b)(4) and may satisfy the requirements of this section


through the use of an alternative technology that provides


comparable content, service, and functionality.


(e)AANotwithstanding any provision of this chapter, the


commission has the authority to make the determination regarding


the comparability of the technology and the service


provided.AANotwithstanding any provision of this chapter, the


commission has the authority to monitor the deployment of cable


services, video services, or alternate technology.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Sec. 66.015.AACOMPLIANCE. (a) Should the holder of a


state-issued certificate of franchise authority be found by a court


of competent jurisdiction to be in noncompliance with the


requirements of this chapter, the court shall order the holder a


state-issued certificate of franchise authority, within a


specified reasonable period of time, to cure such


noncompliance.AAFailure to comply shall subject the holder of the


state-issued franchise of franchise authority to penalties as the


court shall reasonably impose, up to and including revocation of


the state-issued certificate of franchise authority granted under


this chapter.


(b)AAA municipality within which the provider offers cable
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service or video service shall be an appropriate party in any such


litigation.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.


Sec. 66.016.AAAPPLICABILITY OF OTHER LAWS. (a) Nothing in


this chapter shall be interpreted to prevent a voice provider,


cable service provider or video service provider, or municipality


from seeking clarification of its rights and obligations under


federal law or to exercise any right or authority under federal or


state law.


(b)AANothing in this chapter shall limit the ability of a


municipality under existing law to receive compensation for use of


the public rights-of-way from entities determined not to be subject


to all or part of this chapter, including but not limited to


provider of Internet protocol cable or video services, unless such


payments are expressly prohibited by federal law.


Added by Acts 2005, 79th Leg., 2nd C.S., Ch. 2 (S.B. 5), Sec. 27,


eff. September 7, 2005.
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